Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


ABRIDGMENT 


s 


LAW    OF    NISI    PRIUS. 


VOL. 


.  Account. 
.  Adultery. 

.  Assault  and  Battbry. 
.  Assumpsit. 
.  Attoraey. 
.  Auction. 
,  BAKKBorr. 
,  Baru!«  AND  Feme. 
.  Bills  op  Exchakob  and 
Promissory  Nutbb, 


10.  Carriers. 

11.  COIIHON. 

13.  CONSBQUENTIAL 
MAGES. 

13.  covbnant. 

14.  Debt. 

15.  Decrit. 

16.  Dbtinub. 

17.  Distress. 


m 


Br  WILLIAM  SELWYN,  Esq. 


Quilibet  tcriptor  adea  anxlf  alt  Kdicitiu,  ut  ad  Teritaltm  dkat,  pcrin 
lotiut  operii  fidet  uDluxcujiMquc  p«nodi  fide  nitnciur.  Fwjit.  (i 


SEVENTH  EDITION, 

WITH   CONSIDEttABLB  tLTfiBlTIOKS  AKD 


PRINTED  FOR  J.  AND  W.  T.  CLARKE,  LAW  BOOKSELLERS, 
PORTUGAL  STREET,  LINCOLN'S  INN. 


Serls's  Place,  Londott. 


1 


PREFACE 


xHE  object  of  the  following  work  is  to  investigate  and 
explain  that  branch  of  jurisprudence,  which  teaches  the 
nature  and  extent  of  the  remedies  prescribed  by  the  law  of 
England  for  the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed,  civil  injuries.  Considering  the  utility  and 
importance  of  the  subject,  it  cannot  fail  to  excite  the  surprise 
of  the  reader,  when  he  is  informed  that  a  well  digested  trea- 
tise on  the  law  of  actions  remained  for  so  great  a  length  of 
time  a  desideratum  in  the  profession,  that  it  was  not  until  the 
year  n&I,  that  an  anonymous  compilation  (the  first  deserving 
any  notice,)  entitled  "  An  Introduction  to  the  Law  relative 
to  Trials  at  Nisi  Prius,"  was  published.  The  same  work  was 
republished  by  the  late  Mr.  J.  Buller,  in  the  year  177^  Al- 
though the  title  page  is  silent  as  to  this  being  a  second  edition, 
yet,  from  an  examination  of  the  contents,  it  appears  very 
clearly  that  Mr.  J.  Buller's  book  is  merely  a  republication  of 
the  anonymous  treatise  published  in  1767*  It  is  very  re- 
markable, that  at  this  day  so  many  different  opinions  should 
exist  as  to  the  real  author  of  this  compilation ;  some  persons 
ascribing  it  to  Mr.  Ford,  others  to  the  late  Mr.  J.  Clive,  and 
others  to  Mr.  Bathurst.  Unquestionably  it  was  the  received 
opinion  at  the  bar,  upon  the  first  appearance  of  this  work, 
that  it  had  been  compiled  by  Mr.  Bathurst,  afterwards  Lord 
Apsley,  for  his  own  private  use.  But  the  dedication  by  Mr. 
BuUer  to  Lord  Apsley,  prefixed  to  the  edition  in  1772,  which 
must  liave  escaped  the  notice  of  those  persons  who  have  so 
confidently  ascribed  this  work  to  a  different  author,  places 
the  question  beyond  the  reach  of  controversy.    That  dedi- 
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cation  expressly  recognises  this  treatise  as  owing  its  origin  to 
a  collection  of  notes  formerly  made  by  Lord  Apsley  for  his 
own  private  use. 

Mr.  Bathurst's  book,  having  passed  through  several  edi- 
tions*, wa^  succeeded  by  a  similar  work,  entitled  '*  A  Digest 
of  the  Law  of  Actions  and  Trials  at  Nisi  Prius/'  by  Mr.  Es- 
pinasse,  of  which  there  have  been  four  editions. 

The  compiler  of  the  following  pages  conceived  that  a  trea- 
tise, intended  as  a  companion  at  the  sittings  in  London  and 
Middlesex,  and  on  the  circuit,  might  be  cast  into  a  more 
convenient  form  than  that  adopted  by  either  of  the  former 
writers :  and  that  the  cases  might  be  abridged  with  greater 
accuracy  and  precision.  Under  this  impression,  the  Abridg- 
ment of  the  Law  of  Nisi  Prius  was  prepared  and  published 
in  three  parts  successively,  in  the  years  1806,  1807»  1808. 
The  second,  third,  fourth,  fifth,  and  sixth  editions  followed, 
in  the  years  1809, 1819, 1817, 1890,  and  1834.  The  seventh 
edition  is  now  submitted  to  the  candour  of  the  Profession. 


•  Second  edition,  1776 ;  third  edition,  4to.  1781 ;  iburtli  edition, ;  fifUi 

edition,  Sro.  1780}  eizth  edition,  Syo.  1703^  wventh  edition,  8vo.  1817. 
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Philpot  V.  Corden   237 

I-  ■  V.  Hoare 472  n. 
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Pollani  V.  Bell 999, 1000 

■  V.  Evans  ••.....  1066 

— —  «.  Hemes 370  n. 

Polyblank  o.  Hawkins  •  •  •  •     494 

Pomfiret  o.  Ricroft  • 447  n. 

©i  Windsor   692 

Pond  9.  King 944 

—— o.  Underwood 763 

Pool  V.  Bousfield 63 

Poole  V.  Longnefille  •  •  •  •  664  n. 

Pope  V.  DaTw    674 

V.  Foster 1066 

V.  Tillman 1188 

Popplewell  V.  Wilson  •  •  •  •     371 

Pordage  v.  Cole 447,  498 

Porter  v.  Bathurst 1297 

o.Gra^ 1208 

V.  Hanis  ••.•••••••     525 

o.  Pakgra^    368 

V.  Shepherd 498 

V.  Sweetnam  ••••••     448 

Forthouse  v.  Parker .  •  342,  i  ]  37 

Portman  f>.  Morgan 710  n., 

Ii88fi. 

«:Okeden ^687 

Foa^etkwaite  «•  Gibson.  •'906  m 

•V,  Parkas  •••  IIW 

Pothonier  «•  Dawson  •  •  •  •  1393 

Potter  f^.  Blown 242 

-— -  o»  Rarwortli 327 

Pbltsv.  Bell    981 

Ponlter  v.  Greenwood.  •  .^614 «. 
Pottlteri^.  Ktllingbeck  •  •  •  •  837, 

<840 
Poultney •«.  HcAmes  • « •  •  ^d  n. 
Powell  V.  Divett  •  •  •  .801,  'SS^  n. 

■    '■  V.  Duff •  •    '676 

— — *  «•  Edmunds f78 

V.  Graham  ••••••    786 

»i^, Gudgeon  •...;    -942 

■  ■  0.  Jones 319 
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PoweUv.KiUick 668  n. 

rc.  The  King. •••.   1153 

Powell  V.  Layton 409 

t;.  Milbank 80,  741 

'■        V,  Monnier. . .  .315,  316 
Power  d,  Boyce  v,  Rowe    709  n. 

V.  Wells 100,  651 

Powle  V,  Hagger 108 

Powley  ».  Newton 781 

.  »>  Walker 52 

Poxon  V.  Smart   » * 590 

Poynton  v.  Forster  1058  n.,  1060 

Prattu.  Ellis 176 

©.  Rotleis    1207 

V.  Steam 661 

V.  Taylor 277 

Pray  v.  £die« 920 

Precious  v.  Abel  ••••  ^  ••  •  1100 

Priest «.  Parrot 539  n. 

V.  Wood  . . .  .^ .  690,  1285 

Prenson  o,  &ne  •••••••.     733 

Presgrave  v.  Saunden  • . .  •  1201 
Preston  v.  Christmas  •  •  •  •  47  n., 

538 

Price  «.  Bell    1000 

«.  Crofts 1055 

V.  Fletcher 493  Q. 

V.  Harwood  ^••.  895,  911 

V.  HiJi «.••;•*     103 

o.  Jenkings. # •  1255 

9.  Littlewood  • « •  •  1114  n. 
V.  Messenger.  •  • .  •  •  905  n. 
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V.  Meale  •^••••^  101,364 

tf.  NixQQ. «    248 

tu  Nofaie.........^^  79 ju 
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Pring  V.  Clarkson  ••••••«     354 

-r^^^tu  Henley^«..*.**»  1196 
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Probeit.u.  Knouih  ..••••  130  n» 
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Pugh  V.  Cursenven*  •  •  • « .631  n. 

Pullen  V.  Palmer 1380  d. 

Pulling  V.  Tucker   198 

Purcell  V.  Macnamara.  •  •  •  1056^ 

1065 
Pure  d,  Withera  v.  Sturdy     717 

Purset  if.  Hutchings 36 

Purslow's  case*  .^ 725  n« 
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Pye  V.  Pleydell 1362 
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Quantock  v.  England  •  •  •«  248 

Quarles  v.  Searle H87 

Queen  v*  Blagden   ••••••  1 161 

. ff.  Daniel ••••••  .^  1 105 

— ~^  V.  Murrey    ••••••  738 

Quciroz  V.  Trueman 799 

Quick  «•  Staines 762 

Itables  V.  Sikes    •      71 

Rackstraw  v.  Imber 441  n. 

Radford  q.  t.  v.  M'lntosh  1308  n. 

Ragg  V.Wells 795 

Raegett  v.  Axmore  ••••••     354 

Raikes  v.  Porean 185 

Raineif.  Dell   1009 

Ramsbottom  v.  fiuckburst.  736 
—  V.  Lewis.  •  186,  291 
•■  ■  17.  Mortley  •  •     179 

-*  V.  TunbrK^e      179 

Ramsden  v.  Jackson  •  •  774,  776 
Ramsey  o.  Atkinson  »..•••     103 

Ramstrom  v«  Bell  « 934  n. 

Randall  «•  Cockran 967 

i>.  LvBch* •^» > •  •<    517 

Rankin  v.  tiomer    251 

Rann  v.  Hughes  .  •  45, 784,  825 
Raper  «.  Birkbeck  ......    320 

Rashleigh  v.  Master  •  •  •  •  601  n. 

■  V.  Salmon  •  •  •  •    362 

Ratcliffe  v.  Burton 1338 

v.  Cbapman  •  •  •  •  •     745 

V.  Shoolbred  • .. •     985 

Rayen  .9  Stockdale .572  n. 


Rawlins  v.  Danvers  ••••.•     576 

p.  Vandyk 260, 

263  n.,  267 

—  tj.  Vincent 494 

Rawlinson  v.  Shaw 562  n. 

Rawsun  v.  Johnson  • 115 

Ray  V.  Clerk   735 

v.Dayies 228 

Raynay  v.  Alexander  •  •  •  •     110 

Rayner  v,  Godmond 930 

P.Hall 974 

■  V.  Pearson 1004 

Read^scase .768 

Read  v.  Allen 686  a. 

v.  Bonham  ••••••••     959 

V.  Brookiaan  •  •  •  •  492  n., 
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V.  Nash  ••••••••••     831 

V.  Sowerby  ....  238,. 240 

Reading,  Mayor  of,  «• 

Clarke   70 

Reading  o.  Royston  ••••.•     73 1 
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Rede  v.  Berelocke   789 

Redman  4/.  London    1006 

Redpath  v.  Roberts 1397 
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Benrnnv.Watkm 668' 
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V.  Chalke  ....  1089,1091 
V,  Chester,  Bishop  of, 

80,  1080, 
V.  Chester,  City  of. .  1084 
V.  Clarke,  ST.  R...  878  n. 
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V.  Lincoln's  Inn, 

Benchers  of, »  1081 

V.  Liverpool «  1087 

—  V.  London  Corpora- 
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—  9.  Nottingham,  Mayor, 

Sec.  of, 1084,1094 

V.Oliver.. 1172  n. 
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V.  PoU..  1071  n.,  1072  b. 
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V.  Warbw....  1143,  1144 
V,  Wanpn  . .  • .  •  ^ .  •  1077 
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CHAP.    I. 


OF  THE  ACTION  OF  ACCOUNT. 

T.  In  what  Cases  the  Action  of  Account  may  be  maiti- 
tained. 
.  IL  ()f  the  Pleadings  and  Evidence. 

III.  Of  the  Judgment, 

!•  To  Account,  2.  FmaL 

IV.  Execution, 


I.  In  what  Cases  the  Action  of  Account  may  be  main* 

tained. 

A  PREFERENCE,  of  late  years,  having  been  given  to  the 
mode  of  proceeding  by  bill  in  a  court  of  equity,  (where  a  dis- 
covery by  the  defendant's  answer  upon  oath  may. be  ob* 
tained,)  and  having  the  account  taken  before  a  master  in  the 
Court  of  Chancery,  or  in  the  Court  of  Exchequer,  the  action 
of  account  has  in  a  great  measure  fallen  into  disuse.  It  will 
not,  therefore,  be  necessary  to  enter  fully  into  the  nature  of 
this  action,  but  briefly  apprise  the  reader  in  what  cases  it 
may  be  maintained,  what  pleas  may  be  pleaded  to.it^  and  in 
what  form  judgment  may  be  entered. 

To  maintain  an  action  of  account*,  there  must  be  either  a 
privity  in  deed,  by  the  consent  of  the  party,  (for  an  action  of 
account  does  not  lie  against  a  disseisor  or  other 'wrongdoer,) 
or  a  privity  in  law,  as  in  the  case  of  a  guardian,  &c. 

By  the  common  law,  an  action  of  account  may  be  main- 
tained by  the  heir,  after  he  has  attained  the  age  of  14  years ^, 
against  the  guardian  in  socage  (1);  so  at  the  common  law 

a  1  Inst.  172.  a.  b  Lit.  8. 123.     1  Inst.  89.  a. 


(1)  The  guardian  in  socaee,  like  all  other  accountants,  by  the 
common  law  may  claim  an  allowauce  of  all  his  reasonable  cpsts  and 
expenses. 

B 


4  ACCOUNT. 

account  Will  lie  against  a  bailiff  (d)  or  receiver*,  and  in  fitrour 
of  trade  and  commerce  by  one  merchant  against  another. 
But  this  action  did  not  lie  for  one  joint>tenan^  or  tenant  in 
common,  against  his  companion,  although  he  should  have 
taken  the  whole  profits  to  his  own  use,  unless  he  had  been 
appointed  bailiff  to  render  an  account'.  But  now,  by  stat. 
4  Ann.  c.  16.  s.  $?•  an  action  of  account  ma^  be  mamtained  bv 
one  joint-tenant,  or  tenant  in  common,  his  executors  or  ad!- 
ministrators,  against  the  other,  as  bailiff,  for  receiving  more 
than  his  share  or  proportion,  and  against  the  executors  or 
administrators  of  such  joint-tenant,  or  tenant  in  common. 

One  tenant  in  common  brought  an  action  of  account 
against  another*,  and  charged  him  as  bailiff  and  receiver. 
As  to  the  account  against  nim  as  bailiff,  the  defendant  en- 
tered into  the  account ;  and  as  to  the  account  against  him 
as  receiver,  demurred  specially,  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  money: 
the  court  neld  the  exception  good,  notwithstanding  4  Ann. 
c  16.  s.  ^.  for  that  statute  only  empowered  the  plaintiff  to 
cbaiige  the  defendant  as  bailiff;  but  as  the  plaintiff  had  gone 
flirther,  and  chaiged  the  defisndant  as  receiver,  he  ought  to 
have  shewn  bv  whose  hands  he  received  the  money,  as  was 
required  by  the  common  law^  As  the  statute  is  a  general 
statute,  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  or 
to  refer  to  it;  but  he  must  set  forth  so  much  as  to  bring  his 
case  within  the  statute';  and,  therefore,  is  an  action  of  ac- 
count, bv  one  tenant  in  c6mmoD  against  anodier,  upon  this 
•tatute  the  plaintiff  must  state  in  his  declaration,  that  he  and 
defendant  were  tenants  in  common,  and  that  defendant  has 
received  more  than  his  just  share.  It  is  not  sufficient  to 
cbaige  defendant  merely  as  bailiff  (3). 

«  1  Inst  ITS.a.  f  1  lott  irs. a. 

d  iriiit.300.b.  g  Wheeler ▼. Home, Vmei, SOS. 

•  WeUEsr  ▼.  HoUday,  Comyn*i  Rep.tl7S« 

(2)  By  bailiff  is  understood  a  servant  who  hss  administraUon  and 
cliarge  of  lands,  goods,  and  chattels,  to  make  the  best  benefit  to  the 
owner.  Against  suQh  bailiff  an  action  of  account  lies  for  the  profits 
which  he  ratli  raised  or  made,  or  might  by  his  industry  or  care  have 
Tessonablv  raised  or  made,  his  reasonable  charges  and  expenses 
.being  dedocted.  An  infant  shall  not  be  charged  on  such  accomit. 
1  Inst  172.  a. 

(3)  An  action  of  account  asainst  a  tenant  in  common  on  this  sta« 
tute,  differs  from  an  action  of  account  against  a  bailiff  at  common 
law;  for  a  bailiff  at  common  law  was  answerable,  not  only  for  his 
actual  receipts,  but  for  what  he  might  have  made  of  the  lands  with- 
out his  wilful  default:  but,*by  the  words  of  this  statute,  a  tenant  in 


ACCOUNT.  3 

Where  there  is  a  running  account  between  a  merchant  and 
broker,  the  proper  remedy  for  recovering  the  balance  is  by  an 
action  of  account  and  not  of  assumpsit '^;  but  for  the  balance 
of  an  account  assumpsit  lies,  though  the  items  on  each  side 
are  numerous.    5  Taunt  431. 

At  the  common  law',  executors  in  general  could  not  have 
this  action  for  an  account  to  be  made  to  the  testator,  because 
the  account  rested  in  privitv ;  but  the  stat  Westm*  9.  13 
Edw.  1.  Stat  1.  c.  S3,  gaive  this  action  to  executors,  and  (ac- 
cording to  Sir  Edward  Coke,.  1  Inst  89.  b.  2  Inst  404.)  the 
statute  of  31  Edw.  3.  st^t  1.  c.  II.  (4)  to  administrators. 
The  Stat  25  Edw.  3.  stat  5.  c.  5.  has  extended  the  same  re* 
medy  to  the  executors  of  exegutors. 

At  the  common  law,  this  action  did  not  lie  against  the 
executors  of  the  accountant  (5) ;  but  by  stat  4  Ann.  c.  16. 
8.  27*  an  action  of  account  may  be  maintained  against  the 
executors  or  administrators  of  a  guardian,  bailiiT,  or  receiver. 

This  action  does  not  lie  against  an  infant*^  (6) ;  nor  by  one 
executor  against  another^,  for  the  possession  of  the  one  is  the 
possession  of  the  othen 

h  Scott  ▼.  M<Int08b,  3  Camp.  N.  P.  C.        k  1  Intl  8S.  b.    1  Inst.  172.  a. 

t3S.  1  F.N.B.271.4to.  edit,  note  (1). 

i .  lat.  ■.  186.    1  Init  89.  b.  90.  b. 

S  Init  403. 

«■— — — i.— — ■  11  ■  I     11  II  !■     11         I      ■■        ■    11.       ■ H    II   «.■ 
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commoDy  when  sued  as  bailiff,  is  answerable  only  for  so  much  as  he 
has  actually  received  more  than  his  just  share  and  proportion*  Per 
Willes,  C  J.  delivering  the  opinion  of  the  court  in  Wheeler  v. 
Home,  WiUes,  209,  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy, 
to  depute  the  next  and  most  lawful  friends  of  the  intestate  to  admi- 
nister his  goods ;  which  deputies  shall  have  an  action  to  demand  and 
recover,  as  executors,  the  debts  due  to  the  intestate.  See  a  preCe« 
dent  of  a  declaiation  in  account  by  an  administrator.— Vidian*s  En- 
tries, p.  75. 

^  (5)  These  rules  of  the  common  law,  vie*  1.  That  account  did  not 
lie  l^  executors* ;  2.  That  account  could  not  be  maintained  agcanst 
executors,  had  some  exceptions.  As  to  the  first,  on  account  might 
have  been  maintained  at  the  common  law  hy  the  executors*  of  mer^ 
chants:  as  to  both,  in  the  case  of  the  king,  the  action  layf.  It 
should  also  be  remarked,  that  though  at  the  common  law,  executors 
in  general  were  not  compellable  to  accouut,  yet  if  they  consented  to 
settle  an  axfcount,  they  were  liable  to  an  action  of  debt  for  the  ba^ 
lance  $• 

(6)  Hence  an  infant  cannot  be  guardian  in  socage.    1  Inst.  88.  b. 

•  Haigiave'i  Co.  Lit  90.  b.  n.  (3).  f  C  N.  B.  117.    11  Rep.  90.  a. 

t  F.  N.  B.  267.    Lord  Hale*B  nate. 
B3 
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II.    Of  tlie  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action"',  that  he 
^vas  never  balliflT  or  receiver,  or  that  he  has  fully  accounted, 
or  ally  matter,  which  tends  to  shew  that  he  was  never  ac- 
countable, or  a  release. 

When  the  plaintiff  charges  the  defendant  as  receiver  from 
such  ft  time  to  sueh  a  time",  the  defendant  must  answer  the 
whole  time (7)  precisely  (8). 

By  Stat.  SI  Jac.  1.  c.  16.  s.  3.  actions  of  account,  (other  than 
such  accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors,  or  servants,)  must  be 
commenced  and  sued  within  six  years  next  after  the  cause  of 
action. 

If  the  defendant  plead,  that  he  was  never  receiver®,  he 
cannot  give  in  evidence  a  bailment  to  deliver  to  another  per- 
son, and  that  be  has  delivered  accordingly:  for  though  this 
special  matter  prove  that  he  is  not  accountable,  yet  as,  upon 
the  delivery,  he  was  accountable  conditionally,  (viz.  if  he  did 
not  deliver  over,)  the  evidence  does  not  support  the  plea. 

So  a  release  cannot  be  given  in  evidence  under  the  plea, 
that  the  defendant  was  never  receiver^ 

m  1  R.  A.  121.  vet.  Intr.  16.    Rast.  o  2  Roll.  Abrid.  683.  (F.)  pi.  1. 

£ntr.  17.  19. 21.  p  WiUoagbby  ▼.  Small,  1  Biowal  24. 

n  Southoot  ▼.  Rider,  T.  Raym.  57. 


(7)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer 
every  material  part  of  the  declaration.  If  a  plea  begin  with  an  ai*- 
swer  to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 
swer to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur;  but  if 
the  plea  begin  as  an  answer  to  part,  and  is  in  truth  an  answer  to 
part  onl^,  it  is  a  discontinuance,  of  which  the  plaintiff  may  take 
advantage;  the  plaintiff,  however,  ought  not  to  demur  in  this  case, 
but  to  take  his  judgment  for  the  part  unanswered 'b]^  nUdidt:  for 
if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is  discon- 
tinued. 1  Roirs  Abrid.  487.  pi.  10.— Weaks  v.  Peach,  1  Salk.  179. 
Market  v.  Johnson,  1  Salk.  180.— Vincent  v.  Beston,  1  Lord  Raym. 
716.— Peers  V.  Henriques,  2  Lord  Raym.  841.— Gilb.  Hist.  C.  B. 
155.  158. 

(6)  Money  cannot  be  paid  into  court  in  this  action ;  per  Willes, 
C.  J.  Bull.  N.  P.  128. 
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..  In  account  against  the  defendanfi  as  receiver  by  the  bands 
of  A.  it  is  sufficient  for  the  plaintiflT  to  prove  that  A.,  di- 
;rected  the  defendant  to  borrow  of  another  to  pay  the  plain- 
tiff; that  the  defendant  borrowed  accordingly,  and  that  A, 
gave  bond  to  the  lender. ' 


III.  Of  the  Judgment^ 
1.  To  JccottfU.  2,  FxmI. 

1.  There  are  two  judgments  iii  this  action  :-«-the  first 
judgment  is^  that  the  defendant  do  account',  usually  termed 
a  judgment  quod  computet  (9).  This  is  in  the  nature  of  an 
ifward  of  the  court,  interlocutory  only,  and  not  definitive*, 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered*; 
for  where  the  defendant  pleaded  that  he  had  fully  accounted, 
and  issue  being  joined  thereon,  the  jury  found  for  the  plain- 
tiff»  and  assessed  damages  and  costs,  and  judgment  was  en« 
tered  accordingly,  and  execution  taken  out ;  the  court,  on 
motion,  set  aside  the  judgment  and  execution,  observing  that 
the  judgment  was  wrong,  for  it  ought  to  have  been  only  a 
judgment  to  account;  and  they  compared  the  irregularity  in 
this  case  to  the  irregularity  of  signing  final  judgment  before 
interlocutory  judgment. 

After  the  judgment  to  account,  the  defendant  usually  offers 
to  account,  and  thereupon  the  court  assigns  auditors,  to  take 
and  declare  the  -account  between  the  parties.  The  auditors 
assigned",  are,  in  general,  some  of  the  officers  (10)  of  the 


q  HarringtoD  t.  Deane,  Hob.  36. 
r  Co.  Ent.  46.  b.  Rast.  Ept.  17. 
■  Metcairscase,  llRep.dS.  a. 


t  Hughes  Y.  BurgesBi  Ca.  Temp.  Hard* 

394. 
u  Williams  T.  Lee,  I  Mod.  43.    Seetb« 

fonn,  3  Wils.  89. 


(9)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saun- 
ders, 3  Wils.  88.  was  as  follows :— '*  therefore  it  is  considered,  that 
the  defendant  account  with  the  plaintiff  of  the  time  aforesaid,  in 
which  he  (defendant)  and  the  said  S.  S.  were  the  bailiffs  of  the 
plaintiff,  and  hiad  the  care  and  administration  of  the  aforesaid  goods 
and  merchandises,  &c.  to  be  merchandised  and  made  profit  of  for 
plaintiff;  and  the  defendant  in  mercy,  &c«  because  he  hath  not  be- 
fore accounted,  &c." 

(10)  In  Godfrey  v.  Saunders,  C.  B.  3  Wib.  73.  the  three  pro- 
thonotaries  were  assigned  auditors. 
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courts  who  may  conveiia  the  psurties  before  them  from  day 
to  day,  until  the  account  is  determined.  If  the  auditors  find 
the  parties  remiss  and  negligent,  they  must  certify  to  the 
court  that,  they  will  not  account.  By  stat  4  Ann.  c.  16, 
8.  27.  the  auditors  are  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and  for 
the  trouble  in  auditing  and  taking  such  account,  shall  have 
such  allowance  as  the  court  shall  judge  reasonable,  to  be  paid 
by  the  party  on  whose  side  the  balance  of  a<bcount  shall  be. 

Special  bail  is  not  to  be  found  until  after  the  judgment  to 
account' ( 1 1 ).  If  the  defendant^  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to  ac- 
count, there  must  issue  a  capias  ad  campifkmdum  for  the 
purpose  of  bringing  him  into  court. 

With  respect  to  pleading  before  the  auditors,  the  folio W'* 
ing  rules  are  to  be  observed :  1.  In  order  to  avoid  trouble 
and  charge  to  the  parties',  what  might  have  been  pleaded  iu 
bar  to  the  action  shall  not  be  allowed  as  a  dischai^  before 
the  auditors.  2.  If  the  party  is  once  chargeable  and  ac- 
countable*,  he  cannot  plead  any  matter  in  &u*,  except  a  re* 
lease,  or  plene  computamt;  but  must  plead  before  the  audi* 
tors.  The  exceptions  proceed  on  this  ground,  that  a  re* 
lease,  and  the  having  fully  accounted,  are  total  extinctions 
of  the  right  of  action^  of  which  tlie  court  is  to  judge;  and 
even  in  these  cases  they  must  be  pleaded  specially,  and  can* 
not  be  given  in  evidence  on  ne  ungues  receiver.  d«  Nothing 
can  be  pleaded  before  the  auditors!^  contrary  to  what  has 
been  previously  pleaded  and  found  by  verdict,  because  the 
consequence  would  be,  either  two  contradictory  verdicts, 
which  would  perplex  the  court,  or  two  similar  verdicts, 
which  would  be  nugatory.  4.  If  the  defendant  plead,  before 
the  auditor^,  any  matter  in  discharge,  which  is  denied  by  the 
plaintitF.  so  that  the  parties  are  at  issue,  the  auditors  must 
certify  the  record  to  tne  court,  who,  thereupon,  will  award  a 
venire  facias  to  try  it;  and  if  on  the  trial  the  plaintiff  mak^ 

z  Reeves ▼.  Gibaon,  1  Lev.300.  a  3 Wils.  113, 114. 

y  Chester  ▼.  Hunt,  C.  B.  M.  13  G.  2.  b  1  Brownl.  24^25. 

z  Taylor  V.  Page,Cio.Car.  116.  3  WUs.  c  3  Wils.  114.^ 

Ud.S.P,  d  Bull.  N.  P.  128. 


T 


(11)  It  was  said,  bv  all  the  prothonotaries  in  the.  Court  of  Com-i 
mon  Pleas,  that  the  defendant  upon  the  first  writ  should  not  be  held 
to  special  bail,  yet,  in  special  cases,  by  the  discrttion  of  the  court,  « 
he  shall  find  bail.    Noy,  28.  ^ 
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default,  be  shall  be  nonsuited;  but,  DOtwttbstandinff  the  non- 
suit he  may  bring  a  scire  facias  upon  the  first  judgment 

9.  The  final  judgment  is*,  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  be^  the  defendant,  is  found 
in  arrear(19)*  A  writ  of  error  lies  upon  this  last  judgment 
only;  but,  although  it  be  found  erroneous,  and  reversed,  the 
first  judgment  shall  stand  in  force;  for  the  two  judgments 
are  distinct  and  perfect  (id). 


XV.  EzeemiiM. 

It  is  not  unworthy  of  remark,  that  this  action  is  the  first 
of  a  civil  nature  in  which  process  of  execution  against  the 
person  was  given.  This  process  is  eiven  by  stat  Westm.  S. 
13  Edw.  I.  c.  11.;  but,  under  this  act,  the  guardian  in 
socage  cannot  be  committed  to  prison,  for  he  is  tn  loeo 
parentis^  and  the  words  of  the  statute  are  de  servietUibus, 
oaHvist  &c. 

e  MetcBlf  ••  eu»p  U  Rep.  40%  a. 


l«iMMMM«iVi«MM«M.VMM^H«» 


(12)  The  foraor  of  this  judgment  for  the  plaintiff  upon  demurrer 
to  plea  before  the  auditors,  in  Godfrey  v.  Saunders,  3  Wils*  94.  wu 
as  tollows:  **  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  £12,000,  (the  sum  laid  in  the 
declaration,)  for  the  value  of  the  goods  and  merchandises  aforesaid, 
and  also  2781. 78. 9d,  for  his  damages,  as  well  by  reason  of  the  in- 
terpleading aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff, 
in  and  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff 
by  the  court  here  adjudged  with  his  assent;  and  that  the  said  de« 
fendant  be  in  mercy,''  Sec 

(13)  The  reader,  who  is  desirous  of  fuither  information  conoero* 
ing  the  nature  of  this  action,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v.  Saunders,  3  Wils.  73. 


J 
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CHAP.  II. 


OF  ADULTERY. 

I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases  an 

Action  may  be  maintained. 
II.  Of  the  Venue— DecIatation^Plea. 
III.  Of  the  Evidence,  and  fierein  of  the  Marriage  Acts,  26 

G.  2.  c.  33.-3  G.  4.  c.  75. 
ly*  Of  the  Damages. 


I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases  an 

Action  may  be  maintained. 

In  ancient  times  adulteiy  was  inquirable  in  tourns  and 
leet8%  and  punished  by  fine  and  imprisonment;  but  at  the 
present  day  this  offence  belongs  to  the  ecclesiastical  courts, 
and  the  temporal  courts  do  not  take  any  cognizance  of  it  as 
a  public  wrong.  Several  attempts,  indeed,  have  been  made 
by  the  legislature  to  bring  this  offence  within  the  pale  of  cri- 
minal jurisdiction,- but  they  have,  for  the  most  part,  been 
wholly  ineffectual  (1).  During  the  time  of  the  common- 
wealth, in  the  year  1650,  when,  as  Blackstone  justly  re- 

..inarks^  the  ruling  powers  found  it  for  their  interest  to.  put 
on  the  semblance  of  a  very  extraordinary  strictness  and  pu- 

.rity  of  morals,  adultery  was  made  a  capital  crime  12).    But 

a  3  Ins.  206.  b  4  Bl.  Com.  p.  64. 


• 

(1)  In  the  year  1604,  (2  James  I.)  a  bill  was  brought  into  parlia- 
ment *'for  the  better  repressing  the  detestable  crime  of  adultery." 
This  bill  was  committed,  but  when  the  report  was  made  by  the 
committee,  the  Earl  of  Hertford  said,  that  they  found  the  bill  rather 
concerned  some  particular  persons  than  the  public  good,  whereupon 
the  bill  was  dropped.    See  5th  vol.  of  Pari.  Hist,  p.  88. 

(2)  The  provisions  of  the  statute  made  for   this  purpose  were 
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at  the' restoration,  when  men,  from  an  abhorrence  of  the 
hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme  of 
licentiousness,  it  was  not  thought  proper  to  renew  a  law  of 
such  unfashionable  rigour ;  adultery,  therefore,  at  the  present 
day,  as  far  as  respect^  the  temporal  courts,  is  considered 
merely  as  a  civil  injury ;  and  the  only  remedy,  which  the  law 
.affords,  is. an  action,,  whereby  the  husband  may  recover, 
against  the^adulterer,  a  compensation  (3)  in  damages  for  the 
loss  of  the  society,  comfort,  and  assistance  of  his  wife,  in 
consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities^  to  shew  that 
the  action  for  adultery  is,  for  some  purposes  at  least,  to  be 

'considered  as  an  action  on  the  case,  yet,  from  a  late  decision 
in  the  Court  of  Common  Pleas,  it  must  now  be  considered  as 
the  subject  of  an  action  of  trespass.  The  case  alluded  to  is 
that  of  Woodward  v.  Walton,  C,  B.  Trin.  47  Geo.  3.   9  Bos. 

.and  PuK  N.  R.  476.  The  court  there  held,  that  an  action  for 
debauching  the  plaintiff's  daughter jt^er  quod  servitium  amisit 

•is  an  action  of  trespass*,  and  that  consequently  a  count  for 
that  purpose  might  be  joined  with  a  count  for  breaking  and 
entering  the  plaintifTs  house.  Sir  J.  Mansfield,  delivering 
the  opinion  of  the  court,  introduced  the  following  remarks ;— *- 

.  *^  A  little  confusion. h^s  arisen  in. some  of  the  cases  from  the 

.insertion  of  the  words  fA  et  armis  in  declarations  in  actions 
on  the  case,  those  words  being  generally  applicable  to  actions 

.  of  trespass  only ;  and  I,  certainly  do  not  recollect  to  have  seen 
them  used  in  .actions  upon  the  case.  In  actions  like  the 
present,  as  far  as  my  recollection  goes,  the  form  of  the  de- 

.c  Cooke  V.  Sayer,  2  Kenyon,  371.    6   .     J.  in  Weedon  y.  Timbrell,  5  T.  B. 
East.  388,  9.    Batcbelor  ▼.  Bigg:,  3        361.  and  6  East,  391. 
Wils.  319.  2  Bl.  U.  854.  per  Grose,  . 


these — ***  that  if  any  married  woman  should  be  convicted  of  being 

carnally  known  by  any  man  other  than  her  husband,  (except  in  case 

of  ravishment,)  such  offence  should  be  adjudged  felony,  and  every 

person,  as  well  the  man  as  the  woman,  offending  therein,  should 

suffer  death  without  benefit  of  clergy,  provided  that  this  should  not 

extend,  1st.  to  any  man  who  did  not  know  at  the  time  of  such  offence 

committed,  that  the  woman  was  then  married ;   or,  2ndly,  to  any 

woman  whose  husband  should  be  beyond  the  seas  for  three  years,  or 

.  reputed  dead  ;  or,  3dly,  to  any  woman  whose  husband  should  ab- 

,  sent  himself  for  three  years  in  any  place,  so  as  the  wife  should  not 

;  know  her  husband  to  be  living  within  that  time."     See  Scobell*s 

Acts,  Part  2,  p;  121.    Fo.  ed^ 

(3)  Strictly  speaking,  an  injury  of  this  kind  will  not  admit  of  anyt 
'  mucfariesft  apecuniary  compensation. .  ,        . . 
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daration  has  ahrays  been  in  traipafls  m  ei  mrmU  ei  eoidra 
paeem.  I  eannot  distinguiah  between  this  action  and  an 
action  for  crininal  converaation.  If  that  be  the  subject  of 
trespass,  this  must  be  so  toa  In  the  action  for  criminal 
conversation,  the  violence  is  not  the  ground  of  the  action ; 
both  in  tbat  case  and  in  this,  if  the  injury  were  committed 
with  vioknce,  it  would  amount  to  a  rape.  I  do  not  see, 
therefore^  any  good  reason  why  either  of  them  ^ould  be 
the  subject  of  an  action  of  trespass.  Bui  ii  nmm  from  ike 
easei  which  we  hat>e  looked  inio^  thai  the  aeiion  for  erhtmal 
eoiwereatMom  has  keen  eemeidered/or  yeate  ae  the  eiU^ect  ^ 
on  action  qf  treepaee.  In  actions  by  a  master  for  an  assault 
upon  bis  servant  per  ^uod  eerpUiuM  amieii,  there  is  no  tre^ 
pass  against  the  plaintiff;  the  sole  foundation  of  the  action 
IS  the  loss  of  service;  yet  this  also  has  been  considered  as  an 
action  of  trespasi*/' 

Having  endeavoured  to  explain  the  nature  of  the  action, 
the  next  otgect  of  inquiiy  is,  under  what  circumstances  the 
law  permits  this  action  to  be  maintained ;  and  first,  it  is  essen- 
tiaily  necessaiy,  tbat  the  husband  should  present  himself  in 
court,  with  clean  hands,  as  has  been  said,  that  is,  without  any 
imputation  of  having  courted  his  own  dishonour,  or  having 
been  instrumental  to  his  own  disgrace ;  for  it  is  now  settled% 
tbat  if  the  husband  has  oonsentM  to,  of  provided  means  for 
the  adulterous  intercoone  of  his  wife  with  the  defendant, 
the  ground  of  the  action  is  removed,  and  the  defendant  will 
be  entitled  to  a  verdict ;  for  volenti  turn  Jit  iiguria  (4).    So 

d  See Ditdiam  ▼.  Bond.  SBfanle ind  T.  16 Geo. S.     Agreed  hy  the  court 

Selwyn.  436»  S.  P*  leops&iiiDg  Wood-  in  Duberley  ▼.  Qunniiigy  4  T.  R.  SSlj^ 

ward  ▼.  Walton.  and  there  laid  by  Bailer  J .  to  be  aet* 

e  Per  de  Qrey,  C.  J.  in  Howard  ▼.  Bur>  tied  law* 
tonwood,  C.  B.  Aliddz.  Sitt.  alter  T. 


(4)  From  Lord  Kenyon*s  account  of  Gibber  v.  Sloper,  in  4  T.  R. 
655^  it  woald  appear  as  if  the  verdict  in  that  case  had  been  ^iven 
in  conformity  witn  this  position*  But,  in  foct,  the  jury  in  Gibber 
V.  Sloper  found  a  verdict  for  the  plaintiff  with  .£10  damages.  The 
cause  was  tried  before  Lee,  G.  J.  at  the  Middlesex  sittings  after  Mi- 
chaelmas term,  1738 :  Strange,  solicitor-general,  for  the  plaintiff; 
Mr.  Murray,  f^erwaids  Lord  Mansfield,)  and  other  counsel,  for  the 
defendant.  The  case  b  truly  stated  in  Buller*s  N.  P.  p.  27,  as  fol- 
lows i  **  In  Gibber  ▼•  Sloper,  it  was  holden,  that  the  action  lay» 
though  the  privity  and  consent  of  the  husband  to  the  defendants 
connexion  with  the  wife  were  clearly  proved."  The  clear  proof 
here  alluded  to  vras  this — that  the  plaintiff  and  defendant  lived  in 
the  same  house;  that  their  bed-chftmbers  were  adjoining  to  each 
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if  the  husband^  after  marrmge,  transg^eMea  ttioae  rules  6t 
conduct  which  decency  requires^,  and  affection  denmnda  fi*otti 
him,  and,  in  an  open,  notorious,  and  undiifguised  fnanner,  car* 
lies  on  a  criminal  correspondence  with  other  women,  he  can- 
not maintain  this  action  .(6). 

Sk>  if  a  wife  be  suffered  to  live  as  a  ptoslHut^  with  the' 
privity  of  the  husband,  and  the  defendant  has  thereby  been 
drawn  in  to  commit  the  act  of  which  the  husb«id  com« 

f  Wyndbimd  v.  Lord  V^jroombe,  4  Eip.  g  Pertdfd  BfansMd,  C  J.  In  Smifh  ▼.- 

N.  P,  C.  16.  and  Start  ▼.  tfaiq.  of  AUiaon,  Boll.  N.  P.  17,    Hodges  ▼. 

Blandford,  there  cited,  both  ruled  by  WindbuD,  F«tk%  9.  P.  C.  3^ 

Ken7on»C.J.(6). 


other;  and  thai  there  was  a  communication  between  thefn  by  a 
door.  Mrs,  Gibber  used  to  undreu  herself  in  her  husband^s  room* 
and  leave  her  clothes  there,  and,  putting  on  a  bed-gown,  retired  to 
Mr.  SIoper*8  room  with  one  of  the  pillowi  taken  from  her  hnsbaod^s 
bed,  Mr.  Gibber  shutting  the  door  after  her,  and  wishing  her  good 
night.  It  was  proved  abo,  that  Mr.  Gibber  sometimes  oalled  Mr. 
Skoper  and  Mrs.  Gibber  up  to  breakfast.  It  is  obsermbk,  that  Lord 
Keryon,  at  a  time  subsequent  to  that  abbve^mentioiied,  viz.  ixt  the 
firs :  trial  of  Hoaie  v.  Allen,  Middlesex  sittings  after  M.  T.  41 Q,  3. 
NSS.  stated  this  case  correctly,  with  the  esception  of  the  name  of 
the  chief  justice.  Lord  Kenyon  then  said,^  "  that  Gibber  v,  Stoper 
was  tried  before  Lord  Mansfield,  (Lee  was  chief  justice,)  who  thought 
the  conduct  of  the  husband  so  gross,  that  it  was  a  case  for  small 
damages,  but  that  it  did  not  go  to  the  ground  of  the  action ;  since 
that  time,  however,  it  had  been  thought,  that  wh^re  the  husbuid 
furnished  means  for  the  criminal  intercourse,  the  action  would  not  lie.** 
**  It  has  been  repeatedly  determined,  that  if  the  act  complained  of 
be  with  the  husband's  privity*  the  action  will  not  He.  This  doc- 
trine was  recoenised  by  Lord  Mansfield,  G.  J*  in  the  case  of  Wors- 
ley  V.  Bisset,  Middlesex  sittings  after  Hilary,  1782,  and  in  Foley  v. 
Ld.  Peterborough,  B.  R.  £.  25  G.  3."  said  arg.  in  Bennett  v.  AlU 
cott,  2  T.  R.  166* 

(5)  It  is  to  be  observed,  that  although  the  opinion  of  Lord  Ken* 
yon,  G.  J.  as  delivered  in  Sturt  v.  Marquis  of  Blandford,  coincided 
with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  verdict 
for  the  plaintiff,  with  1001.  damages. 

(6)  Lord  Alvanlev,  G.  J.  differed  in  opinion  with  Lord  Kenyon 
on  this  point:  Lord  A.  thought  that  the  mfidelity  or  misconduct  of 
the  husband  could  not  be  set  up  as  a  legal  defence  to  the  adultery 
of  the  wife ;  that  circumstance  alone  which  struck  him  as  furnishing 
any  defence  was,  where  the  husband  was  accessory  to  his  own  dis- 
honour; in  that  case  he  could  not  complain  of  an  ii^ury  which  he 
had  brought  on  himself,  and  had  consented  to;  but  that  the  wife 
had  been  injured  by  the  huband's  misconduct,  tould  not  wartant  her 
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plains,  the  action  cannot  be  maintained  (7).  But  if  the  bus- 
Sand  has  been  guilty  of  negligence  merely,  or  inattention  to 
the  behaviour  and  conduct  of  his  wife  with  the  defendant^ 
not  amounting  to  a  consent,  such  circumstance  will  go  in 
mitigation  of  damages  only. 

In  an  action  for  adultery  with  the  plaintifTs  wife^  it  ap- 
peared that  the  plaintiff  and  his  wife  had  agreed  to  live  se- 
parately: the  plaintiff  proved  several  acts  of  adultery  com- 
mitted by  the  defendant  after  the  separation  of  the  plaintiff 
and  bis  wife,  but  there  was  not  any  direct  proof  of  adultery 
before  the  separation.  Lord  Kenyon,  C.  J.  being  of  opinion 
that  the  gist  of  the  action  was  the  loss  of  the  comfort  and 
society  of  the  wife,  which  was  alleged  in  the  declaration  in 
the  usual  manner,  but  was  not  supported  by  the  evidence, 
nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice. 

In  a  case^,  where  the  husband  and  wife  had  entered  into 
a  deed  of  separation  with  trustees,  and  the  wife  was  living 
separate  from  the  husband,  though  not  in  pursuance  of  the 
terms  of  the  deed,  at  the  time  of  the  adulterous  intercourse. 
Lord  EUenborougb,  C«  J.  said  that  he  did  not  consider  the 
•question,  **  whether  the  mere  fact  of  separation  between 
husband  and  wife  by  deed,  was  such  an  absolute  renuncia- 
tion of  his  marital  rights,  as  prevented  the  husband  from 
maintaining  an  action  for  the  seduction  of  his  wife,*'  as  con- 
cluded by  the  preceding  decision  in  Weedon  v.  Timbrell. 
But  in  tne  case  then  before  the  court,  the  court  being  of 
opinion  that,  taking  the  whole  deed  into  consideration,  it  was 
evident  that  the  only  separation  in  the'  contemplation  of  the 
parties,  was  a  separation  with  the  approbation  of  the  trus^ 
tees;  and  that,  as  the  wife  had  left  the  husband  without 
such  approbation,  she  was  not  at  the  time  of  the  adulterous 

h  Agreed  by  ilie  court  in  Duberley  v.    k  Chambers  v.  Qaulfield,  6  East*«  Rep. 

GuDning>4  T.  R.  651.  .     244. 

i    Weedoo  v.  TimbrelJ,  5  T.  R.  357. 


in  injuring  him  in  that  way,  which  was  the  keenest  of  all  injuries. 
In  a  case  of  this  kind,  therefore,  (Bromley  v.  Wallace,  4  Esp.  N. 
P.  C.  237.)  Lord  Alvanley  directed  the  jury  to  consider  evidence  of 
infidelity  in  the  husband,  as  going  in  mitigation  of  damages  only, 
and  not  as  furnishing  an  answer  to  the  action,  or  as  entitling  the  de- 
fendant to  a  verdict, 

(7)  **  If  the  wife  is  a  prostitute,  and  the  husband  is  not  privy  to 
it,  it  goes  only  in  mitigation  of  damages."  Per  de  Grey,  C.  J.  ia 
Howard  v.  Burtonwood,  and  Buller's  N.  P.  27.  S.  P. 
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intercourse  living  separate  from  the  husband  by  his  consent, 
and  consequently  thej  event  and  situation  provided  for  in 
the  deed  had  not  happened ;  and  in  that  view  of  the  case, 
there  could  not  be  any  question^  but  Xhat  the  plaintiflTs 
right  to  jecover  was  not  affected  by  the  deed ;  and  further, 
if  the  wife  bad  left  the  husband  with  the  approbation  of  the 
trustees,  yet  as  the  deed  had  provided  '*  that  the  wife  might 
have  the  care  of  the  younger  children  of  the  marriage,  and 
visit  the  others,  more  especially  when  they  should  be  ill,  so 
as  to  require  the  attention  of  a  mother,*'  the  husband  had 
not  in  this  case,  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  Timbrell,)  given  up  aU  claim  to  the  be- 
nefit to  be  derived  from  the  society  and  assistance  of  his 
wife ;  consequently,  that  the  case  of  Weedon  v.  Timbrell,  al- 
lowing it  the  fullest  effect  according  to  the  terms  of  it,  could 
not  be  considered  as  an  authority  against  the  plaintiff  in  this 
action. 

Where  several  defendants  have  carried  on  an  adulterous 
intercourse  with  the  plaintiff's  wife,  the  plaintiff  may  main* 
tain  separate  actions,  although  the  cause  of  action  has  ac- 
crued during  the  same  period'. 


11.  0/  the  Venue'^DeclarcUiof^^Pleiu 

This  is  a  transitory  action :.  and,  consequently,  the  venue 
may  be  laid  in  any  coun^,  subject,  however,  to  being 
changed,  upon  the  usual  affidavit,  that  the  whole  cause  of 
actipn  arose  in  another  county,  and  not  elsewhere  out  of  such 
other,  county*  Although  the  marriage  be  a  material  induce- 
ment to  the  right  of  the  plaintiff,  to  maintain  the  action  in 
respect  to  the  trespass  on  the  wife,  yet  it  forms  no  part  of 
the  cause  of  action:  the  trespass  committed  on  the  wife  con- 
stitutes the  whole  cause  of  action*". 

The  declaration  in  this  action  is  very  concise  ;  in  substance 
it.  is  as  follows:  viz.  that  the  defendant,  wUh  force  and  arms, 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
and  carnally  knew  her,  whereby  the  plaintiff  wholl v  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs, 
and  other  lawful  business. 

The  general  issue  in  this  action  is,  not  guilty. 

1  Gregson  v.  MfTaggait,  1  Camp.  N.  P.       m  Guard  ▼.  Hodge,  10  East  33. 
C.  415. 
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The  statute  of  limitaliottB  (8)  may  be  pleaded  in  bar  of 
this  action ;  but  the  gist  o(  the  action  beine  the  iiyuiy  sus- 
tained by  the  husband  in  consequence  of  the  adulteiy^  the 
JF>n>per  plea  under  that  statute  is,  not  guilty  within  six 
years^ 

In  a  case*  where  the  plaintiff  complained  *'  of  a  plea  of 
trespass,  that  the  defendant,  with  force  and  arms,  assaulted 
and  seduced  the  plaintiff's  wife,  per  quod  consortium  amisii^ 
^.  conira  paeem,  %cr  and  the  defendant  pleaded,  not  guilly 
within  six  years;  on  general  demurrer,  a  question^  aros^ 
whether  the  action  was  trespass  or  case.  Cooke  v.  Say^ 
was  cited.  Lord  EUenborough,  C.  J*  said|  it  might  be  ma* 
terial  to  consider  that  point,  if  the  question  were,  whether 
the  limitation  of  six  or  four  years  only  applied  to  this  case  \ 
but  the  defendant  having  taken  the  longer  period,  and 
pleaded  not  ^ilty  within  six  years,  that  of  course  must  in-* 
elude  not  guilty  within  four  years,  and  the  plea  not  having 
been  specially  demurred  to,  was  tbere&re  good  in  eitheriway 
of  considering  it ;  he  added  further,  that  he  did  not  know 
-what  his  opinion  would  have  been  if  the  point  had  then;first 
arisen ;  but  it  having  been  considered  in  CoQke  v.  SayeV  2^ 
an  action  on  the  case,  he  should  be  inclined  so  to  consider  it. 
Lawrence,  J.  cited  the  case  of  Parker  v.  Ironfield,  in  which 
Buller,  J.  had  considered  an  action  of  a  similar  nature  for  the 
seduction  of  a  daughter,  fi^r  quod  serviiium  anUsitf  as  an  ac- 
tion on  the  case.  Le  Bianc,  J.  did  not  give  any  opinion  as 
to  this  point;  but  observed,  that  the  action  before  ttie  court, 
be  it  either  case  of  trespass,  was  within  the  statute  of  limi- 
tations ;  therefore,  in  either  way  of  considering  it,  the  plea 
was  a  good  bar  [not  being  specially  demurred  to.3 

n  Cooks  ▼.  Sayer,  2  Kenyoi!*  371.  6  387.    But  tee  Woodwaid  y.  Walton, 

E«it*»  Rep.  388.  aBair.763.   Bull,  antet  p.  0,  and  Ditcham  ▼.  Bond,  2 

N.  P.  28.  If  aule  and  Selwyn,  430. 

o  Macfiidxen  ▼.  OUvant,  6  East^  Rep. 


(8)  By  Stat.  21  Jac.  I.  c.  16.  s.  3.  all  actions  on  the  case,  (other 
than  for  slander,)  must  he  commenced  and  sued  witUir  six  years 
next  alter  the  cause  of  such  action ;  and,  action  of  trespass,  of  as- 
sault, battery,  wounding,  and  imprisonment*  within /our  years.  It 
appears,  from  the  language  of  the  court  in  Cooke  y.  Sa^er,  6  East's 
R.  388,  that  they  considered  the  action  for  adultery  as  falliDg  within 
the  former  descn[>tion  of  actions,  and  consequently  that  the  limita* 
tion  of  time  was  six  years.    But  see  ante,  p.  9« 
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III.  Of  the  Evidence,  and  herein  of  the  Siatutes  relating  to 

Marriage. 

In  other  aetiom,  evidence  of  cohabitation,  general  repu- 
tation, acknowledgment  of  the  parties  and  reception  by 
their  friends,  is  sufficient  to  establish  the  relation  ofhusband 
aiid  wife.  But  in  this  action,  in  order  that  it  inay  not  be 
converted  to  bad  purposes,  by  perrons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  are  not  married, 
it  has  been  holdenv  to  be  indispensably  necessary  for  the 
plaintiff  to  prpve  the  marriage  ceremony  having  been  per- 
formed, either  by  the  testimony  of  some  person  who  was 
present  at  the  marriage,  or  by  the  production  of  the  register, 
or  of  an  examined  copy  thereof^ 

Such  strictness  beinff  required  as  to  the  proof  of  marriage 
in  this  action,  it  will  oe  necessary  to  make  some  remans 
touching  marriage  in  general,  in  order  that  the  reader  may 
be  apprised  of  the  solemnities  which  the  law  deems  essential 
to  constitute  a  valid  marriage. 

At  the  common  law^,  any  xxmtraot  made  per  veriadepne^ 
eenU,  or  in  words  of  the  present,  or  in  case  of  cohabitation, 
per  verba  de  fuiuro  also,  between  persons  able  to  oontract, 
was  deemed  a  valid  marriage  to  many  purposes,  and  the  par* 
ties  might  have  been  compelled  in  the  spiritual  courts  to  ce« 
lebrate  it  m  fade  eedeeiae.  In  order  to  oonstitste  a  valid 
marriage,  at  common  law,  it  appears  to  have  been  wihoUy 
immaterial  whether  the  ceremony  was  performed  by  a  pro* 
testant  or  a  Roman  Catholic  priest,  in  a  private  lodging  or 
a  public  cbapeL  In  the  case  of  the  Kifoi  v.  FieUiag,  5  St 
Tr«  614.  the  marriage  oeremeny  was  performed  in  a  private 
lodging  by  a  Roman  Catholic  priest,  in  the  year  1T05;  and 
ttpon  evldenoe  that  the  prisoner,  in  answer  to  the  tpiestion 
whether  he  would  have  the  woman  for  his  wedded  mfe, 
said  that  he  would;  and  llutt  the  womui  answerrfl  affirma- 
tivdy  to  the  question  put  to  her,  whether  she  would  have 
Mr.  FiehlinR  for  her  husband ;  Mr.  Justice  Fowel,  upon  a 
question  of  felony,  considered  it  as  a  marriage  contracted  per 
v^ba  deprteeenHf  in  like  manner  as  it  was  considered  by 
Lord  Holt,  in  Jesson  v.  Collins,  Salk.  487.  and  6  Mod.  155. 
See  further  on  this  subject  R.  v.  Brampton,  10  East,  fi8£.   It 

p  MoRit  T.  MUler,  4  Bair.t067.    1  Bl.    q  See  R.  v.  InhabittoCf  of  tBnmpton, 
R.  €83.  8.  C.  and  BnU.  N.  P.  S7.  aii4        10  But,  S83. 
per  Loid  Mansfield,  C.J.  io  Birt ▼. 
Barlow,  Doug.  174. ».  P. 
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appears  doubtful,  whether,  at  the  common  law,  it  was  neces- 
sary that  the  ceremony  shouid  have  been  performed  by  a  per- 
son in  holy  orders;  (see  the  argument  in  R.  v.  Luffingtoni 
1  Burr.  S.  C.  239.  and.  some  remarks  on  this  point,  1  Bl. 
Com.  439.  See  also  the  preamble  to  stat.  57  Geo.  3.  c.  51.) 
t)ertainly  the  ecclesiastical  law  required  it,  and  if- a  husband 
demanded  a  right  in  the  ecclesiastical  court,  which  was  only 
due  to  him  by  the  ecclesiastical  law,  it  was  necessary  for  him 
to  prove  in  that  court,  that  he  had  been  married  by  a  person 
in  holy  orders.    Haydon  v.  Gould,  Salk.  119« 

During  a  long  period.  Lord  Hardwicke's  act,  96  Geo.  ^; 
c.  S3,  was  the  only  statute  relating  to  marriages,  but,  lately^ 
several  statutes  have  been  made  with  a  view  to  amend  the 
provisions  of  that  act,  end  finally  it  has  been  altogether  re- 
pealed. 

The  first  of  these,  viz.  3  Greo.  4.  c.  75.  after  repealling  the 
11th  sect,  of  the  26  Geo.  S.  c.  33.  relating  to  marriages,  by 
license,  of  minors,  without  consent  of  proper  parties,  by  s.  2» 
enacts  that  marriages  solemnized  by  license  before  the  pass- 
ing  of  this  act,  that  is  before  2S  July,  1822,  without  the  Con- 
sent required  by  the  lltb  section  of  Lord  Hard  wickers  act, 
shall  be  good,  (if  not  otherwise  invalid,)  where  the  parties 
shall  havci  continued  to  live  together  as  husband  and  wife, 
until  the  death  of  one  of  them,  or  until  the  passing  of  this 
act,  or  shall  only  have  discontinued  .their  cohabitation  for 
the  purpose  or  during  the  pending  of  an^  proceedings  touch- 
ing the  validity  of  such  marriage.  But  this  act,  by  s.  3.  is 
not  to  render  valid  any  marriage  which  has  been  declared  in- 
valid, by  any  court  of  competent  jurisdiction,  before  the 
S9nd  of  July,  1822;  nor  any  marriages,  where  either  of  the 
parties  shall  at  any  time  afterwards  have  lay^fully  inter9iar- 
ried  with  any  other  person ;  nor,  by  s.  4.  any  marriage,  the 
invalidity  of  which  has  been  established  before  the  S2nd  of 
July,  1822,  upon  the  trial  of  any  issue  touching  its  validity, 
or  touching  the  legitimacy  of  any  person  alleged  to  be  the 
descendant  of  the  parties  to  such  marriage;  nor,  by  s.  5.  any 
marriage^  of  which  the  validity  or  legitimacy  of  descendants 
has  been  brought  in  question,  in  law  or  equity,  where  judg- 
ments or  decrees  or  orders  have  been  made  before  the-SSnd 
of  July,  1822,  in  consequence  of  proof  having  been  made  of 
the  invalidity  of  such  .marriage,  or  the  illegitimacy  of  such 
descendants.  The  6th  section  also  enacts  that  the  right  an(i 
interest  in  property  and  titles  of  honour,  which  have  been 
enjoyed  upon  the  ground  of  the  invalidity  of  any  marriage, 
by  reason  that  it  was  solemnized  without  such  consent  as 
aforesaid,  shall  not  be  afiected  by  this  act,  although  no  sen- 
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fence  or  judgment  has  been  pronounced  in  any  court  against 
the  validity  <>{  such.  And  the  7th  section  provides  that  this 
statute  shall  not  affect  any  act  done  before  the  29nd  of  July, 
1822,  under  the  authority  of  any  court,  or  in  the  admihis- 
tration  of  any  personal  estate,  or  the  execution  of  any  will, 
or  performance  of  any  trust.  The  remaining  sections  of  this 
statute,  from  the  8th  to  the  26tli,  v^ere  repealed  by  the  4th 
Geo.  4.  c.  17.  26th  March,  18^,  which  was  also  repealed 
by  Stat.  4  Geo.  4.  c.  76.  except  as  to  any  act  done  under  its 
provisions,  and  also  except  as  to  its  repealing  the  clauses 
contained  under  any  former  act 

This  statute,  viz.  4th  Geo.  4.  c.  76.  which  passed  on  the 
18th  of  July,  1883,  repeals  so  much  of  Lord  Hardwicke's 
act  as' was  then  in  force,  from  the  1st  Nov.  1893.  It  then 
enacts,  by  s.  2.  that  bans  shall  be  published  in  an  audible 
manner  in  the  parish  church,  or  in  some  public  chapel,  in 
which  chapel  bans  may  now  or  may  hereafter  be  lawfully 
published,  belonging  to  such  parish  or  chapelry  wherein 
the  persons  to  be  married  shall  dwell,  according  to  the  form 
of  words  prescribed  by  the  rubric,  upon  three  Sundays  pre- 
ceding the  solemnization  of  marriage,  during  the  time  of 
morning  service,  or  of  evening  service,  {if  there  shall  be  no 
morning  service  in  such  church  or  chapel  upon  the  Sunday 
upon  which  such  bans  shall  be  so  published,)  immediately 
after  the  second  lesson ;  and  when  the  persons  to  be  married 
shall  dwell  in  divers  parishes  or  chapelries,  the  bans  shall  in 
like  manner  be  published  in  the  church,  or  in  any  such  .cha« 
pel  as  aforesaid,  belonging  to  such  parish. or  chapelry  wherein 
each  of  the  said  persons  shall  dwell;  .and  all  other  the 
rules  prescribed  by  the  rubric,  and  not  hereby  altered,  shall 
be  duly  observed;  and  in  all  cases  where  bans  shall  have 
been  published,  the  marriage  shall  be  solemnized  in  one  of 
the  parish  churches  or  chapels  where  such  bans  shall  have 
been  published,  and  in  no  other  place. 

By  8. 3.  the  bishop  of  the  diocese,  with  the  consent  of  the 
patron  and  the  incumbent  of  the  church  of  the  parish  in 
which  any  public  chapel,  having  a  chapelry  thereunto  an- 
nexed, may  be  situated,  or  of  any  chapel  situated  in  an  extra- 
parochial  place,  signified  to  him  under  their  hands  and  seals 
respectively,  may  authorize,  by  writing  under  his  hand  and 
seal,  the  publication  of  bans  and  the  solemnization  of  mar- 
riages in  such  chapel  for  persons  residing  within  such  cha« 
pelry  or  extra-parochial  place  respectively:  and  such  consent, 
together  with  such  written  authority,  shall  be  registered  in 
ibe  i^istry  of  the  diocese,  provided^  that  in  every  chapel 

a  S.  4. 
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in  respect  of  which  such  authority  shall  be  given  as  afore- 
said, there  shall  be  placed  in  some  conspicuous  part  of  the 
interior  of  such  chapel,  a  notice  in  the  words  following,— 
**  Bans  may  be  published  and  marriages  solemnised  in  this 
chapeh" 

S.  5.  provides,  that  all  provisions  now  in  force,  or  which 
mav  hereafter  be  established  b^  law,  relative  to  providing 
and  keepmg  marriage  resisters  m  any  parish  churcnes,  shall 
extend  and  be!  construed  to  extend,  to  any  chapel  in  which 
the  publication  of  bans  and  solemnization  of  marriages  shall 
be  so  authorized  as  aforesaid,  in  the  same  manner  as  if  the 
same  were  a  parish  church ;  and  eveiy  thing  required  by  law 
to  be  done  relative  thereto,  by  the  churchwardens  of  any 
parishK^hiirch,  shall  be  done  by  the  chapelwarden  or  other 
officer  exercising  analogous  duties  in  such  chapel. 

S.  6.  enacts,  that  the  churchwardens  and  chapel  wardens 
shall  provide  a  proper  book  of  substantial  paper,  marked  and 
ruled  respectively  in  manner  directed  for  tne  register  book  of 
marriages;  and  the  bans  shall  be  published,  from  the  said 
raster  book  of  bans,  bv  the  officiating  minister,  and  not 
from  loose  papers,  and,  after  publication,  shall  he  signed  by 
the  officiating  minister,  or  by  some  person  under  his  direc- 
tk>n.  Provided^  that  no  minister  shall  be  obliged  to  publish 
the  bans  between  any  persons,  unless  the  persons  to  be  mar- 
ried shall,  seven  days  at  the  least  before  the  time  required 
for  the  first  publicaition  of  such  bans  respectively,  deliver  to 
such  minister  a  notice  in  writing,  dated  on  the  day  on  n^hich 
the  same  shall  be  so  delivered,  of  their  true  Christian  names 
and  surnames^  and  of  the  house  or  houses  of  their  respective 
abodes  within  such  parish  or  chapelry  as  aforesaid,  and  of 
the  time  during  which  they  have  dwdt  or  lodged  in  such 
house  or  houses  respectively  (9).    Provided*,  that  no  minister 

b  s.  7.  0  s.  a. 


(9)  A  person,  whose  baptismal  and  surname  was  Abraham  Lang* 
ley,  was  married  by  bans  by  the  name  of  George  Smith,  having 
been  known  in  the  parish  where  ha  resided  and  was  married,  by  chat 
name  only,  from  the  time  of  his  first  coming  into  the  parish  till  his 
marriage,  which  was  about  three  years;  it  was  holden«  that  the 
marriase  was  valid*.  So  where  a  person  had  gone  by  an  assumed 
name  for  sixteen  weeks,  in  order  more  effectually  to  conceal  himself, 
havine  deserted  from  the  army,  and  then  was  married  by  his  assumed 
name  Dy  license ;  the  marria|;e  was  holden  good,  no  fraud  being  in« 
tended  m  respect  of  the  marriage*  R.  v.  Burton  on  Trent,  3  M.  &  S* 
537. 

•  R.  Y.  BiUingfauist,  3  M.  &  S.  860. 
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solembizing  msrriages  between  persons  both  or  one  of  Whom 
shall  be  umer  the  age  of  twenty-one  years,  after  bans  pub* 
lished,  shall  be  panishable  by  ecclesiastical  censures  for  so- 
lemnizing such  marriages  without  consent  of  parents  or 
guardians,  unless  such  minister  shall  have  notice  of  the  dis- 
sent of  such  parents  or  guardians;  and  in  case  such  parents 
or  guardians,  or  one  of  them,  shall  openly  and  publicly  de* 
clare,  in  the  church  or  chapel  where  the  bans  shall  be  so 
puUished,  at  the  time  of  such  publication,  their  dissent  to 
such  marriage,  such  publication  of  bans  shall  be  absolutely 
void. 

S.  9.  Whenever  a  marriage  shall  not  be  had  within  three 
months  after  the  complete  publication  of  bans,  no  minister 
shall  proceed  to  the  solemnization  of  the  same  until  the  bans 
shall  have  been  republished  on  three  several  Sundays  in  the 
form  prescribed,  unless  by  license  duly  obtained  according 
to  the  provisions  of  this  act* 

S,  10.  No  license  of  marriage  shall  be  granted  by  any 
archbishop,  bishop,  or  other  onlinary  or  person  liaving  au« 
thority  to  ^rant  such  licenses,  to  solemnize  any  marrii^  in 
any  other  church  or  chapel  than  in  the  parish  church,  or  in 
some  public  chapel  belonging  to  the  parish  or  chapelry 
within  which  the  usual  place  of  abode  of  one  of  the  persons 
to  be  married  shall  have  been  for  the  space  of  fifteen  days 
immediately  before  the  granting  of  such  license. 

By  8. 1ft  it  is  enacted,  that  the  father,  if  living,  of  any 
party  under  twenty-one  years  of  age,  such  parties  not  being 
a  widower  or  widov^;  or  if  the  father  shall  be  dead,  the 
guardian  of  the  person  of  the  party  so'  under  age,  lawfully 
appointed:  and  in  case  there  shall  be  no  such  guardian,  then 
tne  mother  of  such  party,  if  unmarried;  and  if  there  shall 
be  no  mother  unmarried,  then  the  guardian  of  the  person 
appointed  by  the  Court  o^  Chancery,  if  any,  shall  have  au- 
tnority  to  give  consent  to  the  marriage  of  such  party, 
and  such  consent  is  hereby  required  for  the  marriage  or  such 
party  so  under  age,  unless  there  shall  be  no  person  authorised 
to  give  such  consent 

And  by  s.  17.  in  case  the  father  or  fathers  of  the  parties  to 
be  married,  or  one  of  them,  so  under  age  as  aforesaid,  shall 
be  non  compos  mentis,  or  the  guardian  or  guardians,  mother 
or  mothers,  or  any  of  them  whose  consent  is  made  neces- 
sary as  aforesaid  to  the  marriage  of  such  party  or  parties, 
shall  be  non  compos  mentis^  or  m  parts  beyond  the  seas,  or 
shall  unreasonably,  or  from  undue  motives,  refuse  or  with- 
hold their  consent'  to  a  proper,  marriage,  then  it  shall  and 
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may  be  lawful  for  any  person  desirous  of  marrying,  in  an^ 
of  the  before-mentioned  cases,  to  apply  by  petition  Co  the 
lord  chancellor,  master  of  the  rolls,  or  vice-chancellor,  who 
is  and  are  respectively  hereby  empowered  to  proceed  upon 
such  petition  in  a  summary  way;  and  in  case  the  marriage 
propo^d  shall  upon  exammation  appear  to  be  proper,  the 
said  lord  chancellor,  &c.  shall  judicially  declare  the  same  to  be 
so;  and  such  judicial  declaration  shall  be  deemed  and  taken 
to  be  as  good  and  effectual,  to  all  intents  and  purposes,  as  if 
the  father,  guardian  or  guardians,  or  mother  of  the  person 
so  petitioning,  had  consented  to  such  marriage. 

By  s.  19.  it  is  enacted,  that  whenever  a  marriage  shall  not 
be  had  within  three  ^months  after  the  grant  of  a  license  by 
any  person  having  authority  to  grant  such  license,  no  minister 
shall  proceed  to  the  solemnization  of  such  marriage  until  a 
new  license  shall  have  been  obtained,  unless  by  bans  duly 
published  according  to  the  provisions  of  this  act 

By  s.  29.  it  is  provided,  that  if  any  person^  shall  know- 
ingly and  wilfully  intermarry  in  any  other  place  than  a 
church,  or  such  public  chapel  wherein  bans  may  be  lawfullv 

Eublished,  unless  by  special  license  as  aforesaid,  or  shall 
nowingly  and  wilfully  intermarry  without  due  publication 
of  bans,  or  license  from  a  person  or  persons  having  authority 
to  grant  the  same,  first  had  and  obtained,  or  shall  Knowingly 
and  wilfully  consent  to  or  acquiesce  in  the  solemnization  of 
such  marriage  by  any  person  not  being  in  holy  orders,  the 
marriages  of  such  persons  shall  be  null  and  void  to  all  intenta 
and  purposes* 

By  8.  28.  in  order  to  preserve  the  evidence  of  marriages, 
and  to  make  the  proof  thereof  more  certain  and  easy,  and 
for  the  direction  of  ministers  in  the  celebration  of  marriages 
and  registering  thereof,  it  is  ena/cted,  that  all  marria^  shall 
be  solemnized  in  the  presence  of  two  or  more  credible  wit- 
nesses, besides  the  minister  who  shall  celebrate  the  same; 
and  that,  immediately  after  the  celebration,  an  entry  thereof 
shall  be  made  in  the  raster  book  provided  and  kept  for 
that  purpose  as  by  law  is  now  directed,  or  as  shall  be  here- 
after directed;  in  which  entry  or  register  it  shall  be  ex- 
pressed that  the  said  marriage  was  celebrated  by  bans  or  li- 
cense, and  if  both  or  either  of  the  parties  married  by  license 
be  under  age,  not  being  a  widower  or  widow,  with  consent 
of  the  parents  or  guardians,  as  the  case  shall  be;  and  such 
entry  shall  be  signed  by  the  minister  with  his  proper  addi- 
tion, and  also  by  the  parties  married,  and  attested  by  such 
two  witnesses;  which  entry  shall  be  made  in  the  form  therein 
set  forth. 
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Bv  8. 30.  this  act  shall  not  extend  to  the  marriages  of  aof 
'  the  royal  family;  nor  by  s.  31.  to  any  marriages  amongst 
the  people  called  Quakers^  or  amongst  the  persons  professing 
the  Jewish  religiont  where  both  the  parties  to  any  such 
marriage  shall  be  of  the  people  called  Quakers,  or  persons 
professing  the  Jewish  religion  respectively;  and,  lastly,  this 
statute  is  confined  to  Engmnd. 

It  seems,  that"  to  prove  a  Jewish  marriage,  it  is  not  suflS- 
cient  to  produce  witnesses  who  were  present  at  the  ceremony 
in  the  synagogue ;  because  that  is  merely  a  ratification  of  a 
previous  written  contract — such  contract,  therefore^  must  be 
adduced  and  proved.  Horn  v.  Noel,  1  Camp.  N.  P.  C.  01. 
A  Jewess  may  give  parol  evidence  of  her  own  divorce  in  a 
foreign  country,  according  to  the  ceremony  and  customs  of 
the  Jews  there.  Ganer  v.  Lady  Lanesborough,  Peake's 
N.  P.  C.  IT.    Lord  Kenyon,  C.  J. 

By  st^t  6  Geo.  4.  c.  92.  s.  1.  (5th  July,  1825,)  all  mar- 
riages solemnized  in  any  church  or  public  chapel  erected 
since  Ld.  Hardwicke*s  act,  (26  Geo.  2.  c.  33.)  and  conse- 
crated, shall  be  as  valid  as  if  they  had  been  solemnized  in 
parish  churches,  or  public  chapels  having  chapelries  annexed, 
and  wherein  bans  bad  been  usually  published  before,  or  at 
the  time  of  26  6eo«  2.  c.  33.  And  by  s.  9.  all  marriages  iii 
future  solemnized  in  such  churchesi  &c.  shall  be  valid. 

A  soldier  on  service'  with  the  British  army  in  St.  I>o* 
mingo,  in  1796,  being  desirous  of  marriage  with  the  widow 
of  another  soldier,  who  had  died  there  in  the  service,  and 
both  parties  being  desirous  of  celebrating  their  marriage  with 
effect,  they  went  to  a  chapel  in  a  town  where  they  were, 
and  there  the  ceremony  was  performed  by  a  person  appear- 
ingthere  as  a  priest,  and  officiating  as  such  ;  the  service  being 
inTrench  but  interpreted  into  English  by  one  who  officiated 
as  clerk ;  and  which  the  woman  understood  at  the  time  to 
be  the  marriage  service  of  the  church  of  England.  After 
this  they  cohabited  together  as  man  and  wife  for  11  years, 
until  the  death  of  the  husband.  On  a  question  as  to  the  set- 
tlement of  the  woman,  a  doubt  was  raised  whether  the  mar- 
riage was  valid.  The  court  of  B.  R.  were  clearly  of  opinion 
that  it  was  a  valid  marriage,  whether  it  was  to  be  considered 
as  a  marriage  celebrated  in  a  place  Where  the  law  of  England 
prevailed,  or  as  a  marriage  according  to  the  law  of  St.  Do- 
mingo, whatever  that  might  be.    Upon  the  former  ground, 

d  R.  V.  BramptoD,  10  Eust,  282. 
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inasmuch  as  there  was  a  contract  per  terba  ie  wmteidi^ 
which  contracts  were  binding  on  the  parties  before  Lord 
Hardwicke's  act,  which  did  not  aSect  the  present  case»  this 
being  a  marriage  beyond  seas,  and  because  the  marriage  was 
celebrated  by  a  person  who  publicly  assumed  the  office  of  a 
priest,  and  appeared  habited  as  such :  upon  the  latter  ground, 
because  upon  the  facts  stated,  every  presumption  must  be 
made  in  favour  of  its  validity,  according,  to  the  law  of  the 
country  where  it  was  celebrated ;  the  marriage  ceremony 
having  been  performed  there  in  a  proper  place,  and  by  a  per* 
son  omciating  as  one  competent  to  perform  that  function, 
and  more  especially  as  it  had  been  followed  by  a  cohabita- 
tion between  the  parties^  as  man  and  wife,  for  1 1  years. 

The  canon  law  is  the  general  law  throughout  Europe,  aa 
to  marriages,  except  where  that  has  been  altered  by  the  mu<* 
nicipal  law  of  any  particular  place.  Before  Lord  Hard- 
wicke's act,  marriages  in  this  country  were  always  governed 
by  the  canon  law.  That  statute  did  not  follow  British 
subjects  to  our  foreign  settlements;  hence,  it  has  been 
holden%  that  a  marriage  between  two  British  subjects,  so- 
lemnized by  a  Catholic  priest  at  Madras,  according  to  the 
rites  of  the  Catholic  church,  followed  by  cohabitation,  is 
valid,  although  without  the  license  of  the  governor,  which 
it  had  been  uniformly  the  practice  to  obtain ;  for  that  does 
not  alter  the  law,  which  the  parties  carried  with  them. 

In  cases  where  the  marriage  is  to  be  proved  by  the  pro- 
duction of  the  register,  or  an  examined  copy,  proof  must 
also  be  adduced,  if  required,  of  the  identity  of  the  parties. 
In  the  case  of  Birt  v.  Barlow,  Doug.  170.  where  a  copy 
of  the  register  was  proved  as  evidence  of  the  marriage, 
Blackstone,  J.  was  ot  opinion,  that  the  plaintiff  ought  to 
go  farther,  and  prove  the  identity  of  the  parties,  and  that 
snch  identity  must  be  proved  by  the  minister,  or  one  of 
the  subscribing  witnesses  to  the  register,  unless  their  not 
being  produced  was  accounted  for  in  the  same  manner  as 
was  required  in  the  case  of  subscribing  witnesses  to  a 
deed ;  and,  for  want  of  this  proof,  the  plaintiff  was  non- 
suited. The  Court  of  King's  Bench  set  aside  the  nonsuit; 
admitting,  however,  that  the  copy  of  the  register  was  not 
sufficient  to  prove  the  identity,  but  conceiving  that  in  this 
case  the  minister  and  subscrioing  witnesses  were  not  the 
only  competent  witnesses  to  prove  the  identity*  And 
Buller,  J.  observed,  that  it  was  not  necessary  to  produce 
the  original  register,  and  that  it  was  only  where  that  was 

c  Lautour  v.  Tendale,  8  Taunt  830. 
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required*  that  subacribing  witMsaes  must  be  called;  dial 
in  this  case  tbe  wife's  maiden  name  waa  Harriot  Champ* 
neya ;  and  Auppoaing  a  maid  aerrant  had  proved,  that  she 
always  went  by  that  name  till  the  day  of  the  marriage,  that 
she  went  out  that  day,  and  on  her  return  and  erer  sinos  had 
been  called  Mra»  BirC  that  would  have  been  evidence  of  the 
identi^. 

An  omiaaion  in  the  marriage  regiater  of  the  aiioiaturea  of 
the  miniater,  parties,  and  wttneaaes,  has  been  bolden'  not 
to  affect  the  validity  of  a  marriase,  mood  a  pariah  aettle* 
ment,  where  it  was  clearly  proved,  aUumk,  that  a  marriage 
had  actually  taken  place. 

The  books  of  tbe  Fleet  are  not  evidence  of  a  marriage, 
either  before  the  marriage  act  or  since.  So  ruled  by  Ken- 
yon,  C.  J.  in  Reed  v.  Passer,  Peake*s  N.  P.  C.  831.  1  Esp. 
N.  P.C.  213.  S.  C.  S.  P.  per de Grey,  C.J.  in  Howard  v.Bur- 
tonwood.  Middl^ex  Sittings  after  Trin.  Term,  16  6.  S. ;  and 
previously  by  Lord  Hardwicke,  and  since  by  Le  Blanc,  J.  in 
Cooke  V.  Lloyd,  Salop  Summer  Assizes,  1803,  Peake's  Evi- 
dence, Append,  xzxvi.  But  in  Doe  dem.  Passingham  v., 
Llovd,  Salop  Summer  Assizes,  1794,  Heath  J.  admitted  these 
books  in  evidence.  See  further  on  the  subject  of  these  books, 
Lloyd  V.  Passingham,  16  Vesey,  50. 

Proob  of  adultery  must  in  many  cases  be  in  some  degree 
presumptive,  real  and  direct  proof  of  the  fact  is  not  always 
to  be  expected,  therefore  the  question  in  these  cases  will  be, 
whether  there  is  evidence  of  such  near,  such  approximate 
acts,  that  there  roust  be  a  legal  presumption  of  the  adultery. 

The  confession  of  the  wife  is  not  evidence  against  tbe  de- 
fendant; but  conversations  between  her  and  the  defendant 
may  be  given  in  evidence*.  So  letters  written  to  her  by  tbe 
defendant  are  evidence  against  him ;  but  the  wife's  letters  to 
the  defendant  are  not  evinence  for  him. 

In  a  modern  case,  where  the  plaintiff  and  his  wife  were 
servants^  and  necessarily  living  apart  in  different  families. 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  letters  written  bv 
the  wife  to  the  husband,  beiore  anv  suspicion  of  the  adul- 
tery, might  be  i^A  as  evidence  of  the  connubial  affection 
which  subsisted  between  the  plaintiff  and  his  wife,  observ- 
ing, at  the  same  time,  that,  before  he  admitted  the  letters 

f  R.  Y.  St.  Dcreieiu,  Burr.  8.  C.  600.  h  Edwards  y. Crock,  4  Esp.  N.  P.  C.  39. 

1  Bl.  R.  367.    S.  C.  KeoyoDy  C.  i.  Trelawney  v.  Goleman, 

g  Biker  ▼.  Morley,  M.  D.  London  Sit-  1  B.  and  A.  90.  8.  P.    But  in  Uiia 

tings,  90  June,  1741,  Lee,  Ch.  J.  spe-  ease  the  hittbaDd  and  wife  were  not 

cial  jury.    Verdict  for  de^ndant.  serrants. 

Boll.  N.  P.  $8.  S.  C. 
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to  be  read,  he  should  require  strict  proof  when,  and  under 
what  circumstances  they  were  written,  in  order  to  shew 
that  at  this  time  there  was  not  any  suspicion  of  misconduct 
in  the  wife. 

In  Hoare  v.  Allen\  a  witness  was  called  by  the  husband 
to  prove  the  representation  made  by  the  wife  to  him  of 
the  place  to  which  she  was  going  previously  to  her  elope- 
ment, in  order  to  remove  all  suspicion  of  connivance  on  the 
part  of  the  husband.  The  Court  of  King^s  Bench  were  of 
opinion,  that  thi»  evidence,  being  part  of  the  res  gesUs^  was 
therefore  admissible. 


IV.  Of  the  Damages. 


The  damages  given  by  the  jury  in  this  action  are,  in  gc- 
Tieral,  proportioned  to  the  degree  of  the  injury.  Gircum- 
lances  of  aggravation  of  the  injury,  and  which  may  there- 
fore operate  as  an  inducement  with  the  jury  to  give  large  da- 
mages, are,  the  plaintiff's  having  lived  happily  with  his  wife 
before  her  connection  with  the  defendant^,  the  unblemished 
character,  and  antecedent  virtuous  behaviour  of  the  wife,  a 

Provision  having  been  made  for  the  children  of  the  marriage 
y  settlement  or  otherwise,  and  other  similar  topics  which 
the  extraordinary  circumstances  of  the  individual  case  may 
furnish.  Proof  is  frequently  adduced  of  the  defendant  being 
a  man  of  fortune,  by  calling  his  banker,  or  producing  a  set- 
tlement, under  which  he  may  be  entitled  to  any  estate,  real 
or  personaL 

Circumstances  of  extenuation,  on  the  part  of  the  defendant, 
and  which  may  tend  to  the  mitigation  or  diminution  of  the 
damages  are,  the  plaintiiTs  ill  usage,  or  unkind  treatment  of 
his  wife;  evidence  of  his  intolerable  ill  temper,  of  his  having 
turned  his  wife  out  of  his  house',  and  refused  to  maintain 
her,  &c.  previously  to  the  adulterous  intercourse ;  gross  neg- 
ligence or  inattention  of  the  plaintiff  to  his  wife's  conduct, 
with  respect  to  the  defendant" ;  the  wanton  manners  of  the 
wife,  or  first  advances  made  by  her  to  the  defendant";  a.  prior 
elopement  of  the  wife* and  adulterous  intercourse  with  ano- 
ther person,  or  having  had  a  bastard  before  marriage®;  because 

. 

i  Hoare  v.  Allen,  3  Esp.  N.  P.  C.  276.      n  Per  Lord  EUenborough,  C.  J.  in  Gar- 
k  Bull.  N.  P.  27.  diner  ▼.  Jadit,  March  2,  1805,  Lon- 

1  Bull.  N.  P.  27.  don  Sittings, 

in  Per  Bull.  J.  in  Duberley  TvGunning,    o  Roberts  ▼.  Malston,  Hereford,  1745, 
4  T.  R.  657.  per  WiUes,  C.  J.  Gilb.  £vid.  US. 

Ed.  1761.  BuU.  N.  P.  296.  S.  C 
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by  bringing  the  action  the  husliand  puts  the  general  bebaf  tour 
of  the  wife  in  issue.  So  letters  written  by  the  wife  to  the  de- 
fendant before  his  connection  with  her,  soliciting  a  criminal 
intercourse!^,  &c.  may  be  given  in  evidence.  But  the  defend- 
ant will  not  be  permitted  to  prove  acts  of  misconduct  of  the 
wife  subsequent  to  the  commission  of  the  act  complained  of 
in  the  action^. 

Although  the  damages  recovered  are  under  forty  shil- 
lings, yet  the  plaintiff  shall  be  entitled  to  full  costs' ;  this 
action  not  bemg  within  the  statute  29  and  23  Car.  2. 
c9.(10). 

It  has  been  supposed,  that  in.  this  action  a  new  trial  can- 
not be  granted  for  excessive  damages*;  but  in  the  case  of 
Chambers  v.  Caulfield,  6  East,  256,  Lord  Ellenborough, 
C.  J.  delivering  the  opinion  of  the  court  said,  that  if  it  ap- 
peared to  them,  from  the  amount  of  the  damages  given,  as 
compared  with  the  facts  of  the  case  laid  before  the  jury, 
that  the  jury  must  have  acted  under  the  influence,  either  of 
undue  motives,  or  some  gross  error  or  misconception  on  the 
.sulyect,  the  court  would  think  it  their  duty  to  submit  the 
question  to  the  consideration  of  a  second  jury. 

p  Per  Lord  Kenyon,  C.  J.  Elsam  ▼.        r  Batchelor  ▼.  Bigg,  3  Will.  319.  2  Bl. 

,  Fawcett,  2  Eip.  N.  P.  C.  562.  R.  364.  8.  C. 

q  Per  Loid  Keayoa,  C.  J.  S.  C.  s  See  Wilford  ▼.  Berkeley,  1  Burr.  609. 

Duberley  ▼.  Gunning,  4  T.  R.  651. 


(10)  See  this  statute,  in  the  following  chapter. 


*   .  . 


(    26    ) 


C  HAP.  III. 


OF  ASSAULT  AND  BATTERY. 

•L  Qf  the  NtUttre  of  <m  AttauU  and  Battery,  and  m  mhat 
Cases  an  Action  for  Assault  arid  Battery  may  be 
maintained. 

I 

IL  Of  the  Declaration. 

III.  Of  the  Pleadings. 

IV.  Of  the  Verdict  and  Judgment. 
V.  Of  the  Casts. 


I.  Of  the  Nature  of  an  Assault  and  Battery,  and  in  what 
Cases  an  Action  for  an  Assault  and  Battery  may  be  nuUn^ 
tained. 

Am  assault  is  an  attempt,  vfith  force  or  violence,  to  do  a 
corporal  injury  to  another,  as  by  holding  up  a  fist  in  a  me- 
nacing manner* ;  striking  at  another  with  a  cane  or  stick, 
though  the  party  striking  misses  his  aim;  drawing  a  sword  or 
bayonet;  throwmg  a!  bottle  or  glass  with  intent  to  wound  or 
strike ;  presenting  a  gun  at  a  person  who  is  within  the  dis- 
tance  to  which  the  gun  will  carry ;  pointing  a  pitchfork  at 
a  person  who  is  within  reach^;  or  by  any  other  similar  act, 
accompanied  with  such  circumstances  as  denote  at  the  time 
an  intention  (1),  (coupled  with  a  present  ability)  of  using 

a  FlDch*s  Law,  B.  3.  c.  9. 1  Hawk.      b  Genner  y.  Sparks,  6Mod.l73,4.and 
P.  C.  c.  62.  s.  1.  Salk.  79. 


(!)  Whether  the  act  shall  amount  to  an  assault,  must  in  every 
case  be  collected  from  the  intention.  Trespass  for  assault:  Plea, 
son  assault  demetfM.  Replication,  de  injurid  sud  profrid.  The 
defendant  and  another  person  were  fighting,  and  the  plaintiff  came 
and  took  hold  of  the  defendant  by  the  collar,  in  order  to  separate 
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actual  yioleoce,  against  the  penon  of  another.  For  an  as- 
sault, which  ia  considered  as  an  inchoate  violence^  tb/e  law 
has  provided  a  remedy  by  an  action  of  trespass  vi  ei  armis, 
at  the  suit  of  the  iqjured  party,  for  the  recovery  of  damages^ 
commensurate  to  the  injury  sustained  (9). 

A  baitery^  which  always  includes  an  assaults  is  an  injury 
inflicted  on  the  p^i'son  by  l}eat]ng,  either  with  the  hand  or 
an  instrument.  The  form  of  action  prescribed  by  law,  in  the 
case  of  battery,  is  the  same  as  that  in  assault,  viz.  an  action 
of  trespass  vi  et  armis.  In  order  to  maintain  this  action,  it 
is  immaterial,  whether  the  act  of  the  defendant  be  wilful  or 
not  (3).  Hence  this  action  lies  against  a  soldier  who  hurts 
one  of  his  comrades  while  they  are  exercising,  unless  the 
defendant  can  shew  such  circumstances  as  will  make  it  ap*> 
pear  to  the  court,  that  the  injury  done  to  the  plaintiff  was 
inevitable'*,  and  that  the  defendant  was  not  chargeable  with 
any  negligence:  the  merely  pleading  that  the  defendant  com- 
mitted the  injury  ecuuaUter  et  per  infortunium  et  contra 
voluntatem  suam  is  not  sufficient,  for  no  man  shall  be  ex- 
cused of  a  trespass,  unless  it  may  be  judged  utterly  without 
his  fault. 

The  defendant  was  uncocking  a  gun®,  and  the  plaintiff 

c  Tennei  de  la  ley  Battery,  Com.  Dig.     d  Weaver  ▼.  Ward,  Hob.  134. 
Battery.  e  Underwood  v.  Hewion,  Str.  506. 


the  combatants,  whereupon  the  defendant  beat  the  plaintiff.  The 
plaiDtiff^s  counsel  offering  to  enter  into  this  evidence,  it  was  ob« 
jected  on  the  other  side,  that  the  plaintiff  ought  to  have  replied  this 
matter  specially;  but  Legge,  Baron,  over-ruled  the  objection,  ob« 
serving  that  the  evidence  was  not  offered  by  way  of  justification, 
but  for  the  purpose  of  shewing  that  there  was  not  an^  assault,  for  it 
was  the  awo  awnmo  which  constituted  an  assault,  which  was  matter 
to  be  left  to  a  jury.  Griffin  v.  Parsons,  Gloucester,  Lent  Assizes^i 
1754.  MSS. 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery, 
see  1st  Hawk.  P.  C.  ch.  62.  s.  1.  2.  1st  East's  P.  C.  ch.  8.  s.  1.  It 
must  be  observed,  that  the  party  injured  /nay  proceed  against  the 
defendant  by  action  and  indictment  for  the  same  assault,  and  the 
court,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff 
to  make  his  election,  to  pursue  either  the  one  or  the  other;  for  the 
fine  to  the  kin^,  upon  (he  criminal  prosecution,  and  the  damages  to 
the  party,  in  tne  civil  action,  are  perfectly  distinct  in  their  natures. 
—Jones  V.  Clay,  1  Bos.  and  Pul.  19L 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done 
make  any  difference.    Per  le  Blanc,  J.  3  East's  Rep,  602« 
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'standing  to  see  it,  it  went  off,  and  wounded  him.:   it 
holden,  that  the  plaintiff  might  maintain  trespass.  * 

This  action  lies  not  only  against  him  who  commits  the  in- 
jury, but  against  him  also,  at  whose  command  it  is  done^ : 
hence.if  A.  command  B.  to  beat  another  person,  and  B.  does 
it  accordingly,  A.  is  guilty  of  the  trespass  as  well  as  B.  Al- 
though the  plaintiff  declares  for  an  assault  and  battery,  yet 
he  may  recover  for  the  assault  only^. 

Although  a  plaintiff  has  been  indicted  for  a  felonious  tis- 
sault,  by  stabbing,  and  acqmHed^  the  party  injured  maj^, 
notwithstanding,  sue  him  for  damages  in  a  civil  action,  if 
there  has  not  been  any  collusion  in  procuring  the  acquittal^; 
and  tbasame  rule  holds  after  indictment  and  convietiovf. 
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This  is  a  transitory  action^,  and  consequently  the  venue 
may  be  laid  in  any  county',  except  where  it  is  otherwise 
directed  by  statute;  as,  where  the  action  is  brought  against 
justices  of  the  peace,  mayors,  or  bailiffs  of  cities,  or  towns- 
corporate,  head-boroughs,  port-reves,  constables,  tithing-men, 
churchwardens,  overseers  of  the  poor,  &c.  or  a^her  persons 
acting  in  their  aid  and  assistance,  or  by  their  command,  for 
any  thing  done  in  their  official  capacity ;  in  these  cases,  th$ 
venue,  bv  stat  9\  J.  1.  c  IS.  s.  5.  must  be  laid  in  the  county 
where  the  facts  were  committed ;  otherwise  the  jury,  who 
try  the  cause,  shall  find  the  defendant  not  guilty,  without  any 
regard  to  any  evidence  given  by  the  plaintiff  touching  the 
trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  salutary,  they  have,  by  a  late  statute,  (49  G.  3.  c.  85. 
8.  6.)  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of  siich 
employment,  have  power  to  commit  persons  to  safe  custody ; 
proviiJed  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 

f  1  Rol.  Abrid.  665.  (V.)  pi.  2.  i  Adm.perCur.S.  C 

g  Lib.  Ass.  Anno.  22.  fol.  99.  pi.  60.  k  Lilt.  sect.  485. 

Bro.  Trespass,  pi.  40.  1  Corbelt  v.  Barnes,  Cro.  Cue.  444. 
b  Crosby  v.  Lcog>  12  East  409. 
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ID  Westmister,  or  in  any  county  where  the  defendant  riiall 
reside. 

Actions  brought  against  any  persons  for  any  thing  done 
by  any  officer  of  the  customs^  or  excise^,  or  others  acting 
under  the  direction  of  commissioners  of  customs,  in  execu*- 
tion,  or  by  reason  of  their  office,  must  be  laid  and  tried  in 
the  couaty  where  the  facts  were  committed. 

The  day  is  not  material'',  neither  is  the  defendant  obliged 
to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
decbration.  Proof  of  the  trespass  at  any  time  before  the 
commencement  of  the  action  is  8u(Bcient. 

An  assault,  being  one  entire  individgal  act,  cannot  be 
committed  at  different  times,  and  consequently  ought  not  to 
be  stated  in  the  declaration  to  have  been  so  committed* 

In  trespass  and  assault,  it  was  alleged  in  the  declaration^, 
that  the  defendant  on  such  a  day^  and  on  divers  other  davs 
and  times  between  that  dav  and  the  day  of  exhibiting  the 
brll,  made  an  assault  on  the  plaintiff;  the  declaration  was 
bolden  bad  on  special  demurrer.  But  where  the  declaration 
stated  that  the  defendant  assaulted  the  plaintiff  on  dt* 
vers  days  and  times'!,  it  was  adjudged  good  on  special  de- 
murrer (4). 

The  dectoration  ought  to  allege  the  fact  to  have  been 
committed  ti  et  armis,  and  contra  pacem^  Doubts  seem  to 
have  been  entertained,  whether  the  omission  of  these  words 
was  matter  of  form  or  substance  at  the  common  law.  But 
now,  by  stat  16  and  17  Car.  2.  c.  8.*  s.  1.  the  omission  is 
aided  after  verdict;  and  by  stat  4  Ann.  c.  16.  s.  1.  it  is  en- 
Acted^  that  qo  exception  shall  be  taken  in  anyicourt  of  record 

m  6  Geo.  4.  c.  108.  s.  97.  oognStU^  MUhdl  ^.  Ncale,  Cowp. 

n  lb.  828. 

o  iitt.  Sect  4aft.    1  IiMt.^M3.  a.  q  Bufgegi  t.  IVedove,  %  Bot.  &  Pol. 

p  BngUih  T.  Puner,  6  £ast*s  &.  395.  le-  425. 


^4)  Fronr  the  report  of  this  case  of  Burgess  v.  Freelove,  it  ap- 
pears that  the  Court  of  Common  Pleas  did  not  consider  Michell  v. 
Neale,  Cowp.  828,  as  a  sound  authorit^r.  But  Lord  EUenborough^ 
C«  J.  in  English  v.  Purser,  took  a  distinction  between  the  words 
««made  an  assault,"  in  Michell  v.  Neale,  and  the  word  **  as- 
saulted," in  BureesB  ▼.  Freelove,  on  the  ground  that  the  latter  might 
mean  that  the  defendant  committed  so  many  different  assaults  on 
the  different  days,  admitting,  however,  that  the  distinction  was  very 
nice.  This  distinction  certainly  was  not  adverted  to  by  the  court 
in  Burgess  v.  Freelove. 
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of  the  omission  o(  viet  anm»  and  canira  pacein,  except  the 
same  shall  be  especially  shewn  for  cause  of  demurrer. 

The  declaration  ought  to  allege  the  commission  of  the 
fiict  positively,  and  not  by  way  of  recital,  e.  g.  for  thai  on 
such  a  day  the  defendant  made  an  assault  on  the  plaintiff, 
and  not  for  that,  whereas,  &c«  Formerly  it  was  usual,  in  the 
Court  of  King's  Bench,  to  arrest  or  reversed  judgments  for 
declaring  in  trespass  by  way  of  recital,  or»  as  it  was  then 
called,  the  pipings  being  m  Latin,  with  a  quod  eum0  But 
now  the  court  will  permit  the  plaintiff  to  amend  the  decla- 
ration  by  a  bill  filed  right,  the  time  of  filing  which  bill  the 
court  will  not  inquire  into*. 

In  Parker  v.  Tansweli,  &  R.  M.  14  G.  a  10  MS.  347» 
Serj.  Hill's  Coll.  in  Lincoln's  Inn  Libraiy ,  an  amendment  of 
this  kind  was  permitted  after  a  judgment  by  default,  the 
court  saying  that  they  hoped  the  objection  on  the  quod  cum 
would  now  be  at  rest 

In  proceedings  by  original,  where  the  writ  is  set  out  in  the 
declaration,  the  count  is  helped  as  to  this  defect,  and  made 
good  by  the  writ^ 

If  the  declaration  contains  only  one  count*,  the  plaintiff, 
after  proving  one  assault,  cannot  wave  that,  and  proceed  to 
give  evidence  of  another. 


III.  Of  the  Pleadings. 

Tub  general  issue  to  an  action  of  assault  and  battery  is 
not  guilty,  which  constitutes  a  proper  issue,  in  case  the  de- 
fendant has  not  committed  the  injury  complained  of. 

By  Stat  7  Jac.  1.  c.  5. "  In  any  action  upon  the  case,  tres- 

Gss,  battery,  or  false  imprisonment,  agarastany  J.  P.,  mayor, 
iliff,  constable,  &c.  for  any  thing  done  by  virtue  of  their 
offices,  and  against  all  others  acting  in  their  aid  or  assistance^ 
or  bv  their  command  concerning  their  offices,  they  may 
plead  the  gfoeral  issue,  and  give  the  special  matter  in  evi- 
dence." This  statute  was  made  perpetual  by  stat  21  Jac.  1. 
€•  12.  and  extended  to  churchvirardens,  overseers  of  the  poor, 
and  others  acting  in  their  aid  or  by  their  command.  See  si- 
milar provisions  as  to  officers  of  customs  and  excise,  6  Geo.  4i 
c.  108.  8.  97. 

r  Brigg  T.  Sheriff,  Gro.  Blic  507.  t  White  y.  Shaw,  %  WUs.  36S.  a^jiidg* 

9  Wilder  V.  Handy,  S^.  lUl.  Mar-         ed  on  i^evtal  demurrer, 
shall  V.  Rigyg,  str.  1162.  u  Stante  t.  Pricket,  1  Camp.  N.  P.  C. 

473. 
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JusHfieation  in  Dtfenee  of  Persoik'^lt  the  plaintiff  was 
the  aggressor,  and  the  injury  of  which  he  coinplains  was  oc<- 
casioned  by  his  own  assault  on  the  defendant,  so  that  the 
act  of  the  defendant  became  necessary  for  the  defence  of  his 
person,  the  action  cannot  be  maintained',  because  the  law 
will  permit  any  degree  of  violence  to  be  justified,  if  it  be  ne- 
cessary for  the  safety  of  the  person.  This  defence  or  justifi* 
cation,  which  is  the  most  usual  in  this  action,  and  which  is 
technically  termed  son  ussauU  demesne,  must  be  pleaded 
specially  {5y. 

In  like  manner  a  defendant  may  justify  an  assault  and  bat- 
tery in  the  defence  of  his  wif<^  (6),  child  (7),  or  servant*  (8). 
So  a  wife  may  justify  in  defence  of  her  husband^  a  child  of 
a  parent,  and  a  servant  in  defence  of  the  person  of  his  mas* 
ter^.  It  must  be  observed  that  where  a  servant  justifies  in 
defence  of  his  master,  it  ought  to  be  alleged  in  the  plea  that 
the  plaintiff  would  have  beat  the  master,  if  the  servant  had 
not  interposed.  In  trespass^,  assault,  and  batteiy,  against  A» 
and  B«,  A.  pleaded  son  ctssauU,  and  B.  pleaded  that  lie  was 
servant  to  A.,  and  that  the  plaintiff  having  assaulted  his  mas- 
ter in  his  presence,  he  in  defence  oi  his  master  struck  the 
plaintiff.  On  demurrer,  the  plea  was  holden  ill,  for  the  as* 
sault  on  the  master  might  be  over,  and  the  servant  cannot 
strike  by  way  of  revenge,  but  in  order  to  prevent  an  iiyury ; 
and  the  right  way  of  plying  is,  that  the  plaintiff  would  have 
beat  the  master  if  tne  servant  had  not  interposed  profit  ei 
bene  UcuU.    Judgment  for  the  plaintiff. 

JnsAfieoAon  in  Drfenee  of  Possession.'^'So  a  defendant 
may  justify  in  defence  of  his  possessk>n" :  as  if  A.  enter  the 
ctose  of  B.  unlawfully,  B.  having  first  requested  (6)  A.  to 

z  Cockcroft  ▼.  SmiUi,  Salk.  642.  o  2  RoL  Abr.  646.  (D.)  pL  3.  Adm.  ptr 

y  1  Inst.  282.  b.  283 .  a.  Cur.  in  Ld.  Raym.  62.  and  Salk.  407. 

s  SRca.Abr.  546.(D.}pl.l.Bio.TVet'  d  Barlbot  y.  Reynolds  and  another, 

paMfpUltd.  8tr.963. 

a  2  Rol.  Abr.  646.  (D.)  pi.  2.  e  2  Rol.  Abr.  648.  (O.)  j^l.  2. 
b  Leward  y .  Basely,  Ld.  Raym.  62.' 

«  

(5)  See  the  form,  Co.  Entr.  2d.  ed«  644.  a. 

(6)  Winch's  Ent.  ed.  1680,  p.  1121. 

(7)  ClerVs  Assistant,  p.  90,  91. 

(8)  In  Leeward  v.  Basily,  Salk.  407.  and  Ld.  Raymond,  62,  it 
was  said  hy  the  court,  that  a  master  could  not  justify  an  assault  in 
defence  of  his  servant,  because  the  master  might  have  an  action  per 
qnod  atwitium  amitU^  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(9)  Every  trnposiCto  nutmum  is  an  assault  and  batterv,  which  can- 
not be  .justified  upon  account  of  breaking  the  close  in  law  without  a 
previous  request.    Green  v.  Goddaid,  Sallu  641. 
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depart*  may,  on  his  refuBal,  justify  laying  his  hand  on  A. 
in  order  to  remove 'him^  It  must  tie  observed,  that  B. 
ought  not  to  begin  with  striking,  or  offering  violence  to 
A>.,  for  the  law,  in  the  first  instance,  merelv  allows  B«,  in 
defence  of  his  possession,  to  lay  his  hand  gently  on  A.  Hence 
a  charge  of  beating,  wounding,  and  knocking  the  party  down, 
cannot  be  justified  by  a  plea  of  molKier  mctnus  impdsui^. 
If  indeed  A.  should  forcibly  resist  the  endeavour  to  remove 
him,  it  will  then  be  lawful  to  oppose  force  to  force,  and  any 
degree  of  violence  which  may  be  necessary  in  self  defence! 
will  be  justifiable.  If  the  entry  of  the  close  be  forcible,  as 
by  breaking  down,  a  gate,  or  the  like,  a  previous  request  is 
unnecessary^ ;  for  acts  of  violence,  on  the  part  of  the  tres-^ 
passer,  may  be  instantly  opposed  by  such^ther  acts  of  vio- 
lence, on  the  part  of  the  owner,  as  may  be  necessary  for  the 
immediate  defence  of  his  possession. 

Trespass,  assault,  and  battery,  with  a  sticky :  the  defend- 
ant pleaded  as  to  the  assault  and  battery,  that  he  was  pos- 
sessed of  a  close,  and  that  the  plaintiff  with  force  and  arms, 
and  with  a  strong  hand  as  much  as  in  him  lay,  did  attempt 
and  endeavour  forcibly  to  break  into  and  enter  the  said  close 
of  the  defendant,  whereupon  the  defendant  resisted  and  op« 
posed  such  entrance,  and  defended  his  possession  as  it  was 
lawful  for  him  to  do,  and  that  if  any  injury  happened  to  the 
plaintiff,  it  was  in  defence  of  the  possession  of  the  close.  Re- 
plication, €le  injurid  sud  proprid  absque  tali  causd^  and  issue 
found  for  the  defendant.  A  motion  was  made  to  enter  up 
judgment  for  the  plaintiff,  notwithstanding  the  justification 
in  the  said  plea,  which  was  found  for  the  defendant,  on  the 
ground  that  the  plea  could  not  be  supported,  on  the  autho- 
rity of  Jones  V.  Tresilian,  1  Mod.  36.  where  Twisden,  J.  said, 
'*you  cannot  justify  ^he  beating  of  a  man  in  defence  of  your 
possession,  but  you  may  say  that  you  did  moUiter  mannui 
imponere,**  &c.  The  case  having  been  argued.  Lord  Kenyon, 
C.  J.  said,  that  the  plaintiff  could  not  succeed  in  his  applica- 
tion, unless  he  could  shew  that  the  words  molliterimanus 
imposuit  were  mere  technical  words ;  that  a  party  might  re* 
sist  and  oppose  force  by  force,  in  defence  of  his  possession, 
if  necessary ;  if  the  resistance  were  excessive,  the  plaintiff 
might  shew  that  in  a  new  assignment.  Lawrence,  J,  said, 
**  that  the  general  form  of  pleading  had  been  by  molUtermanus 
imposuit,  and  on  this  ground,  that  the  defendant  ought  not, 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 

f  See  the  form,  2  Lutw.  1436.  i  Green  t.  Goddard,  Balk.  651 . 

g  2  Inii;.  316.  k  Weaver  ▼.  Bttfib.    8  T.  R.  78. 

h  Gregory  and  Wife  ▼.  Hill,  8  T.  R.299. 
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the  law  allows  him:  either  in  defence  of  his  person  or  posses- 
sion to  lay  his  hand  on  the  plaintiiT,  and  then  he  may  say^  if 
any  further  mischief  ensued,  it  was  in  consequence  oi  the 
plaintiff's  own  act;  so  that  the  battery  follows  from  the  re- 
sistance. But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gently 
lay  his  hands  on  the  plaintiff  in  the  first  instance;  and  if  not, 
this  plea  may  stand  consistently  with  the  authorities/'  Rule 
discharged. 

In  framing  justifications  in  defence  of  possession,  it  is  not 
necessary  for  the  defendant  to  set  forth  the  particiilars  of  his 
title ;  it  is  sufficient  to  state  that  defendant  was  possessed,  &c« 
for  this  is  merely  an  inducement  and  conveyance  to  the  sub- 
stance of  the  plea* 

Trespass  of  assault,  battery,  and  wounding.  The  defend-* 
ant  pleaded  to  the  wounding,  not  guilty ^  and  to  the  assault 
and  battery,  that  he  was  possessed  of  an  house  in  such  a 
parish  for  years ;  that  the  plaintiff  entered  his  house,  and 
would  haye  thrust  him  out  of  postession  thereof,  wbere^ 
vpon  he  moUUer  tnanus  imposuit,  to  put  him  out,  and  the 
harm,  if  any  done,  was  in  defence  of  hi^  own  possession. 
On  demurrer,  it  was  contended,  that  the  defendant  ought  to 
bs^ve  set  forth  particularly,  who  made  the  lease,  when  it  was 
madci  and  for  how  many  vears ;  but  the  court  held  the  plea 
good;  for  the  statement  of  the  possession  for  years,  was  only 
ap  inducement  and  conveyance  to  the  justification,  the  sub- 
stapce  of  which  was,  that  he  offered  to  thrust  him  out'of 
the  possession  of  his  house,  and  that  the  title  or  interest  not 
commg  in  question,  it  was  hot  necessary  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  made  by  the  de« 
fendant. 

The  observations  which  have  been  made  in  respect  of  the 
defence  of  real  property,  apply  also  to  the  defence  of  personar 
property,  for  the  protection  of  which  the  law  will  not  permit 
violence  to  be  offered  in  the  first  instance;  and  although  it  be 
not  necessary  in  this  case  to  request  the  person  who  has  takei^ 
the  property  to  restore  it,  yet,  unless  siich  property  is  seized, 
or  attempted  to  be  seized, /orcifi/y,  the  owner  cannot  justify 
any  thing  more  than  gently  laying  bis  hands  on  the  trespasser 
in  order  to  recover  it. 

JuitiJicatioM  by  Officers  executing  JRroctfM.— In  like 
manner  a  sheriff's  officer  cannot  justify  any  act  more  than 
laying  his  band  on  another  for  the  purpose  of  executing  legal 

.  1  Skevill  T.  Avefy,  Cro.  Car.  13S« 
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process,  unless  acts  of  violence  become  necessary  by  a  resist- 
auce  on  the  part  of  the  person  apprehended,  or  an  endeavour 
to  rescue  himself*. 

A  battery  cannot  be  justified  by  shewing  an  arrest  merely", 
because  an  arrest  may  be  made  without  touching  the  person, 
as  if  a  bailiff  comes  into  a  room  where  the  defendant  is, 
and,  having  locked  the  door,  tells  him  that  he  is  arrested^ 
that  is  an  arrest;  for  the  defendant  is  in  the  custody  of  the 
officer. 

•  •  .      •  • 

It  has  been  doubted,  whether  a  defendant  can  iustify  a 
battery  by  stating  that  he  gently  laid  his  hands  on  the  plain- 
tiff in  order  to  arrest  him,  and  did  arrest  him.  But  this 
mode  of  pleading  was  adljudged  to  be  good,  in  Titley  v.  Fox- 
all,  Wiiles,  688.  And  in  Tottage  v.  Petty,  Ca.  Temp.  Hardw. 
and  MSS.  where  to  trespass  for  assault  and  battery,  the 
defendant  as  to  the  assault  and  battery  pleaded,  that  the 
plaintiff  entered  his  house  without  his  leave,  and  there  dis* 
turbed  him;  whereupon  the  defendant  requested  the  plaintiff 
to  quit  his  house,  and  because  the  plaintiff  would  not,  the 
defendant  genilif  laid  Ju$  hands  on  the  plaintiff  to  thrust  him 
out:  on  demurrer,  the  case  of  Williams  v.  Jones  was  cited  as 
an  authority  to  shew  that  this  plea  was  bad ;  but  Lord 
Hardwicke,  C«  J.  said,  <*It  was  not  determined  by  us  in 
Williams  v.  Jones,  that  a  battery  could  not  be  justified  by 
a  mottUer  numw  impomiif  but  that  it  could  not  be  justified 
by  merely  shewing  an  arrest."  The  court  were  clearly  of 
opinion  that  the  plea  was  good,  and  gave  judgment  for  the 
defendant  (10). 

m  Tnitoott  ▼.  Carpenter   and   Man,    n  Williaatt  v.  Joqm,  Ca.  Temp.  Haid« 
Lord  Raym.  229.  WilUanu  v.  Joneg,       298. 
Str.  1049.  and  Ca.  Temp.  Hard.  298. 
moiefttUy  reported. 

(10)  See  an  excellent  note  on  ibis  subject,  and  on  the  manner  of 
nleadine  justifications  of  this  kind  by  Serj.  Williams,  in  Green  ▼• 
jones,  1  Saund«  296.  **An  ofiBcer  cannot  justify  more  than  the 
assault,  by  virtue  of  the  arrest,  without  shewing  that,  the  plaintiff 
resisted  or  endeavoured  to  rescue  himself,  unlm  il  he  hy  way  of 
$lu>Utter  nuinus  tmpasuit^  and  tn  that  manner  he  may  justify  the  beat" 
ing  without  shewing  any  resistance  .or  attempt  to  rescue**^  Bull.  N, 
P»  19.  cites  Titley  v.  Foxalh  in  this  case,  however,  as  well  as  in 
the  case  of  a  plea  of  resistance,  or  an  attempt  to  rescue,  it  is  com- 
petent to  the  plaintiff  to  reply  an  unjustifiahle  or  subsequent  bat^ 
teigr*'  as  suggested  by  Kingsmil,  J.  in  a  case  in  21  H.  7.  **Que 
nuis  eel  matter  de  ces  mains  le  defeudaDt  batit  le  plaintiff.*'  See 
Mr.  Dumford's  note  on  this  subject  in  his  valuable  edition  of  Wil- 
les*s  Reports,  p.  17.  n.  (b). 
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Regularly,  when  the  defendant  justifies  under  a  writ,  war* 
rant,  precept,  or  any  other  authority,  he  must  set  it  forth  in 
his  plea*. 

Other  JustificiUions.'^The  law  looks  with  an  indulgent  eye 
on  such  acts  of  discipline  as  are  necessary  for  the  preserva-* 
tioti  of  social  order.  Hence  a  master  may  moderately  cor- 
rect his  servant,  a  parent  chastise  .his  child,  and  a  schools- 
master  bis  scholar^  In  like  manner  an  officer  may  justify 
the  moderate  and  reasonable  correction  of  those  who  are 
placed  under  his  command,  if  they  disobey  his  orders. 

The  defendant  may  justify  even  a  maihem%  if  done  by 
him  as  an  officer  in  the  army  for  disobeying  orders;  and  he 
may  give  in  evidence  the  sentence  of  the  council  at  war  upon 
a  petition  against  him  by  the  plaintiff;  and  if  by  the  sentence 
the  petition  is  dismissed,  it  will  be  conclusive  evidence  in 
favour  of  the  defendant 

The  several  preceding  instances  of  justifications  must,  as 
has  been  observed  with  respect  to  the  justification  of  son 
a$iauU  demesne,  be  pleaded  specially'.  In  framing  these 
pleas  care  must  be  taken  that  the  battery  be  admitted  and 
confessed ;  otherwise,  on  demurrer,  the  plaintiff  will  be  en- 
titled to  judgment;  for  it  is  a  rule  of  pleading  that  the 
party  justifying  must  shew  and  admit  the  fact  The  fact 
admitted  must  also  amount  in-law  to  a  battery  by  the  de^ 
/endami,  otherwise  it  will  not  be  tantamount  to  an  admis- 
sion,  and  the  plea  will  be  bad,  as  being  in  violation  of  the 
preceding  rule;  although  the  defendant  miffht  have  suc- 
ceeded, if  he  had  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position. 

Trespass,  assault,  and  battery.  The  defendant  pleaded 
that  he  was  riding  on  a  bors^  in  the  king's  highway',  and 
that  his  horse  being  frightened,  ran  away  with  him,  and 
that  the  plaintiff  was  desired  to  go  out  of  the  way,  and  did 
not,  and  the  horse  ran  upon  the  plaintiff  against  ttie  defend- 
ant's will.  On  demurrer,  the  plaintifi*  had  judgment,  be- 
cause the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amounted  to  a  battery  by  himself; 
for  if  the  horse  ran  away  against  the  will  of  the  rider,  it 
could  not  be  said,  with  any  colour  of  reason,  to  be  a  battery 


4>  1  last.  2S3  a.  Ifattbewt  y.  Caiy,  MS.  Gflb.  Br.  37.]S4.  1761.    BuU^ 

3  Mod.  137.  138.  Caith.  73.  S.  C  N^.  19.  S.  C. 

p  Raital*!  Entr.  GI3.  pi.  18.  Ed.  2nd.       r  1  lost. 282.  b. 

vg  Lane  and  Degberg,  H.  11  W.  3  per    s  Gibbous  y.  Pepper,  Salk«  €37.  and 

Treby,  C.  J.  London  Sittingi.    Salk.  Lord  Raym.  38. 
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HI  the  rider  (11);  it  wasadmitted,  however^  by  the  court,  that 
if  the  defendant  had  pleaded  not  guilty,  this  matter  might 
have  acquitted  him  upon  evidence* 

Qf  local  and  tramiiary  Justificati4ms.^^lf  the  cause  of  the 
justification  be  local* ;  as  if  a  constable  of  a  town  in  another 
county  arrests  the  body  of  a  man  that  breaks  the  peace,  the 
constable  may  in  his  justification  traverse  the  county  in 
which  the  declaration  is  laid :  but  he  must  not  only  traverse 
that  but  all  other  places,  saving  in  the  town  whertof  he  is 
constable".  So  if  the  declaration  charge  the  defendant 
with  an  assault  and  battery  in  London,  if  the  defendant 
justify  in  defence  of  his  possession  at  Waltham,  in  Essex, 
he  ought  to  traverse  every  other  place  except  Waltham% 
To  traverse  the  parish  and  not  the  county  will  be  bad  on  de- 
murrer^ 

If  the  matter  of  the  justification  be  transitory,  it  ought  to 
follow  the  place  laid  in  the  declaration*. 

An  action  was  brought  for  a  battery  at  D.*,  the  defendant 
justified  under  the  command  of  certain  bailiffs  executing 
legal  process  at  S.  in  the  same  county.  I'he  plea  was  holden 
tobebadi  for  as  the  bailiffs  have  authority  throughout  the 
whole  county,  the  cause  of  justification  was  not  local,  so  that 
the  defendant  ought  to  have  justified  in  the  .same  place  in 
which  the  plaintiff  bad  declared. 

A  battery  in  his  own  defence  is  notlocal^,  but  may  be  jus* 
tified  in  every  place;  consequently^  such  a  justification,  ac- 
cording to  the  preceding  rule,  must  follow  the  place  laid  in 
the  declanition. 

If  a  justification  be  at  the  same  time  and  place,  it  is  need- 
less to  aver,  that  it  is  the  same  trespass^. 

Where  the  defendsmt  pleads  a  local  justification',  the  plains 
tiff  may  vary  in  his  replication,  either  in  time  or  place,  from 
the  time  or  place  laid  in  the  declaration,  and  it  will  not  be  a 
departure. 

t  1  Inst.  282.  a.  b.  a  Bridgwater  ▼.  Bythway,  3  Lev.  1 13. 

a  Peacock  v.  Peacock,  Cro.  Eliz.  705.  b  Punet  y.  Hutchingi,  Cro.  Eliz.  842. 

X  Bridgwater  v.  Bythway,  3  Lev.  1 13.  e  KiDg  and  uz.  v.  Pbippaid,  CarUi.  28 1 . 

y  Johnson  v.  Burton,  Cro.  Eliz.  860.  d  Serie  v.  Darford,  Ld.  Rayin.  120.  and 

X  1  Intt.  282.  a.  b.  Ltttw.1435. 


(11)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  C,  A. 
is  the  trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and 
with  it  strikes  C,  A.  is  the  trespasser,  and  not  B.  Per  Cur,  Salk. 
£38.  and  Ld.  Rayin.  39. 
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To  an'  action  for  aii  ^sdult  and  battery,  the  defendant 
may  plead  not  guilty  within  four  years  next  after  tbe  cause 
ot  action* ;  but  if  he  mistakes  the  linritation  of  time,  and 
pleads,  not  sfuilty  within  six  years,  the  plea  will  be  bad  on 
demunei*.  From  a  modem  case  it  appears  that  this  demurrer 
must  be  special'. 

.  O/theReffSeatum.— The  usual  replication  to  the  preced- 
ing justifications,  where  they  consist  merely  of  matter  of  fact, 
triable  by  the  country,  as  son  attatdt  demetne,  is,  that  the 
defendant  committed  the  trespasses  of  bis  own  wrong,  and 
without  the  cause  alleged  by  him  in  bis  plea.  This  is  termed 
a  replication  de  ugurid  stidproptid  absque  taU  causd. 

..i^  *^.'*«5«"*int  P'«»*»  *«»  assfndt  demetwf,  and  the  plain, 
tiff  can  justify  it,  such  justification  ought  to  be  pleaded  spe- 
<Jially;  for  it  cannot  be  given  in  evidence  under  the  general 
implication  of  de  injurid  tud propria. 

^On  the  general  replication  of  de  itgurid  eudproprid  to  son 
auaua  dement  the  plaintiff  cannot  give  in  evidence  a  bat- 
tenr  at  a  day  and  place  different  from  that  laid  in  the  decla. 
ration,  *'vm^ 

fon^Jf^r  '^  there  were  two  assaults,  one  of  which  the  de- 
fendant  can  justify,  and  the  other  not",  the  plaintiff  must  new 
assign  the  assault  for  which  he  brought  his  action  (IS),  otber^ 
Stton     '^**^"'**"*  *'"  ^  «»'•*»«»  to  a  verdict  on  his  juS 

Where  the  plaintiff  declares  of  a  single  act  of  assault  and 
»^"*7'  •  to  *'"ch  'he  defendant  pleads  «w  a„aaU  dmeme 
the  plaintiff  cannot  reply  de  in^  ^  propr^,t^^ 

1  I'^wikt  T.  Morris,  10  Eait,  81  n. 


«»?kJ  J  J^J"^  **"  *''**  batteries  on  one  day,  and  the  one  were 
oa  the  Pfewuff-s  own  awault,  and  the  other  Mt.Tthe  dXZ^ 
wfll  justify  one  A  «m  a,mdt  dememe,  the  plaintiff  mv  make  a  Z! 

BM«Ll.h,^.i.     ^F"*^  however,  in  these  cases,  isonl^ 


38  ASSAULT  AND  BATTERY. 

m 

new  assign  that  the  defendant  beat  tbe  plaintiff  in  a  more 
violent  manner  than  was  necessary  for  the  defence  of  himself  ^ 
because  such  replication  and  new  assignment  constitute  in 
effect  a  double  replication,  which  is  not  allowed  by  the  rules 
of  pleading. 


IV.  Qf  the  Verdict  and  Judgment* 

'  Damagss  may  be  given  in  this  action  not  merely  for  the 
corporal  injury,  which  in  many  cases  may  be  veiy  small,  but 
also  for  the  degrading  insult  with  which  it  is  accompanied. 

Against  joint  trespassers  there  can  be  but  one  satisfac- 
tion**, and,  therefore,  if  they  are  sued  in  one  action,  although 
they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess  da- 
mages for  all;  and  if  all  the  issues  are  found  for  the  plaintiff, 
the  jurors  ought  not  to  sever  the  damages,  for,  if  the^  do, 
the  verdict  will  be  vicious (13).  And  if,  in  such  case,  judg- 
ment be  entered  for  the  separate  damages,  such  judgmeut 
will  be  erroneous".  But,  before  judgment,  the  de^l  of  the 
.verdict  may  be  cured,  by  the  entiy  of  a  nolle  prosequi  against 
all  the  defendants,  except  one,  and  taking  judgment  against 
that  one  only^ 

So  if  joint  defendants  suffer  judgment  by  default,  and  the 
plaintiff  execute  separate  writs  of  inquiry  against  them,  where- 
upon several  damages  are  given,  it  is  irregular;  and  if  final 
judgment  be  enter^  for  those  damages,  such  judgment  will 
be  erroneous^  But,  before  final  judgment,  the  court  will 
permit  the  plaintiff,  in  order  to  cure  the  error,  to  set  aside  his 
own  proceedings,  upon  payment  of  costs,  and  to  issue  a  new 
writ  of  inquiry. 

in  Hob.  66.  Heydon*t  cftse,  5th  Refol.    o  Rodney  v.  Strode^  Ctrth.  IS. 

1 1  Rep.  7.  p  Mitchell  t.  Milbank,  6  T.  R.  199. 

H  Crane  ▼.  Hummentone,  Cro.  Jac. 

113.  HiU  V.  Goodchild,  5  Burr.  2791. 


(13)  On  the  trial  of  an  action  against  two  defendants  A.  and  B. 
it  was  proved  that  the  assault  by  A.  was  more  violent  than  that  by 
B.  Lord  Ellenborougb,  C.  J.  told  tde  jury  that  the  damages  could 
not  be  severed,  so  as  to  give  more  damages  against  A.  than  against 
B.  but  that  they  might  give  their  yenlict  against  both,  to  the 
amount  which  they  thought  Che  most  culpable  ought  to  pay.  Brown 
y.  Allen  and  Oliver,  4  Esp.  N.  P.  C.  158.  See  Lowfield  v.  Ban« 
croft,  Str.  &10. 
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V.  O/the  Costs. 

By  Stat.  92  and  S3  Car.  2.  c.  D.  (14)  **  In  all  actions  of  as^ 
sault  and  battery,  wherein  ike  judge  at  the  trial  qf  the 
cause  shall  not  certify  under  his  hand  upon  the  back  of  the 
*^  record,  that  an  assault  and  battery  was  sufficiently  proved 
"  by  the  plaintiff  against  the  defendant,  the  plaintiff,  m  case 
the  jury  sliali  find  the  damages  to  be  under  the  value  of 
forty  shillings,  shall  not  recover  more  costs  than  the  da- 
^  mages  so  found  shall  amount  unto.** 

It  is  not  necessary  that  the  certificate  should  be  granted 
at  the  trial;  if  it  be  granted  within  a. reasonable  time  after, 
it  is  sufficient,  for  the  words  of  the  statute  cannot  be  ex- 
pounded literally.  Hence  where  the  certificate  was  granted 
four  days  after  the  trial,  but  before  the  judge  had  left  the  assize 
town,  it  was  bolden"  sufficient 

Upon  this  statute,  which  does  not  extend  to  writs  of  in- 
uiry^,  it  must  be  observed,  that  a  certificate  of  an  assault 
only  is  not  sufficient  to  entitle  the  plaintiff  to  full  costs',  and, 
consequently,  although  an  admission  on  the  record  of  a  bat- 
tery* hy  a  justification  of  it,  will  supersede  the  necessity  of 
a  certificated,  yet  a  similar  admission  of  an  assault  only 
will  not^  I 

Trespass:  the  declaration  stated  that  defendant,  with  force 
and  arms  made  an  assault  on  plaintiff,  and  beat,  bruised, 
wounded,  and  ill  treated  him.  Defendant  pleaded  the  general 
issue,  aM  two  special  pleas,  omitting  the  beating,  bruising, 
and  wounding,  as  stated  in  the  declaration,  and  justifying  the 
assaulting  and  ill-treating  only.  These  pleas,  in  substance, 
stated  that  J.  S.  being  possessed  of  a  house,  in  which  a  boy 
was  making  a  noise,  the  defendant,  as  his  servant,  gently  laid 
his  hands  upon  the  boy  to  remove  him,  when  plaintiB*  unlaw- 
fully interfered  to  assist  the  boy,  whereupon  the  defendant 
gently  laid  his  hand  on  defendant  to  prevent  him  from  inter- 

q  Sheldon  y.  Lodgatc,  Bull.  N.  P.  339.    t  Bfloe  y.  Creed,  3  T.  R.391.   BreniMB 
t  SmiUi  y.  Neeiaia,  2  Ley.  102.  ▼.  Redmond,  1  Tkonton**  R.  IS. 

I  Smith  y.  Edge,  6  T.  R.  5S3.  u  J<4inion  y.  Stanton,  2  B.  &  C.  621. 


(14)  Eitended  to  courts  of  Great  Sessions  for  Wales  and  Chester, 
Court  of  Common  Pleas  for  county  palatine  of  Lancaster,  and  Couit 
of  Pleas  for  county  palatine  of  Durhamj  by  8Ut«  1 1  and  1 2  W.  3.  c.  9. 
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fering,  concluding  with  a  traverse  of  the  assault  elsewhefei 
than  in  the  house.  Keplication»  cfe  imurid  md  propridf 
and  issue  thereon.  Verdict  for  plaintiffi  damages  Is.  Held, 
that  the  special  pleas  admitted  a  battery,  and  that  plaintiff 
was  entitled  to  his  full  costs«  although  the  judge  had  not  cer- 
tified*. 

But  if  the  defendant  justify,  and  thereupon  the  plaintiff 
tnake  a  new  assignment,  to  which  the  defendant  pleads  the 
general  issii^,  the  plaintiff  will  have  no  more  costs^  thati  da- 
mages without  a  certificate.  It  should  seem  that  there  was 
not,  in  this  case,  any  issue  on  the  justification. 

An  injury  to  a  personal  chattel,  although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the  sta- 
tute*; but  this  rule  holds  only  where  such  injury  is  a  sub- 
stantive and  independent  iryury,  and  stated  in  a  distinct  and 
independent  coUntj  for  where  in  trespass  for  an  assault  and 
battery*  and  tearing  plaintifTs  clothes,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  battery,  and  gave  less 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff' 
wias  not  entitled  to  any  more  costs  than  damages.  So  wiiere 
in  an  action  of  assault,  and  for  tearing  the  plaintiff's  clothes, 
the  plaintiff  recovered  less  than  forty  shillings^,  although  the 
declaration  charged  the  tearing  the  clothes  as  a  substantive 
fact,  yet  the  tearing  being  stated  in  the  same  count  with  the 
assault  and  batteryS  and  alleged  to  have  been  done  at  the 
same  time  and  place,  it  was  holden  that  the  plaintiff  was  not 
entitled  to  any  more  costs  than  damages;  for  the  court  will 
construe  the  declaration  so  as  to  accomplish  the  object  of  the 
istatute,  and,  after  a  general  verdict,  it  will  be  intended  that 
the  tearing  was  found  to  be  part  of  the  same  act,  and  a  con-* 
sequence  of  the  battery.  ^ 

By  Stat.  8  and  9  W.S.  c.  11.  s.  1.  "Where  several  persons 
are  made  defendants  to  any  action  or  plaint  of  trespass  (15),- 
assault,  or  false  imprisonment,  and  any  one  or  more  of  them 


X  Johnson  t.  Nortbwood,    1    Moore,       ton  v.  Ashdead,  BuU.  N.  P.  329.  and 

(C.  P.)420.  Saytr'a  Rep.  91. 

y  Richards  v.  tamer,  Bull.  N.  P.  330.  b  Meais  v.  Greenaway,  I  H.  Bl.  291. 

5tii  edition.  c  Lockwood  v.  Stannard,  5  T.  R.  483. 
X  Milboume  V.  Reade,  3  WiU.  322.  S.P. 

a  Cotterill  v.  Tolly,  1  T.  R.  655.  Ham- 


(15)  i.  e,  trespass  m  et  armis;  for  it  has  been  holden,  that  this 
staUite  do)»  not  extend  to  actions  of  trespass  on  the  lease,  as  for  a 
nuisance.  Tipping  v.  Coot  and  Nutt,  H.  8  G.  2.  B.  R.  MSS.  S.  C* 
cited  in  Bullet's  N.  P.  331.  by  the  name  of  Oibboa  v.  Cook. 


tt 
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^^  shall  be  upon  the  trial  thereof  acquitted  by  verdict,  everjr 
"  person  so  acquitted  shall  have  his  costs  in  like  mannef  as  if 
"  a  verdict  had  been  given  against  the  plaintiff  and  acquittetl 
*'  all  the  defendants,  unless  the  judge,  before  ivhom  such  v 
cause  shall  be  tried,  shall,  hnfMdkUefy  after  t/te  trial 
thereof  in  open  courts  certify  upon  the  record  under  his 
**  hand,  that  tnere  was  a  reasonable  cause  for  making  siich 
**  person  a  defendant  to  such  action'/' 

In  assault  and  battery  against  several  defendants,  one  let 
judgment  go  by  default,  and  the  others  pleaded  not  guilty% 

On  the  trial,  the  jury  gave  damages  against  him  who  had 
suffered  judgment  by  default,  and  found  the  other  defendants 
Dot  guilty.  Wilmot,  J.  being  desired  to  certify  that  there 
was  a  reasonable  Cause  to  make  the  others  defendants,  said, 
lie  thought  the  stat.  8  and  9  W.  3.  c  11.  s.  1.  did  not  extend 
to  this  case,  but  only  to  cases  where  some  of  the  defendieints 
are  convicted  by  Verdict,  and  others  acquitted.  In  this  case 
it  is  as  if  they  had  severed  in  pleading,  and  as  if  the  action 
was  against  the  others  only ;  and  on  these  glt)Und8  he  refu^ 
to  certify. 

By  Stat.  8  and  9  W.  3.  c.  11.  s.  4.  **  In  all  actions  of  tres- 
^'  pass,  commenced  or  prosecuted  in  any  of  his  Majesty's 
*'  courts  of  record  at  Westniinster,  wherein  at  the  trial  of  the 
^*  cause  it  shall  appear,  and  be  certified  by  the  judge  under 
*'  his  hand,  upon  the  back  of  the  record,  that  the  trespass 
*'  upon  which  any  defendant  shall  be  found  guilty  was  wilful 
*'  and  malicious,  the  plaintiff  shall  recover  not  only  his  dft» 
**  mages  but  full  costs." 

0/  the  Certificate  under  the  43  Etiz.  to  deprive  theptam^ 
tiff  of  costs. — The  preceding  statutes  enable  plaintim,  by 
means  of  the  judge's  certificate,  to  recover  full  costs;  it  re- 
mains  only  to  mention  the  43d  Eliz.  c.  6.  s.  9«  which  em- 
powers judges  in  all  personal  actions,  not  therein  excepted, 
to  deprive  plaintiffs,  by  means  of  a  certificate,  which  may 
be  granted  under  certain  circumstances^  of  the  benefit  of  fuU 
costs. 

The  provisions  of  this  statute  are  as  follows':  **  If  upon  any 
action  personal,  brought  in  any  of  the  king's  courts  at  West- 
minster,  not  being  for  any  title  or  interest  of  lands  (16),  nor 


d  See  Faroeftuz  y.  Fotherby  and  ano-    e  CoUnf  t.  HaniiOD  and  otheia,  Wor- 
ther,  4  Campb.  137.  cester  Lent  Am.  1 757,  MSS. 

f  43  Eliz.  c.  6.  a.  2. 


>«»iBi«i 


(16)  An  action  on  the  case,  for  ^  disturbance  of  or  injury  to  the 
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*f  cooceniiiig  the  freehold  or  inheritance  of  any  lands,  nor  of 
^  any  battery,  it  shall  appear  to  the  judges  for  the  same 
''  court,  and  so  signified  or  set  down  by  the  justices  before 


whom  the  same  shall  be  tried,  that  the  debt  or  damages  to 
**  be  recovered  therein  shall  not  amount  to  the  sum  of  forty 
**  shillings  or  above,  the  judges  before  whom  any  such  action 
**  shall  he  pursued  shall  not  award  for  costs  to  the  plaintiff 
**  any  greater  costs  than  the  amount  of  the  debt  or  oamages 
^*  recovered,  but  less  at  their  discretion.'* 

In  trespass  for  an  assault  and  taking  a  rope,  the  jury  gave 
ei|[hteen-pence  damages*.  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  certihed  according  to  st.  43  Eliz.  c  6.  in  or- 
der  to  deprive  plaintiff  of  costs.  The  plaintiff,  however, 
moved  (as  it  was  a  new  case,)  for  costs  ae  incremento,  pre- 
tending that  here  was  an  cuporiavit,  which,  on  the  9^  and 
23  Car.  2.  c.  9*  had  been  always  holden  to  carry  costs.  But 
the  court  in  this  case  refused  to  give  costs,  for  tjie  st.  43 
Eliz.  takes  all  in  but  a  few  excepted  cases,  of  which  this 
is  not  one.  **  And  though  it  has  not  been  usual  to  grant  a 
'*  certificate  on  this  act,  yet  we  have  often  known  it  threats 
"  ened(l7)." 

g  Walker  t.  Robimon,  Str.  1232.  aad  1  Wik.  93. 


plaintiff's  right  of  common,  is  not  necessarily  an  action  for  any  title, 
or  interest  of  Isnd^  ;  it  may  be  brought  in  order  to  assert  sacn  title, 
sx  a  Tight  to  8i)ch  interqet;  or.  it  maybe  brought  against  a  mere 
wron^-ooier,  when  the  plaintiff's  title  to  common  is  not  disputed ;  or 
agaipst  aikiother  commoner,  where  there  is  no  question  on  the  right 
T>t  either  party:  in  the  two  last  cases  it  is  within  the  statute,  and  tne 
jqdge  may  certify.    Edmonson  v.  Edmonson,  8  East,  294. 

"^  tI7)  In  White  V.  Smith,  Willes^  C.  J.  in  an  action  for  taking  sand 
oil  Hounslow  Heath,  certifi^  under  this  statute.  A  similar  certificate 
vras  granted  in  Bartlet  v.  Robbins,  C.  B.  E.  5  Geo.  3.  in  an  action  of 
assumpsit,  ahdr  by  Kenyon,  C.  J.  in  Dand  v.  Sexton,  3  T.  R.  37.  in 
an  action  of  trespass  vi  etarmis  for  beating  a  dog,  although  it  was  urged 
that  the  statute  applied  to  those  actions  only  which  could  be  brought 
jn  the  county  court,  and  that  consequently  it  did  not  extend  to  an 
action  vi  ei  arms.  The  Court  of  King's  Bench  concurred  in  opi« 
nion  with  Kenyon,  C.  J.  as  to  the  propriety  of  granting  this  certi^v 
ficate^  on  the  authority  of  the  preceding  cases.  In  Emmet  v.  Lyne, 
1  N.  R.  255»  Sir  J.  Mansfield,  €•  J.  certified  under  this  statute, 
in  an  action  for  false  imprisonment ;  the  court  were  of  opinion, 
that  the  certificate  was  rightly  granted,  because  an  imprisonment 
did  not  necessarily  include  a  battery.  In  Edmonson  v.  Edmonson, 
Stitton,  baron,  certified  in  ^n  action  on  the  case,  for  an  injury  done 
(o  the  plaintiff's  right  of  common  by  digging  ttirves  there ;  and  the 
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It  has  been  holden^,  that  a  certificate  upon  this  statute 
may  be  granted  after  the  trial  oF  the  cause,  the  time  for 
granting  it  not  having  been  fixed  by  the  statute. 

h  Holland  T.  Gorey  Sayer  on  CostSy  19. 


Court  of  King^s  Bench  held,  that  the  certificate  was  proper.  See 
8  East»  294.  and  ante,  n.'  16.  In  an  action  on  the  stat.  34  Geo.  3. 
c  23.  for  copying  and  selling  a  pattern  of  a  calico  print,  of  which 
the  plaintiff  was  proprietor ;  the  stat.  eipressly  ^ve  the  pbiidiff 
such  damages  as  a  lury  would  assess,  together  with  coits-  of  suit, 
yet  it  was  held  that  the  jud^*s  power  to  certify,  under  the  43  Edw. 
was  not  taken  away.  Williams  v.  Miller,  1  Taunt.  4001  And  the 
same  doctrine  was  laid  down  where  the  stat  gave  /uU  costs ;  as^  m 
an  action  on  stat.  11  Geo.  2.  c.  19.  s.  19.  Irwine  v.  Reddish^  5  B. 
and  A.  796. 


(    «4    ) 
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CHAP.  IV. 


OF  THE  ACTION  OF  ASSUMPSIT. 

l^  Of  the  Action  .  of  Astumpsit^  and  qf  the  Agreement 
/or  the  Nonperformance  qf  which  this  Action  snay 
be  makUained. 
IL  Of  the  general  IndeJntatus  Assumpsit 

■ 

IIL  (J^  the  Declaration. 

IV.  Of  the  Pleadings  : 

1.  Of  the  General  Issue^  and  what  may  be  given  in 

Evidence  under  it. 
%  Accord  and  Satisfaction. 
3.  Irfaney. 
4U  Payment 
5.  Release* 
&  Statutes, 

K  Of Limiitttian.  2.  Cf Setoff. 

7.  Tender. 

V.  Damages. 


I.  Of  the  Action  of  Assumpsit,  and  of  the  Agreement  for 
the  Non-performance  rf  which  this  Action  may  be  makf 
tained. 

1  HE  action  of  assumpsit  is  an  action  of  trespass  on  the 
case,  whereby  a  compensationi  in  damages,  may  be  recovered 
for  an  injury  sustained  by  the  non-performance  of  a  parol 
agreement. 

Agreements  are  distinguished^  into  agreements  by  spe- 
cialty and  agreements  by  parol.  The  law  of  England  does 
not  recognize  any  other  distinction.      If  agreements  are 
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merely  written,  and  not  specialties^  tbey  are*  parol  agree* 
ments*..    . 

The  action  of  assumpsit  is  confined  to  agreements  by  pa- 
iol»  the  action  of  covenant^  or  debt  being  ibe  proper  remedy 
(or  the  non*performance  of  agreements  by  specialty. 

The  essential  parts  of  every  parol  agreement  are,  the  pro* 
mise  or  undertaking  of  one  party,  and  the  consideration  on 
which  such  promise  or  undertaiking  is  founded,  proceeding 
from  the  other  party.  Sometimes  the  promise  is  expressed 
by  the  party,  and  sometimes  it  is  raised  by  implication  of  law* 
In  the  former  case  it  is  termed  an  express,  in  the  latter,  an 
implied  oromise.  In  parol  i^reements,  the  law  will  not  im- 
ply a  consideration ;  consequently,  in  actions  of  assumpsit,  a 
consideration  must  be  stated  and  proved  (1). 

Of  the  CofMtd^alJan,— Every  promise,  for  the  non-per- 
formance of  which  an  action  of  assumpsit  may  be  maintained^ 
niust  be  founded  on  a  sufficient  consideration  (2),  that  js, 
a  consideration,  either  of  benefit  to  the  dderidant^,  or  of  be- 
nefit to  a  stranger'^  or  of  damage,  or  of  lo8S«,  sustained  by 


a  Per  Skinotr,  C.  B.  deUverio;'  the 
'   optnioB  of  the  judges  in  Rann  t. 

Unghei,  O.  P.  14  Uij,  1776,  7  T.E. 

351.  a. 
b  Bennut  t.  Goyldlqr,  Cra  Jac.  505. 
c  Fer  BuUer,  J.  in  Nerot  t.  Wallaoe^  3 


T.  R.S4.  and  Cooke  T.Ozley,  3  T.  R« 

ess. 

d  Per  Qawdyand  Fenner,  Jt.  in  Grten- 
leef  ▼.  Barker,  Cio.  EUz.  194. 

e  Per  Ellenboimigb,  C.  J.  in  finnn  ▼. 
Guj,  4  £aBt*i  R.  194. 


(1)  Bills  of  exchange  and  promissory  notes  form  an  exception  to 
this  rule* 

(2)  It  is  worthy  of  obsenration  that  Sir  William  Blackstone,  in 
that  part  of  the  third  Tolume  of  his  Commentaries,  wherein  h^ 
treats  of  the  action  of  assumpsit,  has  not  either  named,  described,  or 
even  alladed  to  the  ooasideration  requisite  to  support  an  assamp« 
sit;  and,  what  is  more  remarkable,  the  example  put  by  him  in  or- 
der to  illustrate  the  nature  of  the  action  is,  in  the  terms  in  which  it 
is  there  staisd,  a  case  of  nudum  pactesn:  *<  If  a  builder  promises, 
undertakes,  or  assumes  to  Caius,  that  he  will  build  and  cover  his 
house  within  a  time  limited,  andfaUt  to  doii^  Caius  has  an  aolion 
on  the  case  against  the  builder  ior  this  breach  of  his  express  pro* 
mise,  tindertakine,  or  assumpsit."  See  I  Roll.  Abr.  9.  1.  41* 
Boot  and  Stud.  Dial.  2.  ch.  24.  and  Elsee  v.  Gatward,  5  T.  R. 
143.  that  an  action  will  not  lie  for  a  mere  nonfeasance,  unless  the 
promise  is  founded  on  a  consideration.  This  remark  ought  not, 
neither  was  it  intended,  to  derogate  from  the  merit  of  a  justly  cele* 
brated  writer,  who  for  comprehensive  design,  luminous  arrangement, 
jmd  elegance  of  diction»  »  unri?aUed«     It  b  possible,  uat  the 
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tbe  plaintiff,  n/  the  request  of  the  defendant ;  tind  herein  the 
law  of  England  adopts  and  recognizes  the  rule  of  tbe  civil 
law,  ex  nuchpacto  non  oritur  aetio^*. 

Any  act  of  the  plaintiff,  from  which  the  defendant  derives 
a  benefit  .or  advantage,  or  any  labour,  detriment',  or  incon- 
venience  sust^ned  by  the  plaintiff,  however  small  '^  the  bene- 
fit or  inconvenience  may  be,  is  a  sufficient  consideration,  if 
such  act  is  performed,  or  such  inconvenience  suffered  by  the 
plaintiff,  with  tbe  consent  ^  either  express  or  implied,  of  the 
defendant,  or  in  the  language  of  pleading,  **  at  the  special 
instance  and  request  of  the  defendant**  It  is,  however, 
dearly  established,  that  the  conaideration  must  be  of  some 
valuey  in  coptemplation  of  law  (3) ;  for  where  A»  in  consi- 
deratibn  that  B.  would  make  an  estate  at  will  to  him,  as  bis 
counsel  should  devise,  promised,  &c.  it  was  holden  a  void 
promise,  for  want  of  a  sufficient  consideration,  because  B» 
might  immediately  determine  his  will^ 

So  where  the  testator  had  committed  to  tbe  care  of  the 
defendanjt  his  children',  and  tbe  disposition  of  his  goods^ 
during  their  minority, /<>r  their  education,  and  thereupon 
the  defendant  promised  the  testator  to  procure  the  assurance 
of  certain  lanes  to  one  of  the  testator^  children,  the  consi* 
deratiQn  was  holden  insufficient;  for  tbe^law  would  not  In- 
tend that  the  defendant  had  made  any  private  gain  to  him* 

f  17  E.  4. 4  b. Tlowd.  306.  a.  308.  b.  i  Stokes  v.  Lewii,  1  T.  R.  21.  Child  t. 

;  WiUiamion  v.  Clements,  1  Taunf.  Morley,  8  T.  R.  610. 

623.  k  1  Roll.  Abf .  23.  pi.  20. 

h  SturlTn  t.  Albany,  Cro.  Eliz.  67.  1  Smith  y.  Smith,  3  Leon.  88. 

March  v.  Culpepper,  Cro.  Car.  70. 
'   See  4  Tannt.  611,  and  post.'  p.  48. 

learned  coinmentator  might  have  selected  bis  example  from  Bro, 
Abr«  tit«  Action  sur  le  Case,  72,  without  adverting  to  the  omission 
of  the  consideration*  See  the  remarks  of  Mr.  Coleridge  in  his  late 
excellent  edition  of  the  Commentaries. 

<3)  The  case  of  Wheatley  v.  Law,  Cro.  Jac  667.  (recognised  hj 
Hoit»  C.  1.  in  Coggs  T.  Bernard,  Lord^  Raym.  920.)  in  which  it 
was  adjudged,  that  the  acceptance  of  a  sum  of  money  by  the  de* 
fendant  from  the  plaintiff,  for  tbepurpose  of  paying  it  over  to  a  cre- 
ditor of  the  plaintiff,  was  a  sufficient  consideration  to  support  a 
pnomiseby.the  defendant  to  perform  the  trust,  may  appear  an  ex- 
ception to  this  rule.  The  exoepitioB,  however,  is  only  apparent : 
for,  from  tbe  report  of  the  same  case,  in  Palm.  281.  under  tne  name 
pf  Los*s  case,  it  is  evident,  that  the  Chief  Justice  considered  tbe 
detention  of  tbe  money  as  a  damage  to  the  plaintiff.  Whether  the 
fif^lication  of  the  rule, was  just  in  that  case,  is  another  question, 
it  IS  dear,  however,  that  the  rule  itself  was  recognised  by  the  court. 
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self,  but  that  he  bad  ditposed  of  the  goods  fi>r  the  benefit  of 
the  children,  according  to  the  trust  reposed  in  hitn. 

The  mere  performance  of  an  act,  which  the  party  was  by 
law  bound  to  perform,  is  not  a  sufficient  consideration. 
Hence  a  promise  made  by  the  master,  when  a  ship  was  in 
distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducemetit 
to  extraordinary  exertion  on  his  part,  has  been  holden  to'  be 
void ;  because  a  seaman  is  bound  to*exert  himself  to  the  ut- 
most in  the  service  of  the  ship*. 

So  where,  in  the  course  of  a  voyage,  some  of  the  seamen 
deserted,  and  the  captain,  not  being  able  to  find  others  to 
supply  their  place,  promised  to  divide  the  wages^  which 
would  have  become  due  to  them,  among  the  remamder  of 
the  crew,  it  was  holden*,  that  this  promise  was  void  for 
want  of  a  consideration ;  for  the  desertion  of  a  part  of  the 
crew  was  to  be  considered  as  in  emei^ncy  of  the  voyage  as 
qfiuch  as  their  death,  and  the  remainder  of  the  crew  were 
bound,  by  the  terms  of  their  original  contract,  to  exert  them- 
selves to  the  utmost  to  bring  the  ship  in  safety  to  her  des- 
tined port. 

Natural  affection,  although  sufficient  to  raise  an  use,  is  not 
a  sufficient  consideration,  whereupon  an  assumpsit  may  be 
founded''  (4). 

Where  A.  is  indebted  to  B.  in  one  sum,  and  B.  is  indebted 
to  C.  in  a  1^  sum,  if  B.  promises  A.  to  discharge  him  of 
so  much  of  his  debt,  as  amounts  to  B/s  debt  to  C,  this  will 
be  a  good  consideration  for  a  promise  by  A*  to  pay  C.  the 

debt  due  to  him  from  B^ 

* 

m  Harris  t.  Watson,  Peake,  N.  P.  C.  o  Agreed  by  Uie  court,  in  Bret  y.  J.  8. 

7S.  Lord  Kenyon,  C^.  and  wife,  Cro«  EHz.  755. 

n  Stilk  T.  Myrick,  n  Campb.  N.  P.  C.  p  Gooldsborongfa,  48. 

317. 
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J 4)  A  release  of  tin  equity  of  redemption  is  a  good  consideration, 
\  the  oommpn  law  will  take  notice,  that  the  mortgagor  has  an 
equity  to  be  relieved  in  Chancery.  Thorpe  v.  Thorpe,  Lord  Raym. 
663.  But  see  Preston  v.  Christmas,  2  Wiis.  87.  where  it  was 
holden,  that  the  release  of  an  equityof  redemption  was  not  of  any 
value  in  contemplation  of  law.  In  wells  v.  Wells.  1  Lev.  273,  a 
release  of  an  equitable  interest  was  held  a  good  consideration. 

How  far  a  moral  obligation  is  a  sufficient  consideration,  and  what 
must  be  understood  by  that  term,  see  an  elaborate  note  by  the 
learned  reporters  of  the.  cases  adjudged  in  the  Court..of  Common 
Pleas,  in  Wennall  v*  Adney,  3  Bos.  and  PuL  249»  and  post  p.  ^, 
n.  (11). 
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The  defendant  being  indebted  to  the  testator  in  a  sum  of 
money  upon  simple  contract^  the  plaintiiT,  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  in  lieu  of 
the  original  debt,  in  consideration  whereof,  the  defendant 
promised  the  executor  to  pay  him  the  lesser  sum.  On  as- 
sumpsit brought,  an  exception  was  taken,  in  arrest  of  Judgn 
ment,  that  the  consideration  was  insufficient,  because  it  did 
not  appear  that  the  plaintiff  had  discharged  the  defendant  of 
the  original  debt.  But  the  objection  was  over-ruled,  because 
the  original  debt  being  due  to  the  plaintiff,  as  executor,  the 
acti6n  to  recover  that  must  have  been  in  the  detinet ;  but 
by  the  agreement  on  the  part  of  the  plaintiff  to  take  a  less 
8um»  and  the  promise  by  the  defendant  to  pay  that  sum,  it 
became  the  proper  debt  of  the  plaintiff,  and  the  action  for  it 
maintainable  in  his  own  name,  without  being  named  execu- 
tor. And  (bv  Yelverton,  Justice,)  although  the  less  sum  is 
not  any  satisraction  of  the  greater,  because  they  are  both  of 
one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was,  therefore,  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff  and  a 
third  person,  the  defendant,  who  received  no  benefit  to  him- 
self by  the  agreement,  became  party  thereto;  it  was  holden, 
that  as  the  agreement  was  such  as  the  plaintiff  would  not 
have  made,  unless  the  defendant  had  acceded,  there  was  a 
sufficient  consideration  for  the  defendant's  promise*'? 

Forbearance  of  Stut-^n  whai  Cases  a  stijfflcietU  Consider a» 
/mwi.— If  a  creditor,  at  the  request  of  Ai^  debtor^  forbear  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise  tw  the  debtor  for  the  non-perfornoance 
of  which  an  action  of*^  assumpsit  may  be  maintained.  So  if 
a  creditor  at  the  request  of  J,  S.  forbear  to  sue  his  debtor 
for  a  certain  time',  that  is  a  sufficient  consideration  to  sup- 
port a  promise  by  J.S.  to  pay  the  d^bt,  But  by  stat.  of 
Frauds,  99  Car.  2.  c.  3.  s.  4.  this  agreement  must  be  in  writ- 
ing^ 

Forbearance  to  sue  an  executor  (having  assets)  for  a  cer^ 
tain  time  upon  a  simple  contract  debt  of  his  testator,  is  a 
good  consideration  to  found  a  promise  by  the  executor  to 
pay  the  debt".  So  forbearance  to  sue  an  executor  for  a  rea^ 
scnable  time  for  the  debt  of  bis  testator,  although  the  exe« 

<|  QorioffT.  Ooring,  YelT.  10, 11.  u  Fisb  ▼•  Richardion,  Cro.  Jac.  47 « 

r  Bail^  y.  Croft,  4  Tliiint,  611.  and  Yelv.  &5.  Confirmed  in  Bond  v« 

■  1  Roll.  Abr.  27.  pi.  49.  Ftayne,  Cro.  Jac.  273. 

%  King  V.  Wilios,  per  Raym.  C.  J.     . 

SU.  873. 
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cutor  liave  not  asaets' ;  but  the  agreement  by  the  executor 
to  pay  the  debt  must  be  in  writing^,  otherwise  it  will  be  void 
by  Stat,  of  Frauds,  99  Car.  2.  c.  3.  s.  4. 

That  a  forbearance  to  sue  may  be  a  good  consideration* 
such  forbearance  must  either  be  absolute',  or  for  a  definite 
portion  of  time*,  or  a  reasonable  time^  ;  forbearance  for  a  iit- 
tle*,  or  some  time^  is  not  sufficient. 

.  It  must  be  observed,  that  in  cases  where  an  action  is 
brought  against  a  defendant,  on  a  promise  made,  in  conside- 
ration of  forbearance  of  suit,  an  objection  will  not  be  allowed, 
after  verdict,  that  the  declaration  does  not  state  how  the  ori- 
ginal debt  accrued ;  for  this  is  only  inducement  to  the  ac- 
tion*. So  if  the  declaration  omit  to  state  to  whom  the  plain- 
tiff forbore  and  gave  day  of  payment,  the'omission  will  be 
cured  by  verdict'. 

But,  upon  special  demurrer,  it  has  been  holden  not  suffi- 
cient to  state  a  consideration  to  forbear  generally,  unless  it  be 
also  shewn,  that  there  was  some  person  to  be  forborne. 

.  Plaintiff  declared,  that  B.,  since  deceased,  was  at  his  death 
indebted  to  the  plaintiff  in  a  sum  of  money,  for  goods  sold 
and  delivered*,  whereof  defendant  Nancy  had  notice,  and 
thereupon,  after  the  death  of  B.  defendant  Nancy,  before 
her  marriage  with  other  defendant  A.  in  consideration  of 
the  premises,  and  also  in  consideration  that  plaintiff  would 
forbear  and  give  day  of  payment  of  said  sum  of  money,  as 
aftermentioned,  by  note  in  writing,  signed  by  her  ac- 
cording to  the  statute.  Sec.  on  20lh  March,  1801 ,  pro- 
mised plaintiff  to  discharge  the  debt  in  a  reasonable  time. 
That  pminttff  had  forborne  from  the  time  of  the  promise  hi- 
therto, yet  defendant  refused  to  pay :  special  demurrer,  as- 
signing for  causes,  that  it  was  not  alleged,  from  whom  said 
turn  of  money  was  due  at  time  of  promise,  or  that  atiy  per- 
son was  then  liable  to  pay  the  plaintiff  that  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum/ 
and  in  general,  that  declaration  did  not  disclose  any  l^al 
and  sufficient  consideration  for  the  supposed  promise,  or  any 
good  cause  of  action.  The  court  were  of  opinion^  that  the 
declaration  was  bad»  observing,  that  "  it  is  a  known  rule  of 

z  Johpftini  T.  Whitcbeott,  1  Rol.  Abr.  d  Id.  pi-  26.          - 

M.  pi.  33.      '  «  Auatea  ▼.  Bewl^,  Cio.  Jac.  648. 

y  GriDdaU  t.  Daviety  1  Fraem.  532.  Theme  t.  Fuller,  Cro,  Jac.  396. 

%  Blapci  ▼.  Sidney,  Cro.  Jac.  683.  f  Manhall  t.  Birkensbaw,  1  Bof.  and^ 

a  Fteh  T.  Ricbardaon,  Cro.  Jac.  47.  Pull.  N.  R.  172. 

b  JohnsbD  v.  Wbitchcott,  1  Roll.  Abr.  f  Jones  t.  Aahburnham  and  Nancy,  ox. 

24.  pi.  33.  4£aat,465. 

fi  1  RoU.  Abr.  23.  pi.  26. 
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kiw,  that  to  sustain  a  promise,  or  to  render  it  obligatory, 
there  must  be  either  a  benefit  to  the  party  nfiaking  the  pro« 
mise,  or  some  loss  or  disadvantage  to .  the  party  to  whom 
such  promise  is  made ;  otherwise  it  is  considered  as  nudum 
pactum,  and  cannot  be  enforced.  It  is  improperly  termed  a 
forbearance  to  sue^  when  it  is  not  shewn  that  there  was  any 

Eerson  liable  to  be  sued,  from  whom  satisfaction  might  have 
een  obtained,  and  in  respect  to  whom  plaintiff  may  have 
been  said  to  have  forborne  suit,  at  the  time  when  the  pro- 
mise was  made.  There  might  not  have  been  any  adminis- 
trator, or  if  administration  granted,  any  assets  of  the  de- 
ceased ;  oif  the  deceased  might  have  been  a  bastard,  and  have 
bad  no  legal  representatives  entitled  to  take  out  administra- 
tion of  his  effects. 

•     • 

The  consideration  of  forbearance  is  not  confined  to  for- 
bearance from  suing  by  action;  for  forbearance  to  sue, 
though  the  party  is  liable  in  equity  only*,  or  desisting  from 
a  suit  in  chancery^  or  the  giving  up  a  suit  instituted  in  the 
Admiralty  Court,  to  try  a  question^  respecting  which  the  law 
is  doubtful,  hajl  been  holden  to  be  a  good  consideration.  So 
desisting  from  further  complaint  before  a  justice  of  the 
peace' ;  so  forbearing  to  proceed  upon  a  capias  utlagatuni^ ; 
so  staying  the  trial  of  a  cause  after  issue  joined*,  is  a  good* 
consideration  for  a  promise  to  pay  the  costs  incurred^ 

In  what  Cases  Forbearance  of  Suit  is  not  a  considercUian. — 
Forbearance  of  suit  against  a  defendant,  where  originally  there 
was  not  any  cause  of  action,  is  not  a  consideration  to  support 
an  assumpsit; 

A.  and  B.  were  bound  jointly  and  severally  in  a  boad<»  to 
C.  who  released  to  A.  Afterwards  B.,  in  consideration  that 
C.  would  forbear  to  sue  him  for  the  payment  of  the  money 
due  on  the  bond,  promised  to  pay  it.  On  assumpsit  brought, 
and  a  special  v^dict,  the  court  were  clearly  of  opinion,  that 
the  debt  having  been  entirely  discharged  by  the  release'  made 
by  the  obligee  to  A.,  there  was  not  any  consideration  where-- 
on  an  assumpsit  might  be  grounded. 

So  wher6  in  assumpsit^,  it  was  stated,  that  there  were  con- 
troversies between  the  plaintiff  and  defendant,  concerning 
the  profits  of  certain  lands,  which  the  father  of  the  defendant 
had  taken  in  his  life-time,  and  that  the  plaintiff  had  pur- 

h  Scott  y.  Stepbenson,  1  Lev.  71.  m  Jennings  y.  Harley,  Cro.  Eliz.  909, 

i  Dowdenayv.  Gland,  Old.  Eliz.  768.  and  Yefv.  19. 

See  also  Coulston  v.  Carr,  Cfro.  Eliz.  n  Dell  v.  Fereby,  Cro.  Eliz.  868. 

847.  o  HammoQV.  Roll,  Marcb, '202. 

k  tongridgev.Dorville,  AB.fc  A.  117.  p  1  Inst.  232.  a. 

Rippon  v.  Norton,  Cro.  Eliz.  881.  q  Tooley  v.  Windham,  Cro.  Eliz. 206. 
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eluned  a  writ  out  of  chancery  to  the  intent  to  exhibit  a  bill 
against  the  defendant  for  the  said  profits ;  the  defendant,  in 
consideration  that  the  plaintiff  would  surcease  his  suit,  pro- 
mised the  plaintiff  that  if  he  could  prove»  that  the  father  of 
the  defendant  had  taken  the  profits,  or  had  the  possession  of 
the  lands,  under  th^  title  of  the  father  of  the  plaintiff,  he, 
defendant,  would  pay  the  plaintiff  for  the  said  profits.  Af* 
ter  verdict  for  the  plaintiff  upon  non-assanapsit,  the  court 
were  of  opinion,  that  there  was  not  any  good  consideration ; 
for  it  was  not  alleged  that  the  defendant  was  heir  or  execu- 
tor, and  even  if  it  nad  been  so  alleged,  yet  there  was  not  any 
cause  to  charge  him  for  a  personal  tort  Judgment  for  de« 
fendant 

So,  where  the  declaration  stated,  that  the  father  of  the  de* 
fendant  became  bound  to  the  plaintiff  by  boud%  with  a  pe«r 
nalty,  conditioned  for  the  payment  of  money  at  a , day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died;  and  . 
the  plaintiff  intending  to' sue  the  defendant  as  son  and  A^V 
on  the  bond,  the  defendant,  in  consideration  that  the  plain- 
tiff would  forbear  his  intended  suit  against  the  defendant, 
promised  to  pay  the  debt.  After  non-assumpsit .  pleaded, 
and  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground,  that  there  was  not  any  considera-* 
tion ;  for  it  did  not  appear,  that  the  defendant's  ancestor  had 
bound  himself  and  his  heirs^  and  if  the  heir  was  not  bound 
expressly  by  name,  he  was  not  bound  at  all.  Judgment  ar-» 
rested  (5). 

So,  where  testator  was  indebted  to  the  plaintiff  for  money 
lent%  and  for  velvet  and  other  merchandises  sold  and  deli-> 
vered,.and  promised  to  pay  the  plaintiff  on  a  certain  day,  and 
died  before  the  day ;  the  plaintiff  intending  to  sue  the  de- 
fendant, his  executor,  he,  in  consideration  of  forbearance 
for  a  certain  time  promised  to  pay  the  debt*  The  defendant 
pleaded,  that,  at  the  time  of  the  delivery  of  the  goods,  the 
testator  was  an  infant*    On  demurrer,  it  was  adjudged,  that 

r  Barber  v.  Foy,  9  Saund.  136.  s  Stone  v.  WyUiipoll,  executor,  Cro. 

Eliz.  126. 


(5)  See  also  Hunt  v.  Swaine,  1  Lev.  155.  to  the  same  effect.  See 
alto  Crosseing  v.  Honor,  1  Yem.  ISO.  where  a  bill  was  brought  by 
the  obligee  in  a  bond  against  the  heir  of  the  obligor*  alleging  that  he 
having  assets  by  descent  ought  to  satisfy  the  botid;  the  defendant' 
demurred,  because  the  plaintiff  had  not  expressly  alleged,  that  the 
heir  lOM  hownd  in  the  hcmd  ;  and  the  demurrer  was  allowed. 

£  2 
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an  action  would  not  lie ;  for  the  contract  of  the  infant  was 
merely  void,  and  if  debt  had  been  brought  against  him  be 
might  have  pleaded  nil  debet. 

So,  where  a  /erne  cover^^  carrying  on  business  as  a  feme 
sole  trader  in  the  city  of  London,  purchased  of  the  plaintiflT 
articles  in  the  way  ot  her  trade,  and,  after  her  death,  her  hus- 
band promised  to  pay  for  them ;  it  was  holden  to  be  a  void 
promise,  for  want  of  a  consideration,  the  husband  not  being 
liable  (6).    < 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in  a 
husband-like  manner". 

Consideration  must  move  from  plaintiff^,  —  Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far  as 
respects  the  sufficiency  of  it,  it  will  be  proper  in  the 
next  place  to  observe,  that  the  consideration  on  which  the 
promise  of  the  defendant  is  founded,  must  move  from  the 
plaintiff. 

Therefore  where  the  plaintiff  declared*,  that  A.  being  in- 
debted to  the  plaintiff  and  defendant  in  two  several  sums  of 
money,  and  B.  being  indebted  to  A.  in  another  sum,  and  (here 
being  a  communication  between  the  parties,  the  defendant, 
in  consideration  that  A.  would  permit  the  defendant  to  sue 
B.  in  A.'s  name,  for  the  recovery  of  the  sum  due  from  B.  to 
A.,  promised  that  he,  the  defendant,  would  pay  A.'s  debt  to 
the  plaintiff,  and  alleged  that  A.  permitted  the  defendant  to 
sue  accordingly,  and  that  he  recovered;  after  verdict  for 
the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
judgment,  that  the  plaintiff  could  not  maintain  this  action ; 
and  of  this  opinion  were  the  court,  observing,  that  the  plain- 


t  Fabian  ▼.  Plant,  1  Show.  183. 
u  Powley  ▼.  Walker,  6  T.  H.  373. 


z  Bourna  y.  Mason,  1  Tentr.  6. 


(G)  In  Lloyd  v.  Lee,  1  Sir.  94.  a  married  wftman  gave  a  promis- 
-sorv  note  as  a  feme  soUf  and  after  her  husband's  death,  in  conside- 
fation  of  forbearance,  promised  to  pay  it*  It  was  insisted,  that 
tbough  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  sut)6equent  promise,  when  she  was  of  ability  to  make  a  pro- 
mise, she  had  made  herself  liable,  and  the  forbearance  was  a  new 
consideration.  But  Pratt,  C.  J.  held,  that  the  note  was  absolutely 
void ;  and  forbearance,  where  originally  there  was  not  an;^  cause 
of  action,  was  not  a  consideration  to  support  an  assumpsit.  He 
added,  that  it  might  be  otherwise  where  the  contract  was  only 
voidable* 
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tiflf  was  a  mere  straDger  to  the  consideration^  having  done 
nothing  of  trouble  to  himself,  or  of  benefit  to  the  de- 
fendant. 

So  where  the  plaintiff  declared  ^,  tliat  J.  S.  was  indebted  to 
the  plaintiff,  and  it  was  agreed  between  J.  S.  and  the  defen« 
danty  that  the  defendant  should  pay  to  the  plaintiff  the  debt 
chie  to  him  from  J.  8.  and  that  J.  S.  should  make  the  defen- 
dant a  title  to  a  house,  in  consideration  whereof  the  defendant 
promised  to  pay  the  plaintiff  the  debt  due  to  him  from  J.  S. 
and  then  averred  that  J.  S.  was  always  ready  to  perform  his 
part  of  the  agreement :  on  demurrer,  judgment  was  given  for 
the  defendant,  because  the  plaintiff  was  a  stranger  to  the  con- 
sideration. 

The  plaintiff  declared,  that  his  wife's  father  being  seized 
of  lands  now  descended  to  the  defendant*,  and  being  about 
to  cut  down  10001.  worth  of  timber  to  raise  a  portion  for 
bis  daughter,  the  defendant,  being  his  heir,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber,  the  defendant  would  pay  the  daughter  lOOOl.:  after 
verdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  moved 
in  arrest  of  judgment,  that  the  action  ou^ht  not  to  have 
been  brought  by  the  daughter,  but  by  the  father :  or  if  the 
father  were  dead,  by  his  executors;  for  the  promise  was 
made  to  the  father,  and  the  daughter  was  neither  .privy  nor 
interested  in  the  consideration,  nothing  being  due  to  her ; 
but  Scroggs,  C.  J.  said,  that  there  was  such  apparent  consi- 
deration of  affection  from  the  father  to  his  children,  for 
whom  nature  obliged  him  to  provide,  that  the  consideration 
and  promise  to  the  father  might  well  extend  to  the  children. 
Judgment  for  the  plaintiff;  for  the  son  had  the  benefit  by 
having  the  wood,  and  the  daughter  had  lost  her  portion  by 
these  means. 

Another  Requisite  of  the  Consideration. — It  must  be  ob- 
served, in  the  next  place,  that  the  consideration  must  be  such, 
as  the  party  undertaking  has  a  power  by  law  to  perform,  or 
cause  to  be  performed. 

The  plaintiff  declared,  that  he  being  bailiff  to  J.  S/,  the 
defendant,  in  consideration  that  the  plaintiff  would  discharge 
the  defendants  of  a  debt  due  to  J.  S.  promised,  &c.  After 
verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  R.,  because  the  plaintiff  could  not  dis" 
charge  a  debt  due  to  his  master » 

y  Crow  T.  Rogera,  Sti.  592.  cited  io  Martyn  t.  Hind,  Cowp.  439« 

%  Dutton  and  Wife  v.  Pool,  2  Lev.  210.  443. 

1  Vent.  318. 334.  affinned  on  error  in  a  Harvey  v.  Gibbona,  2  Lev.  1 61 . 

the  £ichequer  Ch.  T.  Raym.  302. 
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The  principle  established  by  the  preceding  case  was  re* 
cognizea  by  Lord  Kenvon,  C.  J.  in  tb^  case  of  Nerot  ▼« 
Wallace^  3  T.  R.  $2.  where  the  consideration  was,  that  the 
plaintiffs,  who  were  assignees  under  a  commission  of  bank 
rupt  against  J.  S.  would  forbear  to  proceed  to  have  the  ex 
amination  of  J.  S«  taken  before  the  commissioners,  concern 
ing  certain  sums  with  which  J.  S.  was  charged,  and  that  the 
commissioners  would  forbear  and  desist  accordingly^  Lord 
Kenyon  said,  *'  the  ground  oq  which  I  found  my  judgment 
is  this,  that  every  person*  who  io  consideration  of  some  ad- 
vantage, either  to  himself  or  another,  promises  a  benefit, 
must  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  he  professes  that  benefit  should  go,  and  that 
not  only  in  fact,  but  in  law.  Now  as  to  the  promise  made 
by  the  assignees  in  this  case,  which  was  the  consideration 
of  the  defendant's  promise,  it  was  not  in  their  power  to  per- 
form it,  because  the  commissioners  had  nevertheless  a  fight 
to  examine  the  bankrupt.  And  no  collusion  of  the  assignees 
could  deprive  the  creditors  of  the  right  of  examination, 
which  the  commissioners  would  procure  them.  The  as- 
signees stipulated,  not  only  for  their  own  acts,  but  also,  that 
the  commissioners  should  forbear  to  examine  the  bankrupt; 
but  clearly  they  had  no  right  to  tie  up  the  hands  of  the 
commissioners  by  any  such  agreement (7).  And  if  any  pro- 
posal of  that  sort  had  been  made  to  the  commissioners,  they, 
as  acting  in  a  public  duty,  would  have  been  guilty  of  a  breach 
of  that  duty  in  acceding  to  it." 

Consideration  past  or  executed.'-At  remains  only  to  add, 
that  a  consideration,  past  or  executed,  will  not  support  a 
subsequent  promise,  unless  the  act  was  done  at  the  request, 
either  express  or  implied,  of  the  party  promising**  (8). 

b  I  Ron.Abr.  U.  pi.  1. 

(7)  It  must  not  be  inferred  from  the  language  of  Lord  Kenyon 
in  this  case,  that  a  party  may  not  stipulate  for  the  act  or  forbear- 
ance of  a  stranger,  and  that  such  stipulation  will  not  in  any  case 
form  a  good  and  sufficient  consideration ;  if  the  act  be  such,  as  the 
stranger  tnight  do  or  abstain  from  doing  legally,  or  without  any 
breach  of  duty,  an  objection  caanot  be  raised  against  such  a  consir 
deration. 

(8)  See  a  note  on  this  subject  by  Serjeant  Williams,  in  Osborne 
V.  Rogers,  1  Saund.  2j64.  n.  (1«)  See  also  Hob.  106.  Lampleigh 
V.  Brathwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie 
will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesie  were  moved  by  a  suit  or  request  of  the  party  promising,  it 
will  bind* 
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As  if  the  servant  of  A.  be  arrested  fsr  a  trespass^,  and  J.  2$. 
without  the  request  of  A.  bails  the  servant,  and  afterwards 
A.  promises  J.  S.  to  indemnify  him,  the  promise  is  ¥oid;  be-f 
cause  the  bailing,  which  was  the  consideration,  was  past  and 
executed  before* 

But  v^here  the  act,  which  forms  the  consideration,  is  done 
at  the  request  of  the  party  promising,  the  circumstance  of  the 
promise  being  subsequent  in  point  of  time  to  the  consider^ 
ation  will  not  affect  it.  As  if  A.  requests  B.  toendearour  to 
procure  a  pardon  for  A.^  and  after  B.  has  made  such  endea* 
Tour,  A.  in  consideration  thereof  promises  to  pay  him  a  cer- 
tain butii  of  money,  this  is  a  good  consideration. 

The  distinction  established  by  these  cases  shews  the  ne- 
cessity of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising; 
for  although,  after  verdict,  the  court  will  in  some  cases  im- 
ply a  request,  yet  after  a  judgment  by  default,  the  omission 
lias  been  holden  fatal:  as,  where  the  declaration  was  for 
work  and  labour  done  by  the  plaintiff  for  the  defendant', 
and  averredi  that  the  plaintifl'  therefore  deserved  of  the  de- 
fendant so  much^  in  consideration  whereof  be  afierwariU 
promised  to  pay.  After  judgment  by  dqfatdt^  and  final  judg- 
ment in  C.  B.  for  the  plaintiff,  it  was  objected  on  error  in 
B.  R.  that  this  was  a  past  consideration,  and  not  being  laid 
to  be  done  ai  the  request  of  the  defendant,  it  could  not  be 
a  consideration  to  raise  an  assumpsit.  The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.  observing, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  pf 
the  defendant,  and  they  must  take  it  to  be  a  past  considera- 
tion, being  laid  that  afterwards  he  promised  to  pav.  They 
added,  that,  if  this  had  been  after  verdict,  an  in^rence  in 
suppprt  of  the  judgment  might  have  been  drawn  from  the 
words  for  the  defendant,  and^  the  defendant  (9)i  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default 
against  objections  that  were  cured  by  a  verdict  at  comibdn 
law,  but  such  as  were  remedied  after  a  verdict  by  the  sta- 
tutes (10). 

c  Dyer,  1J72.  e  Hayes  v.  Warren,  Str.  033. 

d  1  RoU.Abr.  ll.(Q)pl.6. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  afler- 
wards  agreed  to  pay  for  it,  the  court  would  have  implied'  that  the 
consideratioja  was  executed  cU  his  request. 

1 10)  Sir  J.  Burrow,  says,  that,  according  to  his  note  of  Hayes  v. 
Warren,  the  court  reversed  the  judgment  of  C.  B.  because  it  did 
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A  moral  obligation  is  a  ^ood  consideratiou  for  a  promise  to 

Eay.  Hence  where  a  feme  covert  having  an  estate  settled  to 
er  separate  use,  gave  a  bond  for  repayment  by  her  execu- 
tors, of  money  advanced  at  her  request,  on  security  of.  that 
bond,  to  her  son-in-law.  After  her  husband's  decease,  she 
wrote,  promising  that  her  executors  should  settle  the  bond. 
It  was  holden  that  assumpsit  would  lie  against  the  executors 
on  this  promise  of  the  te8tatrix^ 

<  If  a  person  is  under  a  moral  obligation  to  do  an  act,  and 
another  person  does  it  without  his  request,  a  subsequent  pro- 
mise to  pay  will  be  binding*.  Therefore,  where  a  pauper 
was  suddenly  taken  ill,  and  an  apothecary  attended  her 
without  the  previous  request  of  the  overseer^  and  cured  her, 
and  afterwards  the  overseers  pronaised  payment,  it  was  holden 
good,  for  they  were  under  a  moral  obligation  to  provide  for 
the  poor  (11).  . 

f  tee  t.  Muggeridge  and  another,  g  Wation  ▼.  Turner,  Bull.  N.  P.  129. 

5  Taunt.  36.  147. 2B1. 


not  appear,  that  the  consideration  was  for  the  benefit,  or  at  the  re- 
qtiest,  of  the  defendant.  See  Pillans  v.  Mierop,  3  Burr.  1671,  where 
w  ilmot,  J.  is  reported  to  hafe  said,  that  the  case  of  Hayes  v.  Warren 
was  a  strange  and  absurd  case. 

(II)  I  cannot  forbear  transcribing  a  part  of  the  ingenious  re* 
ibarits,  before  alluded  to,  on  this  and  the  following  case  : — **  The 
case  of  Watson  v.  Turner,  Bull.  N.  P.  147.  has  sometimes  been 
cited  in  support  of  what  has  been  supposed  to  be  the  general  prin- 
ciple laid  down  by  Lord  Mans6eld,  (viz.  that  a  n^oral  obligation  is 
a  suflkient  consideration  for  an  express  promise^)  because  in  that 
case  overseers  were  held  bound  bv  a  mere  subsequent  promise  to 
pay  an  apothecarjr's  bill  for  care  taken  of  a  pauper;  but  it  may  be 
observed,  that  this  was  adjudged  not  to  be  nudum  pactum^  for  the 
oveiseers  are  bound  to  provide  for  the  poor,  which  obligation  being 
a  UgtU  obligation,  distinguishes  the  case.  Indeed,  in  Atkins  v« 
Banwell,  2  East,  505.  that  distinction  does  not  seem  to  have  been 
sufficiently  adverted  to,  for  Watson  v.  Turner  was  cited  to  «hew  that 
a  mere  moral  obligation  is  sufficient  to  raise  an  implM  assumpsit ; 
and  though  the  court  denied  that  proposition,  yet  Lord  EUenbo* 
rough  observed,  that  the  promise  given  in  the  case  of  Watson  v. 
Turner,  made  all  the  difference  between  the  two  cases,  without 
alluding  to  another  distinction  which  might  have  been  taken,  viz. 
that  though  the  parish  officers  were  bound  by  law  in  Watson  v« 
Turner,  the  defendants  in  Atkins  v.  Banwell,  were  not  so  bound, 
because  the  pauper  bad  been  relieved  by  the  plaintiffs,  as  overseers 
of  another  parish^  though  belonging  to  the  parish  of  which  the  de- 
fendants were  overseersJ'    3  Bos.  k  PuU  250,  251.    It  appears 
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But  although  a  moral  obligation  is  a  good  considerdtion 
for  au  express  promisey  it  has  never  been  carried  'further^  so 
as  to  rafse  ah  implied  promise  in  law.  Hence  where  the  pa* 
rish.  officers  of  A.  laid  out  money  in  providing  medical  lis* 
ustance  and  other  necessaries  for  a  pauper^»  who  was  taken 
suddenly  ill  in  the  parish,  and  could  not  be  removed'in  con- 
sequence of  his  illness,  it  was  holden,  that  the  law  would 
not  raise  an  implied  promise  in  the  parish  of  B.  in  which 
the  pauper  was  legally  settled,  to  reimburse  the  money  laid 
out  by  tne  parish  of  A.  although  the  parish  of  B.  had  notice 
of  the  pauperis  illness. 

An  accident  happened  to  a  driver  of  a  waggon,  belonging  to 
L  S.  in  the  parish  of  A.  the  man  was  immediately  removed  to 
the  nearest  public-house,  which  was  in  the  parish  of  B.  where 
the  plaintiff  attended  him  as  a  surgeon;  the  parish  officer  of 
B.  visited  the  place,  and  did  not  dischai^e  the  plaintiff;  it  was 
holden  that  he  was  liable  to  pay  the  plaintiff  for  his  attend- 
ance; the  removal  being  bond  fid^.  N.  The  plaintiff  was 
in  the  habit  of  attending  the  parish  poor  of  B. 

Where  a  pauper,  residing  in  the  parish  of  A.  received, 
during  illness,  a  weekly  allowance  from  the  parish  of  B. 
where  he  was  settled :  it  was  holden^,  that  an  apothecary, 
who  bad  attended  the  pauper,  might  maintain  an  action  for 
the  amount  of  his  bill  against  theoverseer  of  B.  who  had  de- 
sired the  apothecary  to  make  out  his  bill  to  the  overseers  of~ 
B.  and  said  that  he  should  be  paid. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay 
for  medical  attendance  on  a  servant',  who  has  met  with'  an 
accident  in  his  service. 

b  AtkiDf  ▼.  Banwell,  2  East,  505.  1  Wennall  t.  Adney,  3  Ikw.  and  Ful. 

i  Lamb  t.  Bunce,  4  M.  and  8. 275.  247. 

k  Wingr  V.  Mill,  1  B.  and  A.  104. 


that  the  case  of  Watson  v.  Turner  may  be  supported  on  strict  legal 
principles,  without  resorting  to  the  doctrine  ot  moral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.  The  defendants, 
being  bound  by  law  to  provide  for  the  poor  of  their  parish,  derived 
a  benefit  from  the  act  of  the  plaintiff  who  afforded  that  assistance 
to  the  paaper,  which  it  was  the  duty  of  the  defendants  to  have  pro- 
vided; this  was  the  consideration,. and  the  subsequent  promise  by 
the  defendants  to  pay  for  such  assistance,  was  evidence  from  which 
it  mi^ht  be  inferred  that  the  consideration  was  performed  by  the 
plaintiff,  with  the  consent  of  the  defendants,  and  consequently  suf- 
ficient to  support  a  general  indfe6ttolu«  oMumpnt  for  work  atHl  la- 
bour performed  by  the  plaintiff,  fof  the  defendants,  al  Hkwr  ipecial 
inttanee  and  requesU 
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In  caseB  where,  though  a  debt  or  duty  remains  uiic8n6effed» 
vet  the  liability  of  the  party  to  be  sued  is  suspended^  either 
by  the  intervention  of  a  rule  of  law,  or  the  provisions  of  a  sta- ' 
tute»  a  subsequent  express  promise  will  remove  the  suspen- 
sion and  restore  the  liability  so  as  to  give  a  right  of  action; 
for  it  is  in  the  power  of  any  party  to  wave  an  advanti^ 
which  the  law  gives  him  (13.) 

Hene^  where  the  holder  of  a  bill  of  exchange"  had  failed 
in  giving  due  notice  of  the  dishonour  of  the  bill  fo  the 
drawer,  it  was  adjudged,  that  a  subsequent  promise  by  the 
drawer,  that  he  would  see  the  bill  paid,  would  support  an 
assumpsit 

In  like  manner  it  has  been  holden,  that  a  promise  to  pay 
a  debt  barred  by  the  statute  of  limitations",  a  positive  and 
pi'ecise  promise^  by  a  baukrupt  after  his  certificate  to  pay  an 
antecedent  debt',  and  a  promise  by  a  person  of  full  age  to 
pay  a  debt  contracted  during  his  infancy,  are  binding^.  But 
a  promise  made,  after  taking  benefit  of  an  insolvent  act,  to 
pay  an  old  debt  by  instalments,  without  specifying  the  amount 
or  time  of  payment,  will  not  raise  a  new  assumpsit  to  pay 
the  debt' (13). 

Motion  to  set  aside  an  execution  against  the  goods  on  a 
note*  given  by  a  debtor  discharged  under  the  insolvent  act  of 
€1  6.  3.  c.  63.  for  ISOI.  (lOOl.  of  which  he  had  been  dis- 
charged from  by  the  act,  but  in  consideration  of  the  loan  of 
201.  more  he  had  given  a  note  for  the  whole,)  and  to  restore 
the  goods  taken  under  t\ie  fieri  facias;  Lord  Mansfield,  C.  J* 

m  Hopes  v.  Alder,  6  Bast,  Idn.  Rogers  EUenborougb,  C.  J.  in  Fleming  ▼. 

V.  Stevens,  2  T.  R.  713.    Lundie  y.  Haynes,  1  Starkie,  N.  P.  C.  370. 

Robertson,  7  East,  231-.    Haddock  v.  p  Truman  y.  Fenton,  Cowp.  544. 

Bury,  Middx.  Sittings,  T.  3  G.  2.  per  q  Southerton  v.  Whitlock,  1  Str.  690. 

Raymond,  C.  J .  S. P.  Per. Raymond,  C.J. 

n  Hyleing  v.  Hastings,  Lord  Raym.  r  Mucklow  v.  Si.  Geoige,  4  Taunt. 

380.  613. 

o  See  Linbuy  ▼.  Weightman,  5  Bsp.  a  Best  v.  Barber,  B.R.M.  23  G.  3. 

N.  P.  C.  198.    The  promise  must  be  MSS.  Doug.  101.  n.    See  Wilson  v. 

distinct  and  unequivocal,  per  Lord  Kemp.  3  M.  and  S.  595.  that  party 

cannot  be  arrested  on  fresh  promise. 


(12)  This  rule,  expressed  in  the  language  of  Lord  Mansfield,  is 
the  same  as  the  former,  viz.  that  a  moral  obligatioa  is  a  good  consi- 
deration  for  an  express  promise. 

(13)  In  cases  of  this  kind  some  eminent  pleaders  not  only  de- 
clare for  the  original  cause  of  action,  but  they  also  insert  in  the 
declaration  ja  count  on  the  subsequent  promise,  the  consideralion  for 
which  they  state  to  be  the  debt  remaining  unpaid. 
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ttfter  the  case  had  been  considered,  said,  that  there  was  a 
difference  between  the  case,  where  the  debt  was  destroyed, 
and  where  it  remains,  but  the,  remedy  only  taken  away  by 
the  statute:  in  cases  on  the  statute  of  limitations,  there  is  not 
required  any  consideration  for  reviving  the  promise:  nor  is 
there  in  this  case,  except  the  conscientious  obligation,  which 
is  a  good  consideration.  There  is  not  any  difference  between 
cases  of  insolvency  and  bankruptcy.  Buller,  J.  mentioned  a 
case  of  this  nature  before  Lord  Hardwicke,  chancellor,  I  Atk. 
255.(14).     Rule  discharged; 

A  subsequent  promise  will  not  operate  so  as  to  revive  a 
toid  security^ 

If  the  subsequent  promise  be  conditional**,  it  is  incumbent 
on  the  plaintiff  to  shew  the  condition  performed :  as  if  a 
bankrupt,  after  obtaining  his  certificate,  promise  to^pay  a 
prior  debt  when  he  is  able,  the  plaintiff  must  prove  the  abi- 
lity of  the  defendant  to  pay  at  the  time  of  the  action  brought 
on  the  subsequent  promise. 

The  Agreement  must  be  legai. — Having,  in  the  preceding 
pages,  attempted  to  explain  the  nature  of  the  considera- 
tion, I  shall  proceed  to  the  examination  of  another  gene* 
ral  principle  relative  to  the  agreement,  namely,  that  in  order 
to  maintain  an  assumpsit,  the  agreement  knust  be  legal ; 
that  is, 

1st  It  must  not  contravene  any  rule  of  the  common  law, 
the  express  provisions  of  any  statujie',  or  the  general  policy 
of  the  law. 

t  Codubott  ▼.  Bennett,  S  T.  R.  763.      x  Feathentone  and  Hutcldni,  3  Leo». 
u  B€tfoidv.Saundeni,2H.Bl.  lie.per        222. 

Gould  and  Heath,  Js.  dissent.  Lord 

Loughborough,  C.J. 

1-  ...  ■       . ^    -     .  ,,, , 

(14)  A*  formerly  a  trader  in  Holland,  failed  there,  upon  which 
there  was  a  cemo  honorum.  He  came  to  England,  and  having  pro- 
cured an  appointment  as  governor  of  a  settlement  abroad,  belong- 
ing to  the  African  company,  applied  to  the  petitioner  to  he  his  secu- 
rity to  the  company,  and  advance  him  a  sum  of  money,  who  agreed 
to  it,  provided  A.  would  give  him  a  hond  comprising  the  remamder 
of  an  old  deht,  due  before  the  ce»to  boYiorum,  as  well  as  the  fur- 
ther sum  advanced,  which  was  done  accordingly.  A.  becomes 
a  bankiupt,  and  the  commissioners  doubtidg  whether  the  peti- 
tioner ought  to  be  admitted  a  creditor  for  the  whole  money,  he 
made  an  application  to  the  chancellor,  for  that  purpose;  Lord 
Hardwicke,  chancellor,  was  of  opinion,  that  he  was  entitled  to  he 
admitted  a  creditor  for  the  rohoU  money  up<m  his  bond.  £«  porle 
Burton,  1  Atk.  255^ 


60  f         ASSUMPSIT. 

It  has  been  observed  that  the  two  essential  parts  in  every 
parol  agreement,  are  the  consideration  and  the  promise.  If 
either  of  these  be  illegal,  or  if  part  of  the  entire  consideration 
be  illegality  or  if  the  promise  be  to  do  two  or  more  acts,  one 
of  which  is  illegal*,  an  action  cannot  be  maintained  for  a 
breach  of  the  agreement. 

Hence  where  the  consideraiionv^Z!^  that  the  plaintiff  would 
procure  the  defendant  to  be  presented  and  mstituted  to  a 
chapel*,  which  was  a  donative  in  the  king's  gift,  it  was  ad- 
judged illegal,  on  the  ground  of  its  being  simony,  and  there- 
fore incapable  of  supporting  an  assumpsit.  So  where  de- 
fendant^  an  under-sheriff^  having  seized  the  goods  of  J.  S. 
under  an  eliegit,  sued  out  by  the  plaintiff,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  sue 
out  another  writ  of  elegit,  and  authorize  some  person  to  re- 
ceive the  goods,  promised  to  procure,  the  goods  tq  be  found 
by  an  inquisition,  and  to  deliver  them  to  the  person  autho- 
rised; the  court  were  of  opinion  that  the  promise  was  ille- 
gal: 1.  Because  the  seizing  the  goods  under  the  first  elegit 
was  ill,  for  want  of  an  inquisition,  and  it  differed  from  a  Ji 
fa.  so  that  the  defendant  was  a  trespasser  ab  initio^  and  this 
promise  was  to  make  good  his  own  wrong:  9.  It  was  the 
duty  of  the  sheriff  to  return  thejury,  who  ought  to  be  impar* 
tial :  but  this  promise  bound  him  contrary  to  the  duty  of  his 
office;  and  although  one  part  of  the  promise  was  legal,  yet 
that  depending  on  the  illegal  part  vitiated  the  whole. 

So  where  a  person  promised  to  indemnify  a  gaoler*,  if  be 
would  permit  a  prisoner  to  escape  out  of  execution;  it  was 
adjudged,  that  an  action  could  not  be  maintained  for  a 
breach  of  the  promise;  because  the  consideration,  namely, 
the  suffering  a  prisoner  in  ei^ecution  to  escape,  was  against 
law. 

By  Stat.  24  G.  9,.  c.  40*  (passed  for  the  purpose  of  restrain- 
ing the  retailing  distilled  spirituous  liquors,  and  thereby 
to  check  the  immoderate  drinking  of  those  liquors  by  the 
low^r  class  of  the  community,)  s.  12.  it  is  enacted,  '*  that  no 
*'  person  shall  maintain  any  action  for  any  debt  or  demand, 
"  for  any  spirituous  liquors,  unless  such  debt  has  been  bond 
*'  fide  contracted  at  one  time,  to  the  amount  of  SOs.  or  up- 
wards; nor  shall  any  item  in  any  account  for  distilled  spi- 
rituous liquors  be  allowed,  where  the  liquors  delivered  at 


J  Cro.  Jac.  103.  b  Morris  v.  Chapman,  T.  Jones,  ^. 

z  T.Jones, 24.  Carter, 223. S. C. 

a  Mackaller  v.  Todderick,  Cro.  Car.    c  Martin  v.  Blitbman.  Yelv.  197.    Sdc 
337.  353. 361.  also  Sberley  t.  Packer,  1  Roll.  R.  313. 

to  the  same  effect. 
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*'  one  timei  and  mentioned  in  such  item,  shall  not  amount  to 
**  20s.  at  the  least,  without  fraud;  and  where  no- part  of  the 
^  liquors  sold  or  delivered  shall  have  been  returned  or  agreed 
**  to  be  returned  directly  or  indirectly." 

In  assumpsit  for  goods  sold  and  delivered^  it  appeared  that 
the  defendant  had  run  up  a  score  for  grog,  beer,  and  herrings, 
consumed  by  him  at  a  public  house  kept  by  the  plaintiff. 
It  was  objected^  that  the  demand  for  the  grog  coulrf  not  be 
sustained,  being  illegal  within  the  preceding  statute.  Thom« 
son,  B.  was  of  this  opinion,  observing,  however,  that  the 
statute  was  confined  to  spirituous  liquors.  The  plaintiff  re« 
covered  for  the  residue  of  his  demand'. 

In  an  action  for  use  and  occupation  of  part  of  a  house,  and 
for  goods  sold  and  delivered*,  it  appeared  that  the  plaintiff 
was  a  liquor-merchant,  and  the  defendant  took  one  side  of  a 
bouse  belonging  to  him,  the  other  side  bein^  occupied  bv  one 
Eaton,  who  sold  liquors  on  the  account  of  the  plaintiff.  The 
defendant  kept  an  eating-house,  and  the  liquors  consumed  by 
the  customers  there,  were  had  from  Eaton  as  they  were 
wanted.  Many  of  the  items  in  the  bill  for  liquors  were  under 
$0s.  It  was  objected,  that  the  plaintiff  could  not  recover 
for  those  items;  but  Lord  Kenyon  thought  this  case  did  not 
fall  within  the  mischiefs  intended  to  be  remedied  by  this 
statute,  the  intent  of  which  was  to  prohibit  the  sale  of  such 
small  quantities  to  the  consumer.  This  was  done  for  the 
purpose  of  preventing  the  pernicious  effects  of  dram-drink- 
mg,  whidh  had  been  found  extremely  injurious  to  the  lower 
oilers  of  society.  In  the  present  case,  the  liquors  were  not 
sold  to  the  defendant  for  his  own  consumption,  but  for  the 
use  of  the  guests  resorting  to  his  house  in  the  way  of  his 
trade,  and  therefore  not  within  the  statute.  But,  in  a  later 
case,  it  was  holden,  that  charges  for  spirits  under  $0s.  sup* 
plied  to  guests,  and  forming  part  of  a  tavern-bill^  cannot 
be  recovered,  although  the  defendant  was  not  present  at 
the  entertainment;  for  the  statute  is  not  confinecr  to  sales 
to  the  consumer  himself. 

An  action  was  brought  to  recover  the  price  of  a  quantity  of 
bricks  sold  by  the  plaintiff,  a  brick-maker*,  to  the  defend- 

d  Gilpin  v,  ReDdle,  DeTonshire  Lent       see  Scott  v.  Oillmore,  3  Taunt  226. 
Am.  1809.  MS.  See  Spencer  ▼.  Smith,        and  post. 

3  Cconp.  N.  P.  C.  9.  that  this  ttat.  e  Jackson  ▼.  Attrill,  Peake*s  N.  P.  C. 
does  not  extend  to  a  lecurityt  e. ;«  a  1 80.  But  see  Burnyeat  r.  Hutehin- 
btU  of  exchange  giTcn  in  payment  of  ^    son,  post. 

small  quantities  of  spirituous  liquors,  f  Bumjeaty.  Hutchinson,  5  B.  A  A. 
Per  Lord  Ellenbomugh^  C.  J.    But       241. 

g  Law  Y«  Hodson,  II  East,  300. 
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anL  It  appeared,  that  the  bricks  had  been  selected  by  th^ 
defendant,  but  upon  being  measured  they  were  found  to  be 
of  less  dimensions  than  the  stat  17  G.  3.  c.  4$.  requires.  It 
was  holden,  that  the  plaintiff,  could  not  recover;  the  policy  of 
the  statute  being  to  protect  the  purchaser  of  this  article  against 
the  fraud  of  the  seller.  N.  It  did  not  appear  that  the  defen- 
dant bought  the  bricks  knowing  them  to  be  under  size. 

A  promise  not  to  use  a  trade  in  a  particular  place  is  legal\ 
So  a  contract  entered  into  by  a  practising  attorney^  that  he 
would  relinquish  and  makeover  to  B.  and  G.  two  other  attor- 
nieSy  his  business  as  an  attDmey,  as-far  as  respected  his  prac- 
tice in  the  profession  within  London,  and  150  miles  from 
thence,  and  all  his  business  as  agent  for  any  attorney,  and 
that  he  would  recommend  his  clients  and  permit  B.  and  G. 
to  use  his  name  in  the  business,  has  been  bolden  valid. 

Of  AgreemetUs  contrary  to  public  Pofiey.-^The  defendant, 
in  consideration  that  the  plaintiff,  who  was  master-joiner  in 
one  of  his  Majesty's  dock-yards,  would  procure  himself  to  be 
superannuated,  undertook,  in  case  he,  defendant,  should  suc- 
ceed the  plaintiff  as  master.joiner,  to  ailow  him  the  extra 
pay  from  the  yard-books^  This  agreement  having  been 
made  without  the  knowledge  of  the  navy-board,  to  whom 
the  appointment  belonged,  was  holden  void,  on  the  ground 
that  it  was  contrary  to  public  policy.  So  where  A.  through 
the  interest  of  B.  was  appointed  to  the  office  of  customer  of 
Carlisle',  having  previously  signed  an  agreement  that  his  name 
was  made  use  of  in  trust  for  J5.,  and  that  he  would  appoint- 
such  deputies  as  B.  should  nominate,  and  would  empower  B. 
to  receive  the  fees.of  the  office  to  his  own  use,  this  agreement 
was  holden  void,  first,  as  being  against  the  principles  of  the 
common  law«  inasmuch,  as  the  public  was  abused  and  the 
king  deceived ;  and,  secondly,  because  the  agreement  wag  in 
viohtion  of  the  statute,  (12  R.  $.  c.  9.  and  5  &  6  Edw.  6. 
c.  16.)  (15)  which  were  made  to  guard  against  evils  of  this 
nature.    On  the  same  ground  it  was  holden,  that  upon  an 

h  Broad  v.  JoUyfe,  Cro.  Jac.  596.        >     k  Parsoni  v.  Thompson,  1  H.  Bl.  322. 
i  Buim  V.  Ouy,  4  Bast's  R.  190.  1  Oaifbrth  v.  FearoD,  1  H.  Bl.  327. 

■  r  1    .— —  II  Mil  Mi^^o— ■— —  I  I  n  — — 1     ■  ■ 

(15)  This  statute  of  Edw.  6.  prohibiu  the  sale  of  certain  offices, 
which  are  specified  in  the  second  section.  With  respect  to  offices 
under  government  not  mentioned  in  this  statute^  it  has  been  decided, 
that  they  cannot  be  sdd.  But  there  are  some  offices  which  may  be 
the  object  of  sale,  if  the  sale  takes  place  under  the  authority  and  with 
.the  consent  of  those  who  have  the  power  of  appointment,  as  commis- 
sions in  the  army,  &c.  Per  Kenyon,  C.  J.  ana  Lawrence,  J.  8  T*  R» 
92,  94. 
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agreement  for  the  sale  (by  the  Owner)  of  t^  command  of  a 
ship  in  the  service  of  the  East-India  Company^,  made  with* 
out  the  knowledge  and  against  the  bye-laws  of  the  company, 
an  action  could  not  be  maintained. 

* 

A  promise  was  made  by  the  defendant\  a  friend  of  a 
bankrupt,  when  he  was  on  his  last  examin^ition,  that  iq 
consideration  that  the  assignees  and  commissioners  would 
forbear  to  examine  the  bankrupt,  concerning  certain  sums  of 
money  with  which  he  was  chasg^,  that  he,  defendant,  would 
pay  those  sums;  the  consideration  was  bolden  void,  being 
contrary  to  the  policy  of  the  bankrupt  laws. 

An  agreement  by  the  payee  of  a  bill  of  exchange  to  dis- 
charge a  person  liable  upon  it^,  in  consideration  that  the 
latter  would  not  move  the  Court  of  King's  Bench  against  him, 
(the  payee,)  for  a  misdemeanor,  is  illegal. 

A  number  of  bleachers^  in  the  county  of  Lancaster,  find* 
ing  that  losses  to  a  considerable  amount  had  been  incurred 
by  them  from  their  not  being  entitled  to  retain  goods  put 
into  their  hands  for  a  general  balance,  came  to  an  agreement 
that  they  would  not  receive  the  goods  of  any  person,  who 
would  not  consent  that  they  should  be  retained  for  a  general 
balance  that  might  happen  to  be  due  to  them.  This  agree- 
ment came  to  the  knowledge  of  J.  S.  who  afterwards  sent  a 
quantity  of  goods  to  A.  one  of  these  bleachers,  for  the  pur- 
pose of  being  bleached.  J.  S.  became  a  bankrupt  The 
assignees  demanded  the  goods,  but  the  bleacher  insisted  that 
he  bad  a  lien  on  the  goods  for  what  remained  due  to  him  for 
his  work  and  labour  upon  other  works  delivered  to  the  bank- 
rupt before  the  bankruptcy.  It  was  contended,  on  the  part 
of  the  assignees,  that  the  object  of  the  agreement  was  to  create 
a  lien  in  cases  where  none  existed  before ;  and  though  an  in- 
dividual might  impose  such  terms  on  his  customers,  yet  it 
was  not  competent  to  a  class  of  men  to  do  it;  and  that  it  was 
against  public  policy  to  permit  combinations  of  this  sort  to 
avail.  But  the  court  were  of  opinion,  that  as  the  conveni- 
ence of  commerce  and  natural  justice  were  on  the  side  of  liens, 
this  agreement  was  legal,  its  object  being  merely  to  inforce 
that  which  the  law  considered  as  equitable;  more  especially 
as  it  was  made  by  persons  who  had  an  option  either  to  work 
for  this  or  that  person  as  they  chose, 

9ndly.  The  agreement  must  not  be  contaminated  with,  or 
arise  out  of,  an  illegal  transaction. 

m  Blacfafoid  and  another  y.  Preston,    n  Nerotv.  Wallace,  3T.R.17. 
3  T.  R.  1 9.    See  Stackpole  ▼.  Earle,    o  Pool  ▼.  Boosfield,  1  Camp.  N. P.  C. 55. 
%  WIU.  1S3.  S.  P.  p  Kirkman  ▼.  Sbawerois,  6  T.  R.  1 4. 
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HeDce^  where  an  agreement  was  made  between  two  par- 
tjesf*,  subjects  of  thia  country,  for  the  9ale  and  delivery  of 
goods  in  Guernsey,  for  the  purpose  of  being  smuggled  into 
England;  it  was  holden  that  the  vendor  could  not  maintain 
an  action  for  the  value  of  the  goods.  And  in  a  subsequent 
case,  it  was  decided',  that  the  circumstance  of  the  vendor 
Being  an  inhabitant  of  Guernsey  would  not  vary  the  case,  for 
he  was  still «  subject  of  this  country  (16). 

So  where  the  vendor  was  concerned  in  giving  assistance 
to  the  vendee  to  smuggle  the  goods*,  by  packing  them  in 
the  manner  most  suitable  for,  and  with  the  intent  to  aid  that 
purpose,  although  the  vendor  was  a  foreigner,  resident  abroad, 
and  the  sale  and  delivery  of  the  goods  were  completed  abroad, 
it  was  holden,  that  the  vendor  could  not  resort  to  the  laws  of 
this  country  to  give  effect  to  his  agreement.  But  the  mere 
knowledge  of  the  vendor^,  that  the  goods  were  purchased 
for  the  purpose  of  being  smuggled,  is  not  sufficient  to  pre- 
vent his  recovering  in  an  action  for  the  price  of  the  goods, 
if  the  vendor  was  a  foreigner  resident  abroad,  and  the  sale 
and  delivery  was  completed  abroad.  So  a  person  who  sells 
goods  knowing  that  the  purchaser  intends  to  apply  them  in 
an  illegal  trade,  is  nevertheless  entitled  to  recover,  the  price 
if  he  yields  no  other  aid  to  the  illegal  transaction  than  selling 
the  goods,  and  obtaining  permits  for  their  delivery  to  the 
agent  of  the  purchaser*.  But  where  the  plaintiff,  a  druggist, 
after  the  4^  G.  3.  c.  38.  but  before  the  61  G.  3.  c.  87.  sold 
and  delivered  drugs  to  the  defendant,  a  brewer,  knowing  thai 
they  were  to  be  used  in  the  brewery:  it  was  holden',  that  he 
could  not  recover  the  price  of  them. 

By  the  statute  6  G.  I.  c.  18.  s.  \2.  it  is  enacted,  that  all 
policies  of  insurance  on  ships,  &c.  at  sea,  or  going  to  sea, 
made  by  any  corporation  (other  than  the  two  corporations 
therein  mentioned)  or  by  persons  acting  in  partnership,  shall 
be  void. 

A.  and  B.^  agreed  to  become  partners  as  underwriters  of 

q  Biggs  V.  Lawrence,  3  T.  R.  454.  t  Holman  ▼,  Johmon,  Gowp.  341 . 

r  ClugBt  ▼.  Penaluoa,  4  T.  R.  467.  u  Hodgson  v.  Temple,  6  Taunt.  181. 

s  Wayjnell  t.  Read  and  another,  5  T.  z  Langton  ▼.  Hughes,  1  Mau.  &  Sel. 

R.  599.  cited  by  Ken/oa,  C.  J.  Van-        03. 

dyck  ▼.  Hewitt,  1  East's  R.  98.  7  BooUi  ▼.  Hodgson,  6  T.  R.  405. 


(16)  **  A  man  may  be  bom  out  of  the  realm,  viz.  of  England,  as 

"       t  bom  < 
129*  b. 


in  Ireland,  Jersey,  and  Guernsey,  &c.'  and  yet  as  he  is  not  bom  out 
of  the  ligeance  of  the  king,  he  is  not  an  alien.**     1  InsU  1 
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policies  for  the  assuraDce  of  8bjps  at  sea,  in  the  profits  as 
well  as  losses  arisiog  therefrom,  but  that  the  name  of  A.  only 
should  be  used  in  £he  subscription  of  such  policies.  In  pur- 
suance of  that  agreement,  policies  were  underwritten,  and 
the  premiums  received  by  B.  An  action  having  been  brought 
by  A.  to  recover  his  moiety  of  the  premiums,  it  was  holden 
that  it  would  not  lie;  for  the  plaintiff*s  claim  arose  out  of  a 
transaction  which  was  illegal,  and  therefore  the  court  would 
not  give  effect  to  it.  ^ 

So  where  A.  and  B.  were  engaged  in  a  partnership  of  the 
same  description  with  that  mentioned  in  tlie  preceding  case, 
and  A.  paid  the  whole  of  the  losses;  it  was  holden*,  that  A* 
could  not  maintain  an  action  against  B.  to  recover  a  share  of 
the  money  that  had  been  so  paid. 

In  like  manner  it  has  been  holden,  that  in  a  case  of  this 
kind,  the  underwriters  cannot  maintain  any  action  against 
the  assured  for  the  recovery  of  the  premiums'.  . 

Where  one  of  two  partners  had  been  compelled  to  pay  the 
whole  of  a  loss^,  and  the  other  partner  had  paid  his  moiety 
of  the  loss  into  the  hands  of  a  broker ;  it  was  holden,  that 
this  moiety  could  not  be  recovered  from  the  broker  by  the 
partner,  who  had  paid  the  whole  loss  (17). 

If  an  officer  permit  a  prisoner  to  go  at  large^,  in  conse- 
quence of  which  he  (the  officer]  is  obliged  to  pay  the  credi- 
tor, the  officer  cannot  naaintain  an  action  for  money  paid 
against  the  debtor ;  for  he  cannot  raise  ^  cause  of  action  by 
the  payndent  of  money  for  another,  pn  account  of  his  own 
breach  of  duty  (18). 

s  Mitchell  v,  Cockbunie,  2  H.  61.  379.  stated  tbit  case  to  the  judges  of  the 

Aubert  v.  Maze,  2  Bos.  andPul.  S71.  Kiog^s  Bench,  who  concurred  in  the 

a  Branton  v.  Taddy,  1  TauntoB*s  R.  6.  same  opiuioo.                                    , 

b  Sullivan  ▼.  Greaves,  Park*s  Ins.  8.  c  Pitcher  v.  Bailey,  8  East.  171* 

Per  Kenyon,  C.  J.  who  afterwards  '^ 


(17)  The  defendant,  being  a  broker,  effected  an  insurance  for 
the  plaintiff,  a  British  subject,  on  goods  from  Ostend  to  the  East 
Indies,  on  board  an  Imperial  ship,  which  insurance  was  illegal  by 
7  G.  ].  Stat.  1.  c,  21.  s.  2.  The  ship  having  been  lost,  the  under- 
writers  paid  the  amount  of  the  insurance  to  the  defendant,  who, 
without  any  intimation  from  them  to  retain 'the  money,  refused  to 
pay  it  over  to  the  plaintiff.  An  action  for  money  had  and  received 
naving  been  brought,  it  was  holden,  that  the  defendaDt  could  not 
insist  on  the  illegality  of  the  contract  as  a  defence,  and  the  plaintiff 
recovered.    Tenant  v.  Elliott*  1  Bos.  and  Pal.  3* 

(18)  But  where  an  officer  discharged  a  prisoner^  arrested  on 

F 
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Of  Frauduleni  Agre€tnenis.-''Qdly.  The  amettvent  mtirt 
be  uiir  and  honest,  and  not  entered  into  for  a  naudoient  p^t- 
pose ;  for  fraudulent  contracts  are  considered  in  tfafe  same 
fight  ds  illegal  contracts,  and  consequently  an  action  cannot^ 
be  maintained  for  the  breach  of  them. 

The  defendants'*,  being  indebted  to  the  plaintiffs  and 
other  creditors,  and  being  insolvent,  assigned  all  their  effects 
in  trust  to  pay  lis.  in  the  pound  to  their  creditors,  to 
which  all  the  creditors  consented,  and  signed  the  deed  of 
trust,  except  the  plaintiffs,  who  refused  to  sign  and  to  take 
any  composition,  unless  the  defendants  would  give  them  H 
note  for  the  remaining  9s.  in  the  pound ;  the  d^endants  ac« 
cordingly  gave  a  note  to  that  amount,  whereupon'  the  plain* 
tiffs  signed  the  deed*  It  appeared,  that  if  the  plaintiffs  had 
not  signed,  the  rest  of  the  creditors  would  not  have  signed 
the  d^.  An  action  having  been  brought  on  the  note,  a 
verdict  was  found  for  the  defendants :  on  an  application 
made  to  the  court  for  a  new  trial,  it  was  refused ;  Lord  Ken« 
yon,  C.  J,  observing,  that  the  foundation  of  his  opinion  was, 
that  the  temptation  to  give  this  note  was  a  fraud  on  the  ere* 
ditors  who  were  parties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  consideration  of  receiving  a  compo- 
sition.  The  note  preceded  the  execution  of  the  deed;  all 
the  creditors  bein^  assembled  for  the  purpose  of  arranging 
the  defendants*  affairs^  the^  all  undertook  and  mutuallv  con- 
tracted with  each  other,  tnat  the  defendants  should  be  dis* 
charged  from  their  debts  after  the  execution  of  the  deed. 
Then  the  plaintiffs,  in  fraud  of  that  engagement,  entered 
into  a  contract  with  the  defendants,  which  prevented  their 
being  put  into  that  situation,  which  was  the  inducement  to 
the  other  creditors  to  sign  the  deed,  and  to  relinquish  a  part 
of  their  demands. 

The  same  principle  was  established  in  Jackson  v.  Lomas, 

4  T.  R.  166. 

■* 

d  Cockshott  ▼.  Bennett,  2  T.  R.  763.       Bee  Middleton  ▼.  U.  Ondow,  1  P. 
recognised  by  Loid  Ellenborough  in        Wms.  768. 
Steinmanv.  Magnui,  11  East,  394. 


muneproeeUf  on  payment  of  the  sum  sworn  to  and  costs,  and  was 
afterwards  obliged  to  pay  the  residue  of  the  debt,  it  was  holden, 
by  BuUer,  J.  tlutt  as  the  officer  had  not  been  guilty  of  any  impro* 
per  conduct,  and  as  he  was  by  law  compellahle  to  pay  the  whole 
debt,  he  was  entitled  to  recover  against  the  defendant  for  so  much 
money  paid  to  his  use.  Cordron  v.  Lord  Masserene.  Peake*s 
N.  P.  C.  143. 
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So  where  A.  having  given  B.  a  sum  of  money  for  goocU  in 
adTancement  of  C.%  a  secret  agreement,  between  BL  and  C. 
that  C.  should  pay  B.  a  further  sum  for  the  gdods,  was  holdeii 
to  be  void,  on  the  ground  that  it  was  a  fraud  udon  A.  oo 
where  it  was  agreed  between  the  vendors  aqd  vendee  of  goods^ 
that  the  vendee  should  9bquld  pay  lOs.  per  ton  beyond  the 
market  price^  which  sum  was  to  be  applied  in  liquidation 
of  an  old  debt  due  to  one  of  the  vendors,  9nd  the  payment  of 
the  goods  wa^  guaranteed  by  a  third  p^rson^  to  whom  the 
bargain  between  the  .parties  Was  not  communicated,  it  was 
holden'  that  this  was  &  fraud,  and  rendered  the  guaranty  void. 

So  where  a  trust  deed  was  proposed  to  the  creditors  of  an 
insolvent^,  whereby  they  all  engaged  to  accept  payment  of 
their  debts  by  six  instalments,  the  second,  third,  and  fourth 
tif  which  were  to  be  guaranteed  by  collateral  security,  and 
the  6fth  and  siirth  were  to  remain  on  the  single  security  of 
the  iosoWent;  several  of  the  creditors  refused  to  sign,  unless 
the  plaintiffs  did:  in  order  to  induce  the  plaintiffs  to  sign 
the  deed,  the  defendant,  at  the  instande  of  the  insolvent^ 
agreed  that  he  (the  defendant)  wouM  procure  the  plaintiffk 
a  collateral  security  for  the  6fih  and  sixth  instalments  within 
a  given  time,  whereupon  the  plaintiffs  signed  the  trust  deed^ 
and  the  other  creditors,  who  bad  before  refused,  signed  also^ 
but  without  any  knowleifge  of  the  agreement  between  thie 
plaintiffs  and  defendant:  an  action  having  been  brought  for 
the  non-performance  of  this  agreement,  it  was  holden  to  be 
a  void  agreement,  on  the  ground  that  it  was  a  fraqd  i^gainat 
the  other  creditors;  and  although,  in  this  case,  the  stipnlaF- 
tion  by  the  plaintiffs  was  for  a  further  security,  and  not  for 
more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  he  thought 
would  produce  him  money  more  certainly^  or  for  a  larger 
sum  than  he  had  agreed  to  take  in  common  with  the  other 
crediton;  that  it  was  equally  a  fraud  upon  the  other  credit- 
ors to  stipulate  for  either* 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  compos 
eition  to  receive  eight  shillings  in  the  pound  in  full  discharge 
of  their  debts,  and  agreed  to  release  every  thing  beyond  that, 
and  gi»e  up  all  securities  to  the  bankrupt^  and  join  in  a  peti- 
tion to  the  chancellor,  to  supersede  the  commission ;  one  of 
the  creditors  having  two  distinct  dehts  due  from  the  bank- 
rupt, for  one  of  which  he  held  bills  to  the  full  amount,  re- 
ceived his  dividend  of  eight  shilUnjgs  in  the  pound  on  both 

e  JtiBkjoB  ▼.  Duchaira,  3  T.  R.  551.  reoo^iied  by  Lord  Eldon,  C  in  Escp. 

f  Pidcock  V.  BUhop,  SB.  and  C.  605.         Sadler  and  anr:  L.  1.  U.  Ap  .11-08. 
%  Leiceiteif  y.  Roie,  4  £aat*i  R.  372. 

P  « 
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debt^,  and  then  received  the  full  value  of  some  of  the  bills; 
it  was  holden^,  that  the  bankrupt  was  entitled  to  sue  for  the* 
money  so  obtained  on  the  bills  in  an  action  for  money  had 
and  received.  The  principle  of  the  foregoing  case  was,  that 
if  the  creditor  had  been  suffered  to  retain  in  his  possession 
the  money  which  he  had  raised  on  the  bills  given  by  the 
bankrupt,  he  would  have  got  more  than  eight  shillings  in 
the  pound  out  of  the  bankrupt's  effects  by  the  amount  of 
those  bills  which  under  the  agreement  the  creditor  was  to 
restore  and  to  give  up  to  the  bankrupt.  But  where  the  cre^ 
dttors  of  an  insolvent  agreed,  by  an  instrument,  (not  under 
seal,)  that  they  would  accept  in  full  satisfaction  of  their  debts 
twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  release  him  from  all  demands ;  and  one  of  the  credit«- 
ors,  who  signed  for  the  whole  amount  of  his  debt,  held  at 
the  time,  as  a'security  for  part,  a  bill  of  exchaqge  drawn  by 
the  debtor  and  accepted  by  a  third  person;  the  money  due 
on  this  bill  having  afterwards  been  paid  by  the  acceptor,  it 
was  holden^  that  the  creditor  might  retain  it,  the  agreement 
of  composition  not  containing  any  stipulation  for  giving  up 
securities  and  the  effect  of  it  not  being  to  extinguish  the  ori- 
ginal debt 

Immoral  Agreements. — 4thly.  If  the  agreement  be  of  such 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will 
give  a  sanction  and  encouragement  to  immorality*  an  action 
cannot  be  maintained  for  the  violation  of  it.  This  position 
is  founded  on  the  maxim,  ex  turpi  causd  non  oritur  actio,  or, 
in  the  elegant  paraphrase  of  Lord  Mansfield,  justice  must  be 
drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging^  where 
it  appeared  that  the  lodging  was  let  to  the  defendant  for  the 
purposes  of  prostitution,  and  with  a  knowledge  on  the  part 
of  the  plaintiff*  of  that  fact,  it  was  holden,  that  the  action 
was  not  maintainable^.  So  where  an  action  was  brought 
against  the  defendant  for  board  and  lodging*,  and  it  appeared 
in  evidence,  that  the  defendant  was  a  lady  of  easy  virtue, 
that  she  had  boarded  and  lodged  with  the  plaintiff^,  who  had 
kept  a  house  of  bad  fame,  and  who,  besides  what  she  re- 
ceived for  the  board  and  lodging  of  the  unfortunate  women 
in  her  house,  partook  of  the  profits  of  the  prostitution;- 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  sucn  a  demand 

h  Stock  ▼.  Uawsom,  IB.  and  P.  286.      1  Girardaj  v.  RicbardioD,  1  Esp.  N.  P. 
i  TbomaA  v.  Courtnay,  1  B.  and  A.  1.         C.  13.  8.  P.  per  Keuyon,  C.  J. 
k  Crisp  ▼.  ChurchiU,  C!  B.  E.  34  Q.  3.   m  Howard  ▼.  Hodges,  Middx.  Bittingi 
PerEjre,  C.J.  B.  R.  before  Lord  Kenjon,  Ch.  J. 

3  Dec.  1796. 
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could  not  be  heard  in  a  court  of  justice..  On  the  sttne  prin* 
ciple  it  was  holden,  that  an  assumpsit  would  not  lie  to  re-- 
cover the  value  of  prints  of  an  immoral  or  libellous  tendency, 
which  had  been  sold  and  delivered  by  the  plaintiff  to  the 
defendants.  But  in  ah  action  to  recover  the  amount  of  a  bill 
delivered  for  washing  done  by  the  wife  of  the  plaintiff^ 
where  it  appeared  in  evidence,  that  the  defendant  was  a 
prostitute,  and  that  the  articles  washed  consisted  principally 
of  expensive  dresses,  in  which  the  defendant  appeared  at 
public  places,  and  of  gentlemen's  night^caps,  which  were 
worn  by  the  persons  who  slept  with  the  defendant,  with  all 
which  circumstances  the  plaintiff  was  acquainted ;  it  was 
holden,  that  the  use  to  which  the  defendant  applied  the  linen 
could  not  affect  the  contract,  and  that  the  plaintiff  was  enti- 
tled to  recover. 

The  same  doctrine  was  laid  down  by  Lord  Ellenborough, 
in  Bowry  v.  Bennet,  i  Camp.  N.  P.  C.  948,  where  an  action 
was  brought  against  a  prostitute  to  recover  the  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff.  The 
C.  J.  said,  that  the  mere  circumstance  of  the  defendant  being 
a  prostitute,  within  the  knowledge  of  the  plaintiff,  would  not 
render  the  contract  illegal.  In  order  to  defeat  the  action,  it 
roust  be  shewn  that  the  plaintiff  expected  to  be  paid  out  of. 
the  profits  of  the  defendant's  prostitution,  and  that  he  had 
sold  her  the  clothes  in  order  to  carry  it  on. 


II.  Of  the  General  Indebitatus  Assumpsit, 

Hating  premised  that  the  rules  laid  down  in  the  preced- 
ing section,  govern  the  action  of  assumpsit  in  both  its  forms, 
that  is,  whether  the  plaintiff  sets  forth  the  agreement,  for  the 
breach  of  which  he  complains,  specially,  and  declares,  as  it 
is  technically  termed,  on  a  special  assumpsit ;  or  whether, 
the  nature  of  Iiis  case  permitting  it,  he  adopts  the  general 
form  of  an  indebitatus  assumpsit,  1  shall  proceed  to  an  ex- 
planation of  the  latter  form. 

General  Indebitatus  Assun^mt.-^The  general  indebitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de- 

n  P^Lawrnice,  J.  4  Etp.  M.  P.  C  97.     o  Lloj4  t.  Johnion,  1  Bot.  andl  PhI. 

340. 
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fendfloit  not  b^ing  permitted  in  this  form  of  action  to  wage 
bis  law  (19),  tt  may  be  considered  as  a  general  rule,  that 
an  indebi^^*^9is  assumpsit  will  not  lie  in  any  case,  but  where 
debt  will  lie^  (SO).  It  is  observable,  however,  that  the  re- 
medy by  action  of  debt  is  nMbre  extensive  tb$n  the  remedy 
by  indebitatus  assumpsit;  for  debt  may  be  brought  on  a  re^ 
cord  or  specialty*  wher^B  the  indeHtaius  assummii  is  coor 
fined  to  parol  agreementpu  Hence,  although  the  form  of  the 
general  indebitatus  assumpsit  is  very  concise,  yet  it  is  essen-i 
tially  necessary  to  sta^e  in  the  declaration  far  what  caus^  the 
debt  or  duty  became  due,  in  drder  that  it  may  appear  to  the 
court  to  be  matter  whercion  an  assumpsit  may  be  founded ; 
imd  an  omission  in  this  respect  may  be  taken  advantage  of 
by  writ  df  error^,  or  in  arrest  of  judgment,  after  verdict'.  A 
declaration  merely  stating  that  the  defendant  was  indebted  to 
the  plaintiff  in  dOO  quarts  of  wheat,  for  certain  tolls  of  wheat, 
without  specifyiug  any  vfilue,  is  bad'  upon  special  demurrer^ 
But  it  is  not  necessary,  in  this  form  of  action,  to  state  the 
particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted 
to  the  plaintiff  for  work  and  labour*;  for  the  agistment*  of 
cattle  m  the  plaintiff's  ground;  for  a  premium*  upon  a  po- 
licy of  assurance  upon  such  a  ship;  upon  an  account  stated' 
(21);  on  a  foreign  judgment%  without  stating  the  cause  of 


5 


Haldol  case,  Salk.  23.  z  Fowk  ▼.  Pinsacke,  2  Lev.  153* 

,.  Cio.  Jac.  206,  207.  y  Homes  t.  Sayil,  Cio.  Car.  1 16. 

f  Foster  y.  Smitb,  Cio.  Car.  9).  z  Plaistow  y.  Van  Uzem,  Cam.  Scacc. 
8  Bfiayor  of  Reading  ▼.  Clarke^  4  B.       Dour.  6.  n.  An  Ii^shjudgmest,  since 

anci  A.  208.  the  UnioD,  Vau^han  ▼.  Plunkett,3 

A  Hibbert  ▼•  Conrthope^  Carth.  276.  Taunt,  85  n.  Harris  y.  Saunders,  4 

11  GardiDer  v.  BelliDgbam,  Hob.  6.  B.  dt  C.  41 1 .  S.  P. 


(19)  See  Slade*8  cs|se,  4  Co.  91r^95  b.  and  the  jodiciofut  r^narks 
of  Professor  Wooddeson,  in  the  third  Tolume  of  his  Systematical 
View  of  the  Laws  of  England,  p.  168.  d<  c^ 

(20)  The  authority  of  this  rule  was  questioped  by  Lord  Hi^iMffieldK 
C,  J.  in  Moses >•  Macferlan,  2  Borr,  ^008. 

(21)  In  an  section  of  tndebitaiiu  fLuumpsiU  upon  an  account  statedj^ 
It  is  not  necessary  to  prove  the  items  of  the  account,  but  only  that 
^n  account  was  stated,  for  that  is  the  cause  of  action.  Agreed  pet 
Raymond,  C.  J.  P^  and  Reynolds,  J.  in  Bartlett  v.  Emery,  1  T.  R. 
42*  n«  The  accounting  being  the  ground  of  the  promise,  is  travers- 
able. Dalby  ▼•  Cooke,  Cro.  Jac.  234.  On  an  account  stated,  the 
{>laintiff  is  not  obliged  to  prove  the  exact  sum  hud  in  the  declara-i 
tion.  Thomnson  v.  Spencer,  B.  R.  E.  8  O.  3.  Bull.  N.  P.  129. 
An  ap^^owleogment  by  the  defendant  of  a  ^^bt,  due  upon  any  ac<i 
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fiction  on  which  the  judgment  proceeded ;  or  for  money  had 
and  receivedS  without  stating  for  what  cause  the  money  was 
bad  and  receiyed. 

The  counts  in  indehiMu9  asiwnpHt  for  work  and  labour, 
goods  sold  and  deliYered,  money  lent  and  adranced^  money 
paid^  laid  out,  and  expended,  money  had  and  received,  and 
on  actount  stated,  being  in  most  frequent  use,,  are  called  the 
general  or  common  counts,  and  all  or  some  of  them  are  usu* 
ally  added  to  every  special  assumpsit,  where  the  circumstances 
of  the  case  require  it;  the  advantage  of  which  is  this,  that  if 
the  plaintiff  fails  fn  proving  the  special  count,  he  may  resort 
to  evidence  applicable  to  the  comipon  counts^,  unless  the 
special  contract  remains  open,  still  subsisting,  and  in  force, 
in  which  case  the  plaintiff  is.  pneduded.  front  necovering  da 
the  common  counts^. 

In  addition  to*  the  causes  of  actieik  ahready  enumerated,  it 
has  been  holden^  that  an  indebitatus  oMump^  will  lie,  for  a 
fee  due  from  any  pesson  who  accepts^  the  honoui:  of  knight- 
hood, to  the  gentlemen^  ushers  and  daily  waitec  to  the  kiog'; 
for  fees  due  to  an  usher  of  the  black  rod'';  for  a  reasonable 
and  cdstCMnary  fine  due  to  the  heir  of  the  lord  from,  a  copy- 
holder, upon  the  death  of  the  lord\  for  £reight< ;.  for  money 


a  Rabies  t.  Sikes,  B.  R.  M.  22  Car.  2;  receiyed,.  Art.  11 .  andCooke  v.  Miui<> 

V  Payne  v.  Baoomb,  Doup.  651.  ktone,  1  Boa.  and  Pal.  N.  R.  S51 . 

e  Halle  ▼.  Heightman,  2  Baat*8  R.  147.  d  Dnppa  v.  Gerard,  Garth.  95. 

seeognising    Weston    ▼.    Downes,  e  Sanderson  ▼.  Brignall,  Str.  747. 

Doag.23.    See  also  j»M<,  under  inde-  f  ShutUeworth  ▼.  Garrett,  Garth.  90^ 

Status  ointmptii,  for  mon^  had  and  Holt,  G.  J.  dissentient  (22). 

g  1  Ventr.  100. 


count,  is  sufficient  to  enaible  the  plaintiff  to  recoirer  upon  a  count  for 
an  account  stated.  Knowles  ▼.  Michel,  13  East,  249.  *'  I  think 
Knowles  v.  Michel  is  an  authority  to  shew,  that  though  in  form  a 
count  upon  an  account  stated  is  ^  of  and  concerning  divers  sums  of 
money,**  yet  proof  of  one  item  is  good  to  maintain  such  a  count; 
dhen  may  he  supported  hy  evidence  of  one.'*  Per  Ld.  Ellenbo- 
lOugh,  C.  J.  in  Highmore  v.  Primrose,  5  Maule  and  Selwyn,  67. 
**  It  has  been  held,  that  upon  a  count  for  jg^oods  sold  and  delivered, 
the  plaintiff  may  prove  the  sale  of  one  article,  and  that  will  be  well 
cnooglu  The  same  rule  applies  to  this  count,  which  is  ^*  of  and 
concerning  diveis  sums**  as  to  the  count  fi>r  goods  sold.**  Per  Hoi- 
Toyd,  !•  8«  C* 

(22)  It  was  admitted  b^  the  court,  in  this  case»  that  debt  would 
lie  for  a  fine  upon  an  admittance  to  a  copyhold.  See  also  Whitfield 
V.  Hunt>  Doug.  727,  n.  [f  1<>5.]  where  it  was  holden,  that  a  general 
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due  by  the  custom  of  London  for  scavage^;  for  tolls';  for  ft 
penalty  due  by  the  ordinances  of  a  company  for  not  servitig 
the  office  of  steward,  according  to  a  bye-law*;  and,  lastly, 
indebitatus  assumpsit  will  lie  on  a  foreign  judgment^  *" 

But^n  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  ex- 
change by  the  payee  against  the  acceptor",  because^  the  ac- 
ceptance is  only  a  collateral  engagement  to  pay  the  debt  of 
another,  namely,  the  debt  of  the  drawer;  nor  will  it  lie  for  a 
wager",  because  a  real  consideration  is  wanting,  and  debt  wilt 
not  lie  for  a  wager. 

It  will  be  proper  to  remark  here,  that  an  i$idebitaius  as^ 
sumpsit  will  not  lie  on  a  special  agreement^  until  the  terms 
of  it  are  performed;  but  when  that  is  done,  it  raises  a  duty, 
for  which  a  general  indebitatus  assumpsit  will  lie. 

In  cases  of  this  kind,  f.  e.  where  the  terms  of -the  special 
agreement  hare  been  performed,  if  the  plaintiff,  having  de- 
clared on  the  special  agreement,  and  also  on  ^  general  inde-* 
bitatus  assumpsit,  fail  in  proving  the  special  agreement^  he 
may  resort  to  the  general  couni^^  (23}. 

h  City  of  London  t.  Goree,  2  Lev.  174.  m  ftard*8  case,  Siilk.23. 

i  Steward  v.  Baker,  1 T.  R.  618.  n  Bovey  Ca«tleman,  Ld.  Raym.  69. 

k  Barber  Surgeoni  ▼.  Pelson,  3  Lev.  o  Gordon  ▼.  Martin,  Fitt^Gib.  303. 

262.  p  Leeds  t.  Burrows,  13  East,  3. 
1  Crawford  v.  Whittal,  Doug.  4.  n.[l]. 


indehitaXus  assumpsit  would  lie  by  the  lord  against  the  tenant  of  a 
customary  tenement  for  a  fine  due  upon  admission. 

(23)  "  If  A.  declare  upon  a  special  agreement,  and  likewise  upon 
^quaTUum  meruit^  and  at  the  trial  prove  a  special  agreement,  but 
different  from  that  which  is  laid  in  the  declaration,  he  cannot  reco- 
ver on  either  count:  not  on  the  first,  because  of  the  variance;  nor 
on  the  second,  because  there  was  a  special  agreement ;  but  if  lie 
prove  a  special  agreem(mt  and  the  work  done^  hut  not  pursuant  to  such 
agreement,  he  shall  recover  upon  the  quantum  meruit;  for  odierwise 
he  would  Tiot  he  able  to  recover  at  alV*     Bull.  N.  P.  139.  Str,  638. 

^  ■  » 

"I  apprehend  the  rule  to  be  this :  where  a  party  declares  on  a 
special  contract,  seeking  to  recover  thereon,  but  fails  in  his  right  so 
to  do  alt(^ether,  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that,  supposing  there  had  been  no  special  contract,  he  might 
still  have  recovered  for  money  paid,  or  for  work  and  labour  done. 
As  in  the  case  of  a  plaintiff*  suing  a  defendant  as  having  built  a  house 
for  him  according  to  agreement;  there,  if  he  foil  to  prove  that  he 
has  built  it  according  to  agreement,  he  may  still  recover  for  his  work 
and  labour  done."  Per  Sir  J.  Mansfield,  delivering  the  6pinionL.of 
the  court  m  Cooke  v.  Muostonc,  1  Bos.  and  Pul.  N.  R.  354.    "  Xt  a 
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tn  an  action  of  indebitains  asfumpnt  for  goods  sold  and 
delivered^,  it  appeared  that  the  goods  in  question  bad  been 
valued  at  a  certain  sun),  for  yrhiiAapatfrneni  was  to  bd  made 
by  the  defendant  in  three  numths  e^ier  the  \6ih  of  September^ 
180t,  (the  day  on  which  the  bargain  was  concluded,)  by  a 
bill  of  two  months.  The  action  was  commenced  in  Hilary 
Term,  1803|  before  the  expiration  of  five  months  from  the 
day  on  which  the  contract  was  made.  The  Court  of  King's 
Bench  (dissentiente  Ellenborough,  C.  J.)  were  of  opinion, 
that  the  action  was  prematurely  brought  on  the  implied  as-^ 
sumpsit  before  the  expiration  of  the  credit,  and  that  a  special 
action  of  assampsit  was  the  mode  in  which  the  defendant 
ought  to  have  been  sued  for  the  not  giving  at  the  end  of  three 
months  it  bill  of  two  months,  in  which  action  the  plaintiff 
would  have  been  entitled  to  recover  damages  against  the  de- 
fendant for  his  not  having  given  the  bill,  ^uch  as  the  loss  of 
interest,  &c.  (24). 

So  where  goods  were  purchased  by  the  defendant  of  the 
plaintifi*',  to  be  paid  for  by.  a  bill  at  two  months,  which  bill 
was  accordingly  drawn  upon  the  defendant  for  the  amount 
of  the  goods,  and  tendered  for  acceptance,  which  was  re^ 
fused ;  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  having  been  brought  before  the  expiration  of  the 
two  months,  it  was  holden  by  the  Court  of  Common  Pleas, 

ti  Musten  v.  Price,  4  Eait^i  Rep.  147.      r  Dutton  t.  Solomotison,  3  Boi.  and 

Pul.  58Z 


man  agrees  to  build  for  another  a  house  to  be  paid  for  it,  and  after-* 
wards  bliilds  the  house,  in  this  case  he  has  two  ways  of  declaring, 
either  upon  the  original  executory  agreement,  as  to  be  performed 
tn /uturo,  or  upon  an  tndebiiatas  assumpsit^  or  quantum  meruit^  when 
the  house  is  actutiUy  buUtf  and  the  agreement  executed.**  Per  Deni- 
8on,  J.  Alcorn  v.  Westbrook,  1  Wils.  117. 

(24)  Care  must  be  taken  to  distinguish  cases  of  this  kind  from 
the  common  cases  in  which  goods  are  sold,  and  a  bill  taken  in  pay- 
ment payable  at  a  future  day,  but  without  any  express  agreement  for 
Ume  for  the  payment  of  the  goods;  in  this  last-mentioned  case,  if 
the  bill  is  dishonoured,  the  drawer  may  be  sued  immediately  upon 
the  original  cause  of  action,  without  any  re^rd  being  had  to  the 
time  wnich  the  bill  has  to  run ;  for  there  bemg  no  agreement  as  to 
time,  the  party  takes  the  bill  as  payment,  and,  therefore,  if  it  turn 
out  to  be  good  for  nothing,  'the  creditor  has  not  received  that  which 
the  other  undertook  to  give  him,  and  may  therefore  pursue  his  re- 
medy immediately.  Stedman  v.  Gooch,  1  Esp.  N.  P.  C.  5.  Puck- 
ford  V.  Harwell,  6  T.  R.  52.    Owtnson  v.  Moise,  7  T.  R.  64.    A 
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OD  the  authority  of  the  preceding  case,  that  the  action  could 
not  be  austained  (i^d). 

But  it  must  be  obeenred*  that  the  plaintiff  is  entitled  to 
reoover  for  gooda  sold  and  delivered  upon  credit  for  a  certain 
lime*,  if  it  appear  by  a  special  memorandum  that  the  bill 
was  filed  on  a  day  subsequent  to  the  expiration  of  the  credit^ 
although  the  writ  appear  to  have  issued  before  (20). 

A.  agreed  to  deliver  to  B.  100  bags  of  hops  at  a  certain 

Erice  per  cwt  by  a  certain  time^.  A.  having  delivered  twelve 
Ags  before  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered,  (t  was  holden^  that,  as  the 
contract  was  entire  and  could  not  be  split,  the  plaintiff  was 
not  entitled  to  bring  an  action,  until  the  whole  quantity  was 
delivered,  or  until  the  time  for  delivering  the  whole  had 
arrived. 

A  collateral  undertaking  must  be  declared  on  specially ; 
as  where  B.  undertook  in  writing  to  A,  to  answer  for  the  pay- 
ment of  certain  goods  to  be  sent  by  him  to  C,  it  was  holden*, 
that  A.  could  not  maintain  an  indebitaiu*  asswmsii  against 
B.  for  the  price  of  the  goods  sent  to  C,  but  that  be  ought  to 
have  declared  specially  on  the  guaranty. 

t  Svanoott  ▼.  WeitgartlH  4  Eait*i  R.  26.    a  Mines  ▼.  Seultlioipe^ 2  Camp.  N.  P.  C. 
t  WaddiDgton  y.  Oliytr,  %  Bot.  A  PaU       916« 
N.R.61. 


debtor  is  not  discharged  by  giving  a  check  which  Dioduces  nothingp 
although  payment  in  cash  may  have  been  previously  tendered ;  and 
the  circumstance  of  the  check  being  given  by  the  agent  of  the  debtor, 
who  is  at  the  time  indebted  to  bis  principal  in  a  larger  amount,^ 
makes  no  difference.    Everett  v.  Collins,  2  Camp.  N.  P.  C,  515. 

(25)  Lord  Alvanley,  C.  J.  said,  **  that  He  should  recommend  to 
any  person  bringing  an  action  in  a  case  of  this  kind^  [even  after  the 
eipiration  of  the  two  months,]  to  declare  on  the  special  agreement^ 
as  well  as  on  the  general  count ;  for  he  entevtained  great  doubts^ 
whether,  even  at  the  end  of  the  two  months,  an  mdeHtatus  asmmpdt 
would  He,  if  it  did  not  lie  before  the  expiration  of  that  period^**  But 
see  4  East's  R.75.  See  also  Brooke  v.  White,  I  Bos.  and  PuU  N.  lU 
330.  cont. 

(26)  In  like  manner  where  a  declaration  is  entitled  generally  of 
the  term,  in  which  case  it  refers  to  the  first  day  of  the  term«,  and 
evidence  is  given  of  a  cause  of  action  accruing  after  that  day ;  yet,  if 
upon  the  production  of  the  writ  it  appears  that  the  writ  wa&  sued 
out  after  the  cause  of  action,  no  advantage  can  be  taken  of  the  mis- 
take in  the  title  of  the  declaration.  Rhodes  v.  Gibbs,  Surrey  Sum. 
Ass.  1804,  Heath,  J.    5  Esp.  N.  P.  C.  163. 
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The  general  pukbHaiug  assumosii  for  mooey  paid,  and  for 
money  had  and  received,  being  tnose  forens  of  action  which 
are  of  wore  extensive  application  tbau  any  other  known  in 
the  law,  I  shall  proceed  to  inquire  in  what  cases  they  may  be 
brought,  b^inning  with  the  md^tiMus  atwn^aU  for  money 
paid, 

Of  the  Indebitatus  Ainmpdt  far  Mauev  patd.'^Where  a 
person  has  laid  out  his  own  mooey  for  the  use  of  another^ 
either  with  the  express  or  implied  consent  of  such  other  per- 
son,  the  law  implies  a  promise  of  repayment,  for  a  breach  of 
which  an  MMiaius  OMnmpdt  for  money  paid,  kid  outj  m& 
expended,  may  be  maintained* 

As  where  one  person  is  surety  for  another,  and  compellable 
to  pay  the  whole  debt'  and  the  surety  is  caUed  upon  to  pay. 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recoverea  against  bim  in  an  action  for  oEionqr  paid^  even 
tboug^h  the  surety  did  not  pay  the  debt  by  the  <ksire  of  the 
principal  (97). 

z  Per  K^agron,  C.  J.  8T.E.aiO. 

y^^— ^^*^    ■  ■  ■        ■   '  ■       ■  I  I    I  I  B^      I         ■*  II       I  I  ■  ip     ^1    I  mmmmm^ ■    —  ■  <■  i    >  ^  n     ■  ,    ,  i , 

(27)  Upon  this  subject,  fiulkr,  J.  in  Toussaint  v.  Martinnant, 
9  T«  R«  105,  observed,  that  **  in  ancient  times  an  action  could  not 
'be  maintained  at  law,  where  a  surety  had  paid  the  debt  of  his 
principal;  and  the  first  case,  in  which  the  plaintrff  succeeded, 
was  before  Ooold,  J.  at  Dorchester,  which  was  decided  on  equi« 
table  grounds.*' 

AlthoQgfa  the  preceding  observation  was  cited  without  remark, 
in  "a  modem  case,  viz.  b^  Mr.  J.  Lawrence,  in  Cowley  v.  Dunlop, 
7  T.  R.  568,  I  am  inclined  to  think  that  the  position  is  not  HXntAy 
correct.  From  a  MS.  note  in  my  possession,  the  same  doetrine  ap- 
pears to  have  been  laid  down  by  Lord  Mansfield,  C.  J.  in  the  year 
1757,  six  years  before  Sir  H.  Gould  was  appointed  a  judge  of  the 
Court  of  Common  Pleas.  The  case  alluded  to  was  that  of  ]!)ecker 
V.  Pope,  London  Sittings,  9th  July,  1757.  It  was  an  action  brought 
by  an  administrator  ds  hofnis  non  of  a  surety,  who,  at  defendant's 
Tequest, 'had  joined  with  another  friend  of  defendant*s  in  eiving  bond 
for  the  payment  of  the  price  of  some  goods  that  were  sold  to  defend-* 
ant:  and  the  surety  having  been  obliged  to  pay  the  money,  the  ad- 
ministTator  declared  against  defendant  for  so  much  money  paid  to 
his  use;  Lord  Mansfield  ditectsd  the  jury  to  find  for  the  plaintiff; 
observing,  that  where  a  debtor  desires  another  person  to  be  bound 
with  him  or  for  him,  and  the  surety  is  afterwards  obliged  to  pay  the 
debt,  this  is  a  sufficient  consideration  to  raise  a  promise  in  law,  and 
'  to  chaige  the  principal  in  an  action  for  money  paid  to  his  use.  He 
added,  that  he  had  conferred  with  most  of  Uie  judges  upon  it,  uvA 
they  agreed  in  that  opinion. 
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So  where  two  pereong  ate  Bureties  for  an6ther^  and  the 
obligee  compels  one  of  the  sureties  to  pay  the  whole  debt, 
such  surety  may  maintain  an  action  against  his  co-surety,  and 
thereby  compel  him  to  contribute  his  proportion  towards  the 
payment  of  tne  debt  N.  In  such  case,  it  does  not  appear  to 
be  necessary,  that  the  insolvency  of  the  principal  debtor 
should  be  proved. 

But  where  it  appeared  that  one  of  two  sureties  had  been 
prevailed  on  to  become  a  surety  at  the  instance  of  the  other*, 
and  the  other  had  been  compelled  to  pay  the  debt.  Lord 
Kenyon  would  not  permit  him  to  call  on  his  co-sare^  for 
contribution,  more  especially  as  he  had  taken  a  bill  of  sale 
from  the  principal  debtor  in  order  to  protect  himself. 

An  action  for  money  paid  cannot  be  maintained  unless  there 
be  a  request  to  pay  it,  either  express  or  implied.  Hence, 
where  the  defendant  contracted  to  transfer  stock  on  a  certain 
day  to  the  plaintiff,  but  failed  to  perform  his  contract;-  lipon 
which  the  plaintiff  bought  the  stock,  and,  to  recover  the  con- 
sequent loss  sustained  by  him,  brought  an  action  against  the 
defendant  for  money  paid :  held  *  that  such  action  was  not 
maintainable,  as  the  plaintiff  should  have  declared  specially 
on  the  contract 

This  action  may  be  maintained  by  the  bail  against  their 

f^rincipal^,  for  the  recovery  of  such  sums  of  money,  as  they, 
rom  their  situation  as  bail,  and  in  order  to  secure  them* 
selves,  have  been  fairly  and  necessarily  obliged  to  expend. 
The  bail  may  surrender  their  principal  in  their  own  discharge, 
and  for  their  own  security;  consequently,  if  the  principal 
absconds,  and  the  bail  incur  expenses  in  sending  after  him 
and  securing  him,  in  order  that  he  may  be  surrendered, 
such  expenses  may  be  recovered  in  this  action  against  the 
principal. 

So  where  A.,  B.,  and  C.  were  lessees  of  certain  premises, 
by  deed  from  D.%  to  whom  they  covenanted  to  pay  the  rent, 
and  B.  and  C.  assigned  their  interest  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of  A., 
where  they  were  taken  as  a  distress  by  D.  for  rent  arrear, 
and  the  plaintiff,  in  order  to  redeem  his  goods,  was  obliged 
to  pay  the  rent  due,  taking  at  the  time  a  receipt  from  D.'s 


7  Admittad  in   Cowell   ▼.    Edwaidi,  a  Ligfatfoot  ▼.  Creed,  6  Taimt^  368. 

SBot.acPaU  268.  and  byLd.Ken-  b  Fisher  t.  Fellows,  5  £sp.  N.  P.  C 

jot^  C.  J.  in  the  following  caise.  171 . 

z  Turner  ▼.  DiTies,  2  £sp.  N.  P.  C.  c  EzaU  ?.  Partridge  and  otbeit,  8  T.  R. 

47S.  308. 
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attorney  as  for  so  much  received  on  account  of  A.»  B«,  and  C; 
it  was  holden^  that  the  plaii^tiff  might  maintain  an  action 
for  mon^  paid  Against  A*,  flL,  and  C.,  on  the  ground  that 
the  three  defendants  were  liable  to  the  landlord  for  the  rent 
in  the  first  instancCi  and  as,  by  the  payment  made  by  the 
plaintifr,  all  the  three  were  released  from  the  demand  of  the 
rent,  and  as  such  payment  was  not  a  voluntary  but  a  com- 
pulsory payment,  because  the  plaintiff  could  not  have  relieved 
himself  from  the  distress,  under  these  circumstances  the  law 
would  imply  a  promise  by  the  three  defendants  to  repay  the 
plaintiff. 

In  the  preceding  case  it  will  be  observed  that  the  money 
paid  was  the  plaintiff's  money';  this  is  requisite  for  the 
maintenance  of  the  action ;  for  where  A.  let  a  house  to  B., 
which  B.  underlet  to  C,  and  A.  distrained  the  goods  of  C.  for 
rent  due  from  B.,  which  goods  were  afterwards  sold  by  virtue 
of  the  Stat.  S  W.  &  M.  sess.  9.  c.  6.  s.  2.  and  the  money  arising' 
from  the  sale  paid  over  by  the  auctioneer  to  A.;  it  was  holden 
that  C  could  not  maintain  an  action  against  B.  for  .money 
paid  to  his  use,  because  the  money  in  question  never  was  the 
money  of  C«  but  the  money  of  the  landiorfl ;  for  the  moment 
the  goods  were  converted  into  money,  that  money  became  an 
executed  satisfaction  in  the  landlord  for  the  rent  arrear ;  and 
C.  the  tenant  was  only  interestedan  the  surplus  proceeds,  if 
any,  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  person 
having  received  an  advantage,  from  the  payment  of  money  by 
another,  is  not  sufficient  to  raise  an  assumpsit  against  the 
former ;  the  consent  of  the  parly,  either  express  or  implied, 
is  essentially  necessary  to  the  support  of  the  action. 

In  an  action  for  money  paid*,  laid  out,  and  expended,  by 
the  plaintiffs,  to  the  use  ot  the  defendants,  it  appeared  that, 
by  Stat.  S2  and  %S  Car  S.  c.  11.  the  parishes  of  St  Vedast's 
and  St.  Michael  le  Quern  were  united ;  and  that  since  that 
time,  one  set  of  officers  bad  served  for  the  two  parishes,  the 
election  of  whom  had  always  been  made  at  a  joint  vestry ; 
that  onlv  nine  vacancies  in  the  office  of  sexton  had  happened 
since,  all  which  had  been  filled  up  agreeably  to  this  custom; 
that  in  the  ^ear  1759  the  sexton's  salary  was  fixed  at  201.  per 
annum,  which  was  agreed  to  be  paid  eaually  by  both  parishes; 
that  the  overseers  of  St.  Vedast's  had  paid  the  sexton  who 
was  last  chosen  the  whole  sum,  to  recover  a  moiety  of  which 
this  action  was  brought    The  defence  set  up  was,  that  the 

d  Moore  t.  Pyrke,  11  East,  5%  seen  of  St  Michael  le  Qaern,  Lon- 

e  Stoket  and  another,  Oreneen  of  St.        don,  1  T.  R.  20. 
Ve^Mt'i,  T.  Lewis  and  another,  0?er* 
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laftt  election  of  a  Bexton  was  not  a  joint  one,  Md  that  tile 
pariab  of  St  Michael  claimed  a  right  of  choosing  a  separate 
sexton  for  tbemselTes,  of  which  they  had  given  notice  to  the 
other  pacish.  Lord  Mansfield,  C.  J.  TMs  action  mutt  be 
grmmded  either  on  an  esprees  &r  implied  consent ;  but  here 
IS  neither.  Buller,  J»  If  this  were  held  to  be  a  joint  obliea^ 
tion,  it  irould  be  seymg  that  the  sexton  might  bring  bis 
action  against  one  of  Uie  parishes  for  the  whole  sum,  which  is 
not  the  ctM, 

In  lik^  manner,  it  was  holdeni  that  a  broker^  (who  had 
contracted  With  third  persons  for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  his  principal,  but  without  disclosing 
the  name  of  his  pnncipal,  who  afterwards,  in  consequence 
of  the  rise  of  the  stocks,  refused  to  make  good  his  bargain) 
could  not,  by  paying  the  difference  to  the  persons  to  whom 
the  stock  had  been  sold,  maintain  an  action  for  money  paid 
on  an  implied  assumpsit  against  his  principal  for  the  amounts 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auctiori', 
and  he  undertakes  to  conduct  the  auction  so  as  to  avoid  in* 
curring  the  duty  if  the  estate  is  not  sold,  but  through  mistake 
transacts  the  business  so  that  the  duty  attaches,  which  he  is 
obh'ged  to  pay,  the  law  will  not  raise  an  implied  promise  on 
the  part  of  the  employer  to  reimburse  the  auctioneer  the  mo« 
ney  paid  for  the  duty,  which  has  been  thus  incurred  ibrough 
his  own  blunder. 

An  officer  guil^  of  a  breach  of  duty  cannot  recover  money 
which  he  has  paid  in  consequence  of  it,  though  for  the  benefit 
of  the  defendant^. 

If  A.  recover  in  an  action  founded  on  tort  against  B.  and 
C.^  and  levy  the  whole  damages  on  B.,  B.  cannot  maintain  an 
action  against  C.  upon  an  implied  assumpsit  for  a  reimburse- 
ment of  a  moiety ;  for  a  contribution  cannot  be  claimed  as 
between  joint  wrong-doers  (28). 

f  Child  T.  Korl^,  8  T.  R.  610.  h  Pitcher  t.  Bailey,  8  East,  171. 

SCa|]p^.TophaiD,6Ea<t,3S2.  i   Iteiyweather  ▼.  Nizan,  8  T.  R.  18S. 


(28)  A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyon 
C.  J.  S.  C.  So  an  action  of  ateumpsit  lies  by  a  ship  owner,  to  re- 
coTer,from  tbe  owner  of  the  cargo,  his  proportion  or  a  general  aver- 
age loss,  incurred  by  sacrificing  the  tackle  belbnnng  to  a  ship  on  an 
eztraordiinaryemeig^icy  for  the  benefit  of  the  whole  concern.  Birk- 
ley  V.  Presgrave,  I  Ettst^s  R.  220.  So  an  action  may  be  maintained 
to  recover  a  opntribution  in  tbe  nature  of  a  general  average  by  one 
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-  A.  having  recotered  a  judgment  against  a  'tredei^*  and 
taken  out  ex^ution,  a  levy  was  made  on  the  eoods  of  the 
trader,  but  after  he  had  committed  an  act  of  bankruptcy,  and 
the  money  levied  was  paid  over  to  A.  An  action  of  trover 
was  afterwards  brought  by  the  assignees  against  A.,  the  she- 
rifft  and  the  bailiff^  in  which  damages  were  recovered :  and 
these  damages,  together  with  the  costs,  were  paid  by  tbe 
bailiff;  it  was  holden,  that  there  was  no  implied  promise  on 
the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute  to  the 
damages  and  costs  in  the  action  of  trover ;  but  that  the  bailiff 
might,  in  an  action  for  money  had  and  received,  recover  the 
levv*money,  being  money  paid  under  a  mistake  to  A.  and  the 
bailiff  being  answerable  for  it  to  the  assignees. 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  bad  acted  in  the  commission,  and  two  of  them  paid 
the  solicitor's  bilP,  it  was  holden  that  the  two  could  not 
maintain  a  joint  action  agamst  the  third  for  contribution,  but 
that  each  ought  to  bring  a  teparate  action.  So  where  three 
had  entered  into  a  joint  and  several  bond  of  indemnity  to  a 
sheriffs,  for  the  protection  of  their  separate  interests,  and 
the  sheriff  had  compelled  two  of  them  to  pay  the  whole  sum, 
it  was  holden  that  they  could  not  maintain  a  joint  action 
against  the  third  for  contribution. 

?fthe  Indebitatus  Assumpsit  for  MoHev  JMd  and  received* 
he  action  for  money  had  and  I'eceived  is  founded  on  all 
the  equitable  circumstances  of  the  case  between  the  parties ; 
and,  consequently,  in  order  to  recovel*  in  this  form  or  action, 
the  plaintiff  must  shew  that  he  has  equity  and  conscience  on 
his  side.  From  the  following  positions  it  may  be  collected  in 
what  cases  this  action  may  be  maintained. 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to 
receive  it,  but  really  has  not  any  such  authority",  and  after- 
wards I  am  compelled  to  pay  it  again  to  the  person  law- 
fully entitled  to  receive  it,  an  action  for  money  nad  and  re- 

k  Milton  V.  Milner,  2  Camp.  N.  P.  C.  m  Kelby  v.  Vernon,  6  Ef  p.  N.  P.  C. 

452.  194« 

1  Bnnd  and  anoU>erY.  Boukott,  3  Boa.  9  Bonnell  y.  FouIm,  2  Sid.  4.  Seepoat, 

A  Pul.  236.  page  86,  Cripps  v.  Reade. 


3  Camp. 
coRtribu- 


shipper  of  goods  against  another.    Dobson  v.  Wilson, 

N.  P.  C.  480.    The  owners  of  a  ship^  cargo  are  liable  to 

tion,  at  the  suit  of  the  ship  owners,  for  ship's  stores  necessarily 

thrown  overboard  after  a  vessel  was  captured,  and  while  she  was  in 

tbe  hands  of  the  enemy.    Price  v.  Noble,  4  Taunt.  123^ 


/ 
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ceived  will  lie  against  the  person  unjustly  receiving  the  mo- 
ney {^9). 

2.  Where  a  person  has  usurped  an  office  belonging  to 
another^,  and  taken  the  known  and  accustomed  fees  of  office, 
an  action  for  money  had  and  received  will  lie  at  the  suit  of 
the  party  really  entitled  to  the  office,  against  the  intruder,  for 
the  recovery  of  such  fees. 

Hence  this  action  is  frequently  brought,  in  the  place  of  an 
assize,  to  try  the  right  to  offices^  to  which  fees  are  annexed"!. 
It  must  be  observed,  however,  that  this  action  will  not  lie  to 
recover  gratuitous  donations  given  to  the  intruder,  as  money 
given  by  strangers  for  shewing  a  church ;  for  an  assize  will 
not  lie  tor  a  gratuity. 

An  action  for  money  had  and  received'  does  not  lie  by  the 
nominee  of  a  perpetual  curficy  for  the  profits  thereof,  until  he 
has  obtained  the  bishop's  licence;  for,  in  curacies,  the  party 
is  not  in  possession,  until  licence.  But,  in  the  case  of  a  do- 
native, tlie  party  is  in  full  possession  immediately  on  the  no* 
mination ;  and,  consequently,  if  any  other  person  takes  the 
rents  and  profits,  he  may  maintain  an  action  for  money  bad 
and  received*. 

3.  Where  money,  to  which  there  was  not  atoy  ground  of 
claim  in  conscience,  has  been  paid  under  a  mistake,  the 
party  may  recover  it  back  again  in  an  action  for  money  bad  and 
received : 

As  where  A.S  who  was  indebted  to  the  estate  of  B.  a 
bankrupt,  paid  the  debt  to  his  assignees  without  setting  ofll^ 
as  he  was  entitled  to  do,  a  sum  of  mortey  due  to .  himself 
from  the  bankrupt,  it  was  holden  that  A.  might  recover  the 
money,  which  he  had  neglected  to  set  off,  in  an  action  for 
money  had  and  received  against  the  assignees.  So  where 
an  action  was  brought  against  a  person  upon  a  groundless 

•  Aris  ▼.  Stukeley,  2  Mod.  260.    See  of  tiying:  the  right  where  there  are  no 

Alio  Howard  t.  Wood,  2  Lev.  245.  feei. 

and  the  opinion  of  Holt,  C.  J.  in  r  Powell  ▼.  Milbank,  1  T.  R.  399.  n.  2. 

iLd.  Ray.  703.  Bl.  R.  861.  S.  C. 

p  Boyter  ▼.  DodsworUi,  6  T.  R.  681.  s  Per  Aahhuret,  J.  in  The  King  v.  Bi* 

q  See  R.  y.  Bingham,  2  East's  R.  311.  shop  of  Chester,  1  T.  R.  403. 

Information  in  nature  of  quo  war-  t  Bixe  ▼.  Dickasoo,  1  T.  R.  285. 

ranto  is  the  only  convenient  method 


f 


(29)  If  A.  be  indebted  to  B.,  and  pay  such  debt  to  the  attorney  of 
a  person  suing  A.  in  B-'s  name,  but  without  B.'s  authority,  B.  may, 
notwithstanding,  recover  the  debt  in  an  action  against  A.,  whose  re^ 
foedy  is  against  the  attorney,  although  the  attorney  was  deceived  by  a 
counterfeited  warrant  of  attorney.  .  Robson  v,  Eaton,  1  T.  R.  62. 
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demand",  and  the  cause  was  compromised  by  the  payment 
of  the  money  demanded,  it  was  boJden,  that  money  had  and 
received  would  lie  for  the  recovery  of  the  sum  so  paid.  But 
where  money  has  been  paid  under  the  compulsion  of  legal 
process  in  an  action,  which  the  party  might  have  defended 
successfully  [f  he  had  been  prepared  with  his  evidence,  this 
money  cannot  be  recovered,  in  aa  action  for  money  had  and 
received ;  although  3Mch  evidence  be  produced  at  the  trial 
of  the  second  action*  as  sbewi»  that  the  other  party  was  not 
entitled  to  recover  it  in  the  first. 

The  defendant  had  brought  an  action  against  the  present 
plaintiff  for  goods  sold*,  for  which  the  plaintiff  had  before 
paid  and  obtained  the  defendant's  receipt,  but  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the. payment,  he  could  not  defend  the  action,  but  was 
obliged  to  submit  and  pay  the  money  again,  and  gave  a 
cognovit  for  the  costs.  The  plaintiff  afterwards  found  the 
receipt,  and  brought  an  action  for  money  had  and  received 
ip  order  to  recover  the  amount  of  the  sgm  so  wrongs 
fully  enforced  in  payment.  But  Kenyon,  C.  J.  was  of  opi- 
nion, that,  after  the  n^oney  had  been  paid  under  legal 
process,  it  could  not  be  recovered,  however  unconscienti- 
ously  retained  by  the  defendant,  though  the  case  of  Moses 
V.  Macferlan,  9  Burr.  10Q9,  (30)  was  referred  to ;  and  there 
upon  the  plaintiff  ^ was  nonsuited.  On  a  motion  to  set  aside 
the  nonsuit.  Lord  Kenyon  said,  that  after  recovery  by  pro- 
eess  <^law  there  must  be  an  end  of  litigation,  otherwise  there 
would  not  be  any  security  for  any  person.   He  could  not  con- 

u* Oobdefi  ▼.  Kenrick,  4  T,  R.  432.  in    z  Muriott  v.  Hampton,  7  T.  R.  269. 
noti. 


(30)  Macferlan  sued  Moses  iq  the  Court  of  CQpscience,  as  in- 
djOTser  of  a  small  bill  of  exchange,  and  recovered  against  him  there, 
in  breach  of  an  agreement  in  writing  between  them,  that  Moses 
should  not  be  liable  nor  prejudiced  by  reason  of  his  indorsement. 
Moses  paid  the  money  and  brought  an  action  in  the  King's  Beoch  to 
repover  it  back,  as  money  had  and  received  to  bis  use ;  and  it  was 
bolden  that  the  action  might  be  maintained.  See  the  judicious  re- 
marks of  Eyre,  C.  J.  on  this  case  in  Phillips  v.  Hunter,  2  H.  Bl.  414« 
and  the  pointed  observation  with  which  he  concluded  those  re- 
marks :  *'  I  believe  that  judgment  (the  judgment  in  Moses  v.  3fac- 
*^  fterlan)  did  not  satisfy  Westminster  Hall  at  the  time:  I  never 
"  (copld  subscribe  to  it;  it  seemed  to  me  to  unsettle  foundations.*' 
**^  Moses  V.  Macilerlan  bas  properly  been  questioned  in  many  cases/* 
Per  Heathy  J.  in  Brisbane  v.  Dacres,  5  Taunt  160, 
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seot,  therefore,  to  grant  a  rule  to  shew  cause,  lest  it  should 
seem  to  imply  a  doubt  And  Grose,  J.  said,  that  it  would 
tend  to  encourage  the  greatest  neffligenoe,  if  the  court  were 
to  open  a  door  to  parties  to  try  their  causes  agaia,  because 
they  were  not  property  prepared  the  first  time  with  their  en- 
dence.    Rule  refused  (31)* 

The  trustees,  under  a  marriage  settlement  of  stock,  the  di« 
vidends  of  which  they  covenanted  to  permit  the  Ijankrupt  to 
neceife  for  his  life,  executed,  after  his  bankruptcy,  a  power  of 
attorney  to  A,  to  receive  the  same.  A.  received  the  divi- 
dends, and  paid  them  over  to  the  wife  of  the  bankrupt,  save 
one  sum^  which  he  paid  to  one  of  the  trustees ;  held^^  that 
the  assignees  might  recover  the  total  amount  of  such  divi- 
dends from  the  trustees,  in  an  action  for  money  bad  and  re- 
ceived, inasmuch  as  the  whole  of  the  money  had  been  virtu- 
ally received  by  the  trustees  after  full  notice  of  the  bank- 
ruptcy. 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  facts 
of  the  case  (32),  the  party  so  paying  cannot  recover  it  on 
account  of  his  ignorance  of  the  law : 

As  where  an  underwriter  of  a  policy  of  insurance  upon  a 


y  Alien,  assignee  of  Pcior»  ▼.  Impett  and  another,  S  Taunt,  2S3. 


(31 )  In  Barbone  v.  Brent,  1  Vern.  176.  a  bill  was  filed  for  an  ac- 
couiit,  atattog,  that  the  plaintiff  had  bought  |^ds  of  the  defendant, 
and  had  paid  him  money  in  part  of  satisfaction  ;  but  the  plaintiff 
having  lost  the  receipt,  the  defendant  had  recovered  the  whole 
value  at  law:  demurrer,  because  it  appeared  of  plaintiff's  own 
shewing  that  the  defendant  had  recovered  at  law.  For  the  plain- 
tiff it  was  insisted,  that  the  case  stated  in  the  bill  being  by  the 
demurrer  admitted  to  be  true,  ths  plaintiff,  as  to  the  money  over* 
paid,  ought  to  be  relieved  in  ^equity.  Demurrer  allowed;  and 
per  North,  Ld.  Keeper,  if  A,  pays  money  in  part  of  satisl^iction^ 
and  afterwards  the  whole  value  or  the  goods  is  recovered  against 
A.  at  law,  t}ie  money  so  paid  becomes  money  received  to  the 
use  cf  the  person  who  paid  it»  and  he  may  recover  it  in  an  action 
at  law. 

(39)  **  Where  a  payment  has  been  made,  not  with  full  knowledge 
of  the  fact^  but  only  under  a  blind  suspicion  of  the  case,  and  it  is 
found  to  have  been  paid  unjustly,  the  party  psH^ng  may  recover  it 
back  again/*  Per  Ashburst,  J.  in  Cbatfield  v.  Faxton,  2  East's  fi« 
471.  n. 
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•hip  haying  paid  the  amount  of  the  insurance^,  as  for  a  loss 
by  capture,  sought  to  recover  it,  on  the  ground  that  the  as^ 
tured  h^dnot,  at  the  time  of  effecting  the  insurance,  disclosed 
%o  the  underwriter  9  material  letter  respecting  the  time  at 
which  the  ship  sailed  ;  but,  it  being  proved,  that,  before  the 
loss  on  the  policy  was  adjusted*  all  the  papers,  including  the 
letter  in  questioq,  had  been  laid  before  tb^  underwriter,  it 
was  holden,  that  be  could  not  recover ;  for  every  man  must 
be  tak^n  to  be  cognizant  of  tbe  law  (33), 

The  ^me  doctrine  was  laid  down  in  Brisbane  v.  Dacres, 
6  Taunt  143,  with  this  limitation  only,  that  the  retaining  the 
money  be  not  Qgainst  tbe  conscience  of  the  party  to  wbooi  it 

z  Bilbie  r.  Lumley,  2  East^s  R  469.        Pul,  !)30.    Sec  alio  Gomeiy  T.  Bpnd, 

leoogoiMd  by  lAwrenee,  J.  in  Lo-       3  M.  fc  S.  378. 
.  Hmhi  t„  ilen^eoion,  p,  P.  3  £m.  & 


(33)  The  ilefendant  being  teaant  to  tbe  plaintiff  of  certuo  rooms 
at  tha  yearly  rent  of  twenty  g9inea8,  fhe  plaiatiff»  M  l^he  eicpiration 
of  the  year,  insisted  on  being  paid  twenty-five  ffuiiieas»  aQd  threat*^ 
ened  to  distrain  if  it  was  not  paid.  The  defendantt  V^  0QQ3equence 
of  the  threat,  paid  the  larger  turn,  and  an  action  having  been  brought 
by  the  plaintiff  against  the  defendant  for  another  demand,  the  de- 
fendant insisted  pn  setting  off  the  five  guineas  which  he  had  paid  un« 
der  the  threat  of  distress,  as  having  been  paid  by  compulsion,  and 
in  his  own  wrong.  Bat  Lord  Kenyon,  C.  J.  was  of  opinion^  that 
this  oould  not  be  deemed  a  payment  by  compalsien,  as  tjie  defendant 
flsieht,  by  a  replevin,  have  defended  himself  against  the  distress, 
Kubbs  V.  Hall,  1  Esp.  N.  P.  C.  84.  cited  by  Lawrence,  J.  in  Lothian 
v»  Henderson,  3  Bos.  and  Pal.  520.  So  where  a  party,  sued  on  a 
claim  which  he  knows  to  be  unfounded$  pays  i( ;  altpoiigb  pt  ihe 
time  of  payment  he  protests  against  it,  and  declares  his  intentiop  to 
hriog  an  action  to  recover  back  the  nioney  so  paid,  yet  no  action 
will  lie  I  for  he  onght  to  have  defended  the  action  biought  against 
him.  Brown  v.  M^Kinnally,  1  Esp.  N.  P.  C.  279.  Ld.  Kenyon,  C.  J. 
See  aho  Caitwright  v^  Jtow^ey,  2  Esp*  N,  P.  C.  723.  It  was  aereed 
between  A*  and  B.,  that  A.  for  a  certain  commission  should  spip  a 
caigo  of  wheat  of  a  specific  quality  at  a  foreign  port,  for  B*  in  £ng^ 
land.  The  wheat,  npon  its  arrival,  having  been  found  to  be  of  an 
inferior  quality,  B.  brought  an  action  against  A.  for  a  breach  of  the 
agreement,  and  recovered  damages.  A,  afterwards  brought  an  action 
against  B.  for  the  comiffiBSion ;  \>ui  it  was  ho]lden,  that  A.  coald  n(^ 
DBOover ;  Lord  Ellenborough,  C.  J.  observing,  that  the  facts  which 
he  relied  on  in  this  aetion  might  have  been  given  in  evidence  to  re* 
duce  the  damages  when  he  was  defendant )  and  that  he  considered 
the  account  as  closed  between  the  parties  by  the  former  verdict, 
^ist  V.  Atkinson,  2  Camp.  N,  P.  C.  63.  See  Gower  v.  Popkin, 
?  Stark.  If.  P.  C.  8. 
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is  paid.    And  the  rule  holds  equally  where  knoney  has  beeh 
allowed*  in  account,  as  where  it  has  been  actually  paid. 

The  same  principle  ^as  recognised  in  the  following  case* 
The  drawer  of  a  bill  of  exchange,  with  full  knowledge  of 
time  havins:  been  given  to  the  acceptor,  upon  a  supposition 
that  he  (the  drawer)  remained  liable,  three  months  after  the 
bill  became  due,  promised  the  holder  that  he  would  pay  the 
bill,  if  the  acceptor  did  not;  it  was  llolden^  that  the  drawer 
was  bound  by  this  promise,  and  could  not  avail  himself  of  his 
ignorance  of  the  law  at  the  time  when  he  made  the  promise. 

Money  due  in  point  of  honour  or  conscience,  though  a 
person  is  npt  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recovered*. 

4.  Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  for  money  had  and 
received  will  lie  for  the  recovery  of  it 

The  plaintiff  bad  insured  several  numbers  in  the  lottery', 
at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
miums a  considerable  sum  of  money.  The  defendant  having, 
refused  to  pay  the  sums  insured  upon  some  of  the  chances 
which  had  terminated  in  favour  of  the  plaintiff,  he  brought 
an  action  for  iponey  had  and  received  against  the  di^fendant, 
in  order  to  recover  the  premiums;  it  was  holden  that  the 
action  would  well  lie,  although  it  was  objected,  that  the  con- 
tract waft  illegal  by  the  stat.  14  Geo.  3.  c,  76.®  and  the  phafk- 
tiff particeps  crinUnis;  Blackstone,  J.  observing,  that  on  the 
part  of  the  insured,  the  contract  on  which  he  had  paid  his 
money  was  not  criminal,  but  merely  void,  andihere^e  hath 
ing  advanced  hu  money  without  any  consideration,  be  was 
entitled  to  recover  it  back- 
On  the  authority  of  the  preceding  case,  the  same  point 
was  ruled  in  Jaques  v.  Withy,  I  H.  Bl.  65.  See  Clarke  v.  Shee, 
Cowp.  197*  and  post,  under  the  sixth  rule. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  in  registering  the  memorial^ ;  it  was  holden,  that 
'money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity, might  be  recovered  in  an  action  for  money  had  and 
received  (34). 

a  Sl^n;  Y.  Greenwood,  4  B.  It  C.  381.  e  See  the  remaik  of  Ld.  Ellenboroagb, 

b  Steveni  y.  Lynch,  12  Eatf,  38.  on  thii  case,  iv  Tbistlewood  y.  Cra- 

e  Farmer  Y.  Anindel,S  BL  R.  824.  croft,  1  M.ftS.  502. 

d  Jaquet  Y.  Golightiy,  3  BL  R.  1073.  f  SboYC  y.  Webb,  1  T.  R.  732. 


(34)  In  this  action  the  grantor  may  set  off  the  paymenti  n^ade 
in  respect  of  the  annuity,  and  for  more  than  six  years,  unlets  the 


I  . 
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So  where  a  deed,  a  bond,  and  warrant  of  attorney  (upon 
which  judgment  had  been  entered^)  bad  been  given  for  se- 
curing en  annuity^  and  on  the  application  of  the  grantor  to 
the  Court  of  King's  Bench,  the  iudgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be 
cancelled,  because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  made  as  to  the 
deed  or  bond,  which  remained  uncancelled ;  it  was  holden, 
that  the  grantee  might  recover  the  consideration  in  an 
action  for  money  had  and  received,  on  the  ground  that  he 
had  contracted  for  one  entire  assurance,  consisting  of  several 
securities,  and  that  he  had  a  right  to  have  the  assurance 
entire,  or  to  have  back  his  money ;  and  the  defendant  having 
taken  awavoneof  the  securities,  the  consideration  for  tbe 
money  had  failed.  In  cases  of  this  kind^  the  action  for  mo« 
ney.had  and  received  will  not  lie  against  a  mere  surety,  who 
has  not  actually  received  any  part  of  the  consideration,  al-? 
^hough  he  has  joined  with  the  grantor  in  signing  a  receipt  for 
it.  A  receipt  is  not  a  discharge  of  an  action,  nor  is  it  pleada« 
ble  in  bar;  it  is  only  a  primd  facie  acknowledgment  that 
money  has  been  paid.  Hence,  in  assumpsit  by  two  co-trus- 
tees for  money  had  and  received  to  their  use,  where  the  de- 
fendant produced  a  receipt  for  the  money  given  by  one  of  the 
plaintiffs,  it  was  holden^  that  thif  was  not  conclusive,  and 
that  evidence  was  properly  admitted  to  show  that  the  giving 
the  receipt  was  a  fraudulent  transaction,  and  that  the  money 
had  not  been  paid. 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  adminis- 
trator^, without  any  regular  assignment,  or  other  conveyance; 
but,  at  the  time  of  sale,  the  defendant  said,  that  the  premises 
were  his  property,  to  do  as' he  liked  with,  and  if  any  thing 
happened,  he  would  see  the  plaintiff  righted.  Afterwards  the 
defendant's  lettere  of  administration  were  repealed,  and  the 
plaintiff  was  turned  out  of  possession  by  a  recovery  in  eject- 
ment at  the  suit  of  the  new  administrator:  whereupon  the 
plaintiff  brought  an  action  for  money  had  and  received, 
against  the  defendant,  to  recover  the  consideration  paid  for 
the  lease;  and  it  was  holden  that  it  would  well  lie;  Lord 


%  Scurflf Id  V.  Gowland,  6  Easfft  R.  241.    i  Skaife  and  anoUier  ▼.  JackioDjt  3  B. 
ii  Stratton  ¥.  Raatall,  2  T.  R.  36C.  and  C.  421. 


k  Cripps  T.  Read,  6  T.  R.  606. 


plaihtiff  reply  the  statute  of  limitations.  Hicks  v.  Hicks,  3  East*s 
R.  16.  But  see  the  remarks  of  Mansfield,  C.  J.  inSprdon  v.  Browa^ 
ing,  I  Taunt.  522. 
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Kenyon,  C.  J.  observing,  that  hd  did  not  wiili  to  diftfarb  the 
rule  of  cateai  emptor^  adopted  in  Bree  v.  Holbeach^  and  io 
other  cases,  where  a  regular  conveyance  waa  made^  to  which 
other  covenants  ought  not  to  be  added ;  for  in  general  the 
seller  covenanted  for  his  own  acts,  and  for  those  of  bis  an- 
cestors only,  in  which  respect  the  case  of  a  mortgage  dif* 
fered  from  it,  as  a  mortgagor  covenanted^  that  at  all  eventa 
he  has  a  good  title;  but  here  the  whole  passed  by  parol,  and 
it  proceeded  on  a  misapprehension  by  both  parties,  that  the 
defendant  was  the  I^al  administrator  of  the  lessee,  though  it 
turned  out  afterwards  that  he  was  not.  As,  therefore,  the 
money  was  paid  under  a  mistake^  he  thought  that  an  action 
for  money  had  and  received  would  lie  to  recdver  it  back;  in 
the  case  cited  (Bree  v.  Holbeach)  no  action  at  all  could  have 
been  maintained  (35). 

But  where  a  plaintiff  has  received  benefit  from  a  thing 
trhich  he  has  purchased,  e.  g.  a  patent  for  an  invention,  al* 
though  the  patent  should  turn  out  to  be  void,  the  plaintiff 
cannot  recover  the  consideration  originally  paid*^. 

di  If  an  undue  advantage  be  taken  of  a  persoB*s  situation^ 
and  money  obtained  from  him  by  compulsion^  such  mon^ 
may  be  recovered  in  an  action  for  money  had  and  received. 

The  plaintiff  having  in  the  month  of  August  pawned  aome 
goods  with  the  defendant  for  201.%  without  making  any 
agreement  for  interest,  went  in  the  October  following  to  re- 

1   D<m|r.  S34.  ti  Asfiejr  y.  Reynold^  Str.  015. 

m  Taylor  ▼.  Hare,  I  N.  R.  260. 

(35)  ^  where  defendant,  who  was  in  possession  of  the  pveasises 
of  which  he  had  been  tenant  under  a  lease  from  a  tenant  ibr  life 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
lease  for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected^ 
it  was  faolden  by  Lawrence,  J.  on  the  authority  of  Cripps  v.  Reade* 
that  the  plaintiff  might  recover  the  consideration  paid  tor  the  lease 
in  an  action  for  money  had  and  received.  Matthews  v.  Rollings, 
Sal6p  Saitimer  Assites,  1801.  WoodfalPs  Landlord  and  Tenant^ 
2d  edit.  p.  35. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered^ 
it  is  money  had  ana  received  to  the  use  of  the  party  who  has  paid  it* 
Anon,  per  King,  C.  J.  Str.  407. 

A.  paid  B.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker,  who 
broke  before  it  eouM  be  tendered ;  it  was  hoMen;  that  A.  might  i%« 
cover  hick  the  money  in  an  action  for  money  had  and  received.  BulL 
N,  P.  131. 
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deem  them»  when  the  defendant  insisted  on  having  101.  as 
interest  for  the20K  the  plaintiff  tendered*  him  the  201.  and 
4i.  for  interest,  knowing  the  same  to  be  more  than  the  legal 
interest  amounted  to;  the  defendant  still  insisted  on  having 
lOL  as  interest,  whereupon  Uje  plaintiffs  finding  that  he  could 
not  otherwise  get  his  goods  back,  paid  the  defendant  the  sum 
whieh  he  demanded,  and  brought  an  action  for  the  surplus 
beyond  the  lefpl  interest,  as  money  had  and  received  to  his 
use;  the  court  held,  that  the  action  would  well  lie,  for  it  was 
a  payment  by  campulsian,  (36)  and  the  plaintiff  might  have 
bad  such  an  immediate  want  of  his  goods  that  an  action  of 
trover  would  not  have  answered  bis  purpose,  and  the  rule 
volenti  nom  fit  injuria  holds  only  where  the  party  has  a  free- 
dom of  exercising  his  wilL 

Case  for  money  had  and  received  by  defendant  for  plain- 
tifTs  use^ :— On  the  trial  it  appeared  that  the  plaintiff  had 
purchased  of  one  Sansom  a  copyhold  estate  in  Patingham, 
which  was  defendant's  manor.  The  estate  was  let  at  a  gross 
rent  of  601.  oer  annunfi,  landlord  paying  land4ax,  chief  rent, 
&C4  Plaintiff  applied  at  the  next  manor  court  to  b&admitted, 
and  tendered  1901.  for  the  6ne,  (two  years*  rent,)  sayingi  that 
no  lord  of  a  manor  bad  a  right  to  more  than  two  years  value 
for  a  fine.  Stevens,  (Lord  Pigot's  agent,)  refused  to  admit  him, 
unless  he  paid  101.  per  eeni.  on  the  purchase  money,  (16601.) 
1651. ;  he  said  be  durst  not  take  the  sum  offered  by  plaintiff, 
nor  would  he  suffer  Mr.  Jeffreys,  the  court-keeper,  to  admit 
plaintiff  without  payment  of  1651.  The  plaintiff  then  paid 
the  money  demanded  as  a  fine  (1651.)  in  order  to  procure 
admission,  but  said  it  was  too  much  money;  and  plaintiff 
afterwards  applied  to  Lord  Pigot  himself,  and  to  his  agent  in 


•  Bee  Fitzioy  ▼.  OwUlim,  1  T.  B.  163.    p  Letke  v.  Loid  Pigot,  Stsffbid  Sam- 
at  to  the  necettity  of  a  tender  of  the        mer  Assizes,  1769,  M3S. 
money  really  advanced.  q  It  was  proved  by  a  sarveyor  to  be 

about  the  value  of  601.  per  annum. 


(96)  ^  For  nothing  baring  been  said  at  the  time  when  the  money 
was  lent,  as  to  the  quantum  of  interest  which  should  be  paid  for 
the  lota  of  it,  the  law  must  determine  that  matter;  and  the  broker 
baring  possessed  himself  of  the  pawn,  upon  the  implied  contract 
to  restore  it  upon  the  principal  and  Iqg^l  interest  being  tendered, 
the  increase  of  the  demand  beyond  what  he  must  be  supposed  to 
have  contracted  for,  and  what  the  law  prescribes,  is  a  fraud ;  and 
the  detention  of  the  pledge,  until  such  demand  be  8atis6ed,  is  a 
force,  which  might  well  induce  the  plaintiff  to  pay  his  moneyi  and 
mi^e  such  payment  involuntary/*     Arg.  MSS. 
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town,  Mr.  Partington,  add  offered  to  refer  the  matter  of  tKe 
fine  to  counsel.  Lord  Pigot  said  he  would  not  return  sibjr 
part  of  the  fine  received,  nor  would  he  leave  it  to  counsel. 
Defendant,- at  the  trial,  insisted  that  \0\,  per  cent,  on  the 
purchase  money  was  the  customary  fine  in  that  manor;  and 
by  estimating  the  estate,  which  was  100  acres,  at  16s.  6d.  per 
acre,  made  the  two  years*  value  amount  to  1651.  Yates,  J. 
Fines  were  arbitrary  formerlyi  the  estate'  being  held  at  thie 
will  of  the  lord ;  but  the  law  having  now  drawn  the  line,  and 
copyhold  estates  being  permanent,  no  more  than  two  years* 
value  can  be  taken.  The  lord  has  a  right  to  two  years*  ^  real 
intrinsic  value  of  the  land,  iind  is  not  to  be  prejudiced  by  any 
collusive  lease.  It  was  necessary  for  the  plaintiff  to  shew 
that  he  did  not  pay  the  fine  voluntarily,  but  upon  compulsion; 
The  custom  to  talc^  \0  per  cent,  on  the  purchase  money,  be 
it  of  ever  so  long  a  continuance,  cannot  bind,  the  law  having 
fixed  the  rate  in  another  manner  (S7). 

6.  Where  contracts  or  transactions  are  prohibited  by  posr* 
tive  statutes^  for  the  sake  of  protecting  one  set  of  men  from 
another,  if  money  is  paid  upon  such  contracts  by  the  ona^ 
who,  from  their  situation  and  copdition,  are  liable  to  be  op-* 
pressed  and  imposed  upon  by  the  other^  the  party  paying  is 
not  considered  as  standing  mpari  delicto;  ana  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction 
is  finished  and  completed,  may  bring  his  action  and  defedt 
the  contract. 

The  Stat.  5  Geo.  2,  c.  30.  and  the  case  of  Smith  v.  Bromley 
will  afford  an  illustration  of  this  principle. 

The  Stat.  5  Geo.  2.  c.  30.  s.  11.  in  order  to  preVent  bad 
^ctices  upon  bankrupts  who  had  not  obtained  their  certifi- 
cates, and  who,  for  the  sake  of  obtaining  it,  would  submit,  and 
cause  their  friends  to  submit,  to  any  terms  which  a  hard  cre- 
ditor might  chuse  to  impose,  vacated  all  secuHties  given  by 
the  bankrupt  or  any  person  on  his  behalf,  as  the  consideration 
for  signing  his  certificate. 

A  creditor'  refused  to  sign  the  certificate  of  a  bankrupt, 
unless  a  sum  of  money  was  given  him  by  a  friend  of  the 

r  Twd  yeAxi*  improTed  valae»  without  BuU.  N.  P;  133.    See  an  application 

any  deduction,  except  for  quit  rentiy  of   the  principle  of  tbia  cate,   by 

Grant  v.  Astle,  Doug.  727.  Duller,  J.  in   Nerot  t.  Wallace,  3 

t  Smith  ▼.  Bromley,  Doug.  696.  n.  and  t.  R.  25. 

*-              -^        -■        ■            III  .  _i 

(37)  It  was  said  in  the  course  of  this  trial,  that  it  was  never  ^et  set- 
iled}  that  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admit ;  but 
lee  poit.  tit.  Mandamus. 
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banki'iipt;  '  The  friend  ^Ve  the  money,  and  the  creditor  in 
ctmseqaence  signed  the  certificate  It  waa  holden  that  this 
money  might  be  recovered  in  an-  action  for  money  had  and 
received  (38). 

(38)  The  plaintiff  first  brought  his  actioD  against  the  agent  who 
had  tirknsacted  the  business  for  the  creditor>  and  had  in  fact  received 
the  money,  but  as  it  appeared  that  the  agent  had  actually  paid  ovef', 
or  accounted  for,  the  money  to  his  principal.  Lord  Mansfield,  C»  J^ 
was  of  opinion,  that  the  action  would  not  lie  against  the  agent,  and 
the  plaintiff  was  nonsuited.    Doug.  696b  n. 

It  is  a  general  rule*  that  in  cases  of  payment  to  a  known  ageni,  ih^ 
action  for  money  had  and  received  oiignt .  to  be  brought  against  the 
princi{^l. 

A.  as  recfeivcr  of  W.,  received  money  for  i\Mit  rents  due  to  W. 

and  gave  a  receipt  for  them  as  such.  (Bull.  N.  P.  ISSa)     An  action 

for  money  had  and  received  having  been  brought  against  A.  to  try 

W/s  right  to  the  quit  rents,  it  was  holden,  that  the  action  would  not 

lie,  and  that  it  ought  to  have  be^n  brought  against  W. ;  the  court 

observing,  that,  in  cases  of  payment  to  a  known  agents  the  isictioa 

ought  to  be  brought  against  the  principal,  unless  in  special  cases, 

as  under  notice^  or  meidjide.    Sadler  v.  Evans,  4  Burr.  1984.     la 

like  manner  it  has  been  holden,  that  assumpsit  for  money  had  and 

received  does  not  lie  against  an  excise  officer  to  recover  duties  re* 

ceived  by  him  after  the  act  imposing  them  is  repealed,  if  the  officier 

has  paid  them  over  to  his  superior.     Greenway  v.  Hurd,  4  Tt  Ri 

553.     So  Wher6  a  sum  of  money  had  been  paid  to  a  churchwarden 

for  burial  dues,  which  he  afterwards  without  notice  paid  over  to 

the  treasurer  of  the  trustee  of  the  chapel,  to  which  the  burial 

ground  belonged ;  it  was  holden  that  money  had  and  received  would 

not  lie  against  the  churchwarden.    Horsfall  v.  Handley,  2  Moore^ 

(C.  P.)  5.  8  Taunt  136.  S.  C.     In  Campbell  v.  Hall,  Cowp.  2044 

where  an  action  for  money  had  and  received  was  brought  against 

a  custom-house  officer  to  recover  back  some  duties  which  had 

b^en  paid  to  him,  on  the  ground  that  the  duties  bad  not  been 

imposed    by  a  lawful   or  sufficient  authority,  it  was  stated    in 

the  special  verdict  that  the  money  still  remained  in  the  hands 

of   the    defendant,   not  paid  over  by   him   to   the   use   of  the 

king,  with  the  content  of  his  majesty*s  attorney «general,  for  the 

express  purpose  of  trying  the  question  as  to  the  validity  of  these 

duties.      [The  student,  who  is  desiroua  of  further  information  upon 

the  grand'  question  agitated  in  Campbell  v.  Hall,  is  referred  to  the 

2nd  volume  of  the  Canadian  Freeholder,  in  which  the  doctrine 

kid  down  by  Lord  Mansfield  in  that  case  is  examined  with  great 

learning  and  ability,  and  censured  by  the  late  F.  Maseres^  Esq*  cursitor 

baron  of  the  Court  of  Exchequer*]     If  money  be  paid  by  mistake 

to  an  agent,  and  placed  by  him  to  the  account  of  his  principal, 

bat  not  paid  over^  money  had  and  received  will  li^  against  the 

agent ;  and  the  mere  passing  such  money  in  account,  or  mahinf 
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In  the  preoediittf  case,  and  in  Lowry  v.  Bourdiaj,  Doag. 
471  •  Lord  Mans&Id,  C.  J.  expressed  an  opinicm,  that  the 
saine  principle  applied  to  cases  upon  usurious  contracts, 
where  the  debtor  might  recover  from  the  creditor  all  beyond 
legal  interest^  in  an  action  for  money  had  and  received,  be- 
cause the  parties  did  not  stand  in  pari  delicto,  and  denied  the 
authority  of  Tomkins  v.  Barnet,  Skinn*  411.  and  Salk.  39. 
where  a  contrary  opinion  bad  been  holden  at  Nisi  Prius  by 


restf  without  any  new  credit  given,  fresh  bills  accep^,  or  further 
sum  advanced  K)r  the  principal,  in  consequence  of  it,  is  not  equi- 
valent to  a  paymejit  of  it  over.    Duller  v.  Harrison,  Cowp.  566» 
recognised  in  Cox  v.  Pr^tice,  3  M.  and  S.  344.    To  the  general 
rule,  that  in  case  of  payment  to  a  known  agent,  the  action  for 
money  had  aud  received  ou^ht  to  be  brought  against  the  principal, 
the  following  authority  furatsbes  an  exception.    The  plaintiff  being 
a  prisoner  in  the  Coldbath-fields  prison,  of  which  the  defendant  was 
governor,  contracted  with  defendant  for  the  purchase  of  an  annuity, 
and  paid  him  7501.  as  a  consideration  for  it.    This  annuity  was 
afterwards  set  aside,  and  the  plaintiff  called  on  defendant  to  refund. 
The  defendant  paid  back  7151.  178.  but  insisted  that  he  was  entitled 
10  the  remainder  as  due  to  him  for  the  rent  of  a  room,  at  one  gninea 
per  week,  which  plaintiff  had  been  permitted  to  occupy  duj iug  his 
residence  in  the  prison.  ^  It  was  objected,  that,  by  the  regulations 
of  the  prison,  the  gaoler  had  no  authority  to  let  any  room  upon  such 
terms.    As  an  answer  to  this,  the  prison  books  were  produced,  by 
which  it  appeared  that  the  governor  charged  himself  with  the  euinea 
per  week,  and  accounted  for  it  to  the  court ;  and  one  of  the  visiting 
magistrates  of  the  prison  was  called,  who  said,  he  was  aware  tfant 
there  were  such  rooms,  and  that  no  objections  had  ever  been  made, 
and  that  the  gaoler's  book  had  been  regularly  passed  at  the  quarter 
sessions.    Kenyon,  C.  J.  **  I  think  this  action  may  be  maintained. 
««I  am  aware  that  it  has  been  holden  in  the  case  of  Sadler  v.  Evans, 
4  Bum  1984.  that  an  action  cannot  be  brought  i^inst  an  agent 
lor  money  had  and  received  for  the  nse  of  his  principal,  but  in  that 
case  there  was  nothing  corrupt  in  the  foundation.    This  agree- 
ment is  one  of  those  which  the  law  will  not  allow.    Besides,  the 
county  is  not  a  corporate  body,  and  therefore  cannot  be  sued,  ex- 
cept in  those  cases  where  acts  of  parliament  have  made  it  expressly 
liaUe.    I  am  of  opinion,  therefore,  that  the  plaintiff,  notwithstand- 
ing this  money  has  been  paid  over  to  the  county,  is  entitled  to 
recover.*'    Miller  v.  Aris,  B.  R.  Middz.  Sitt.  after  M.  T.  41  Geo.  3. 
MS.     The  same  doctrine,  viz.  that  if  a  person  gets  money  into 
his  hafids  illegally»  he  cannot  discharge  himself  by  paying  it  over 
to  another,  was  laid  down  by  Lord  EUenboroudi,  C.  J.  in  Town- 
ion  V.  Wilson  and  others,  1  Camp.  N.  P.  €«  396.    There  an 
action  was  brought  to  recover  back  money  paid  to  parish  officers 
by  a  person  who  had  been  taken  up  under  a  wanant  as  the  putative 
ikther  of  a  bastard  child.    The  money  had  been  paid  for  the  pur- 
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Holt,  C  J*  acdordiiig  to  Skinnef*^,  and  by  Tieby,  C.  J.  &c« 
cordii^  to  Salkeld*8  Report  {»). 

The  same  t>rincip1e  was  recognised  in  tfae  following  case : 
An  action  for  money  had  and  received  was  brought,  to  reco- 
irer  a  sum  of  money,  as  having  been  unduly  obtained  by  the 
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pose  6i  indemnifying  the  plaintiff  against  all  fcrture  charges  which 
might  accrae  in  respect  of  the  child.  The  child  died  before  all  the 
money  was  expended ;  it  iiras  holden,  that  the  plaintiff  was  entitled 
to  recover  the  surplus,  beyond  the  expenses  of  the  lying*-in  and 
fiMdntenance  of  the  child,  against  the  officers  who  had  received  the 
Bwoey,  although  it  appeared  thai  they  were  gone  out  of  office,  and 
had  paid  over  to  their  saccessors  the  sum  in  question.  See  Watkins 
v«  Hewlett,  I  Broderip,  1.  S.  P* 

It  should  be  remembered  also  that  an  agent  cannot  de&nd  him«i 
•elf  on  the  ground  of  having  paid  over  the  money,  unless  it  appear 
that  the  money  was  paid  to  the  asent  for  the  purpose  of  paying  it 
lo  the  principal  (as  was  the  case  of  Sadler  v«  Evans,  where  the  mow 
nay  was  paid  to  the  aeent  of  Lady  Windsor  for  Lady  Windsor's 
use) ;  for  where  plaintiff  paid  a  sum  of  mouey  ta  a  bailiff,  who  had 
exceeded  his  authority,  under  the  terror  of  process,  for  the  purpose 
of  redeeming  his  goods,  and  not  with  an  intent  that  the  money  should 
be  delivered  over  to  any  one  in  particular;  it  was  holden,  that  plain- 
tiff might  maintain  an  action  for  money  had  and  received  against  the 
baitiffi  although  the  bailiff  had  in  fkct  paid  the  money  over  to  the 
sheriff^  and  the  sheriff  to  the  Exchequer.  Snowdon  v.  Davis,  1 
Taunt*  359. 

An  atbomey,  who  was  also  an  aoctioneer,  recsived  a  deposit  on 
pfoperty  which  he  had  sold  by  auction,  and,  after  queries  raised  on 
tbe  title,  and  before  they  were  cleared,  paid  over  the  deposit  to  his 
principal  i  on  a  demand  of  the  deposit  by  the  buyers  he  answered, 
that  hw  principal  would  not  consent  to  return  it,  and  would  enforce 
the  contract*  Held  that  the  buyer  might  recover  the  deposit  from  the 
auctioneer,  as  money  had  and  received  to  she  plaintiff^s  use>  because 
the  defendant,  as  attorney,  had  notice  that  the  title  had  not  been 
completed  before  he  paid  over  the  money,  and  because  he  misled 
the  plaintiff  to  sue  himself,  by  not  saying  he  had  paid  it  over. 
Edwaids  V.  HodiUng,  5  Taunton,  815.  But  see  Honfeil  v.  Hand- 
ley»  2  Moore»  (C»  P.  5.  and  6  Taunt,  136.  S.  C.  and  ante,  wherrin 
the  case  of  Edwards  v.  Hodding  was  cited  and  distiaguishedk 

(39)  In  Alsop  V.  Milton.  B.  R.  B.  5  O.  3.  MSS.  Lord  Mans* 
fieU,  C.  J.  said,  that  Tornkvas  v.  Bamet  had  been  dented  to  be 
law  by  Lord  Talbot,  Lord  Hardwicke,  and  himself,^  for  undoubted 
reasons;  and  the  same  case  having  been  cited  by  Mr.  Buller,  in 
Clarke  v.  Shee,  Cowp.  19d.  Lord  Mansfield  there  said^  that  it  had 
been  denied  a  thoosaiid  times. 
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A^end^ni  {fbcA  the  plaintiff^,  under  an  agreement  to  cempra? 
tnise  a  qui  tarn  action  for  penalties  of  usury,  (which  bad  beeq 
brought  by  the  defendant  against  the  plaintiff,)  on  the  ground 
of  certain  usurious  transactions,  which  had  taken  place  be- 
tween the  plaintiff,  Williams,  and  one  Eagleton.  The  siini 
sought  to  ne  recovered  was  the  amount  of  the  debt  which 
had  been  owing  from  Eagleton  to  Hedley  and  his  partner; 
and  the  jury,  to  whom  the  question  was  left  at  the  trial, 
found  that  the  payment  of  this  debt  of  Eagleton,  by  the 
plaintiff  to  the  defendant,  was  obtained  from  the  plaintiff 
under  the  terror  of  the  above-mentioned  action  of  usury 
brought  by  the  defendant^  and  then  depending  against  him, 
and  through  the  means  of  an  agreement  between  the  parties 
to  compromise  that  action;  and  the  plaintiff  thereupon  reco- 
vered a  verdict  against  the  defendant  for  the  amount  of  the 
money  he  had  so  obtained  from  him.  Upon  the  authority  of 
Smith  V.  Bromley  and  Jaques  v.  Golightly,  as  applied  to  the 
preceding  facts,  and  founding  themselves  upon  the  distinc-^ 
tion  taken  and  relied  upon  in  those  cases,  in  favour  of  the 
party  for  whose  benefit  the  provisions  of  the  law,  which  had 
x)een  violated,  were  peculiarly  made,  and  of  whose  situation 
advantage  had  been  unduly  taken,  the  court  were  of  opinion, 
that  this  actibn  was,  under  the  circumstances  of  this  case, 
maintainable. 

The  cases  of  Shove  v.  Webb,  I  T.  R.  73$.  and  Scurfield 
V*,  Gowland,  6  East*s  R*  241.  (on  the  annuity  act)  furnish  a 
further  illustration  of  the  same  principle.  See  also  Clarke 
v.  Shee,  Cowp.  197^  where  a  clerk  of  the  plaintiff  bad  re- 
ceived money,  and  negotiable  notes,  from  the  plaintiff's  cus- 
tomers, and  paid  them  over  to  the  defendant  as  premiums 
for  illegal  insurances  in  the  lottery,  it  was  holden,  that  the 
plaintiff,  upon  identifying  his  property,  might  recover  it  in 
an  action  fbr  money  had  and  received;  for  the  plaintiff  was 
not  particeps  criminis^  and  the  money  had  come  to  the  de- 
fendant's hands  iniquitously  and  illegally  in  breach  of  the 
statute. 

One  who  had  voluntarily  offered  to  pay  a  sum  of  money 
fbr  the  use  of  the  poor  of  the  parish",  in  order  to  avoid  a 
prosecution  by  a  magistrate  upon  a  charge  of  having  insti- 
gated the  escape  of  a  prisoner  in  custody  for  a  misdemean- 
x>ur,  which  offer  was. consented  to  by  the  magistrate,  and  the 
money  accordingly  paid  by  the  party  to  the  master  of  the 

t  Williami  T.  Hedley,  8  East,  378.  1073.  and  Jaques  v.  Witby,  1  H.  Bl^. 

11  See  ante  Jaqaes  v.  GoUg^btly,  2  Bl.  R.        65. 

X  Taylor  V.  Leodey,  9  £a»t,  49. 
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workhouse  for  the  use  of  the  poor,  laay  countermand  the  ap« 
plicationrof  the  money  before  it  is  so  applied,  and  may  reco« 
▼er  it  back  in  an  action,  for  money  had  and  rec^eived. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to 
an  illegal  contract  to  a  third  person,  for  the  use  of  the  other 
party,  an  action  for  money  had  and  received  will  lie  against 
such  third  person  to  recover  it 

As,  where  money  was  paid  by  an  underwriter  to  a  broker 
for  the  use  of  the  assured  on  an  ill^al  contract  of  insurance^, 
it  was  holden,  that  the  9ssu.red  might  recover  the  money  from 
the  broker,  on  the  ground  that  the  broker  could  not  insist  oq 
the  illegality  of  the  contract  as  a  defence,  the  obligation  on 
bina  arising  out  of  the  fact  of  the  money  having  been  received 
by'bim  to  the  use  of  the  plaintifi*,  which  created  a  promise  in  . 
law  to  pay  (40). 

The  same  point  was  ruled  in  Farmer  v.  Russell,  1  Bos.  and 
Pul.  990.  in  which  case  Buller,  J.  said,  that  the  knowledge 
and  participation  of  the  defendant  in  the  illegal  contract 
could  not  make  any  difference  in  an  action  for  money  had 
and  received,  which  was  not  founded  on  the  illegal  contract, 
but  on  a  ground  totally  distinct  from  it  Heath,  J.  said  the 
distinction  was,  that  whether  the  consideration  was  good  or 
bad,  a  man  might  recover  bis  own  money,  though  not\hat 
of  another  person  (41). 

But  where  the  money  does  not  appear  to  have  been  actu« 
ally  paid  into  the  hands  of  the  defendant*,  but  only  an  account 
stated  between  him  and  the  other  party  to  the  illegal  contract, 
in  which  the  defendant  has  given  credit  to  such  party  for 

7  Tenant  t.  ElUott,  1  Boi.  and  Poll.  3.  s  Edgar  t. Fowler,  3  Eatt,  222. 


(40)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  Greaves, 
Park*s  Insurance,  8.  and  anle,  p*  6d. 

(41)  In  Faikney  v.  Reynous  aod  ftichardsoo,  4  Burr*  2069,  it 
was  holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond 
given  by  the  defendants  to  secure  the  repayment  of  a  sum  of  money 
paid  by  the  plaintiff  to  a  third  person  on  account  of  the'defendants, 
on  a  settlement  of  stock-jobbing  differences.  The  authority  of  this 
decision,  however,  was  doubted  ip  Aubert  v.  Ma^,  3  Bos,  and  PuU 
371. ;  and  in  Cannan  v.  Bryce,3  B.  and  A.  179.  it  was  holdup  that 
money  lent  for  the  express  purpose,  of  settling  losses  on  illegal 
stock-jobbing  transactions,  and  so  applied  by  the  borrower,  could 
not  be.  recovered  back,'  although  the  lender  was  no  party  to  the 
stock-jobbing. 
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the  money,  the  oodrt  will  not  sustain  the  plaintiflTs  demand ; 
for  by  8o  doing  they  would  compel  the  execution  of  an  illegal 
contract,  as  if  it  were  a  legal  one  (49). 

8.  Where  money  is  pmid  by  one  of  two  parties  to  an  illegal 
contract  to  the  other  (48),  in  a  case  where  both  parties  *may 
be  considered  as  participes  criminist  an  action  cannot  be 
maintained,  after  the  contract  is  executed  (44),  to  reoofer  the 


(42)  Lord  Ellenborough,  C,  J,  observed,  that  in  c«3e9^  of  il}^;al 
transactions,  the  money  may  always  be  stopped  while  it  is  in  tran' 
situ  to  the  person  who  is  entitled  to  teceive  it* 

(43)  This  rale  is  confined  to  the  case  of  money  paid  by  one  of 
the  parties  to  the  others  as  will  appear  from  the  7tb  rules  apd  from 
the  decision  of  Cotton  v.  Thurland,  5  T.  R.  405*  That  was  an  ac- 
tion for  money  had  and  veceivad,  to  reeover  a  sum  of  money 
which  had  been  deposited  by  ill?  plaistifr,  as  his  share  of  a  stake, 
in  the  defendant* s  naiodf,  upon  the  eyent  of  a  bo:[(iiig  matoh  botwismi 
the  plaintiff  and  another  peison.  The  court  were  of  opinion  that 
the  action  would  well  lis;  Lord  Kenyon,  C.  J.  obserring,  that  the 
action  was  brought,  not  again$t  one  of  the  parties  ku/ing  the  wagers 
but  a  stake-bol&r.  **  If  the  defendant  ban  paid  his  money  over  to 
the  winner,  perhaps  he  would  not  have  been  answerable  in  this  ae-P 
tion;  but  here  the  money  is  still  in  the  defendant's  hands,  and 
therefore  I  think  the  plaintiff  m^  recover  it  from  him."— Grose,  J. 
concurred  in  opinion  with  Lord  Keayon*  relying  on  the  case  of  Wil« 
kinson  ▼•  KitcniUf  Lord  Baym.  89.  See  further  on  this  point  Smith 
V,  Bickmore,  4  Taunt*  474.  recognising  and  adopting  Cotton  f .  Thur« 
land*  Tenant  ▼•  Elliot,  1  Bos.  and  PuU  3.  and  Fanner  y*  Russelt 
1  Bos.  and  PuU  296.  and  ante,  p.  93*  establishing  the  same  doc* 
trioey  that  money  received  by  thini  person^  not  a  party  to  the  ille^l 
contract,  may  be  recovered,  before  it  is  paid  over* 

(44)  There  is  a  sound  distinction  between  contracts  execute  and 
executory:  and,  if  an  action  is  brought  to  rescind  a  contract,  you 
must  do  It  while  the  contract  remains  executory.  Per  BuUer,  J.  in 
Lowry  v.  Bourdieu,  Doug.  468.  Heath,  J.  in  Tappenden  v.  Ran* 
dalU  2  Bos.  and  Pul.  471.  speaking  of  the  precedm^  observation  of 
Buller,  J.  said,  that  it  seemed  to  him  that  the  distinction  between 
contracts  executory  and  executed,  if  taken  with  thQ9e  modifi^tions 
which  Mr.  J.  Buller  would  necessarily  have  applied  to  it,  was  a  sound 
distinction;  that  undoubtedly  there  might  be  cases  where  the  contract 
might  .be  of  a  nature  too  grossly  immoral  for  the  court  to  enter  intp 
any  discus^on  of  it,  a9  where  (n»e  man  has  padd  money  by  way  of 
hire  to  another  tp  murder  a  third  person  $  but  where  noming  of  that 
kind  occurred,  be  thought  there  ought  to  be  a  locus  pemUentitBt  and 
that  a  party  should  not  be  compeUed  against  his  will  to  adhere  to 
the  contract*  Rooke,  J.  in  the  same  case,  2  Bos.  and  Pul.  471.  said, 
that  he  wished  it  to  be  understood,  that  he  fully  acceded  to  the  doc« 
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nonqr;    for   in  pari  deUeto  potior  est  conditio    defen^ 
denHi  (45). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 


trine  laid  down  by  Mr.  J,  BuUer,  respecting  contracts  executory  and 
executed.  *^  In  Tappenden  v.  Randall,  tne  court  considered  the 
.distinction  between  contracts  executed  and  exeeutory  as  estaUished; 
the  judges  all  make  that  distinction;  it  is  not  called  in  aid;  h  is  the 
ground  of  their  juc^ment.'*  Per  Sir  James  Mansfield,  C.  J.  in  Au-» 
hert  y.  Walsh,  3  Taunt.  281.  Agreeably  to  this  distinction  was  the 
case  of  Walker  y.  Chapman,  (cited  by  BuUer,  J.  in  Lowry  y,  Bour« 
dieu,  Doug.  471  ]•  A  sum  of  mbney  had  been  paid  in  order  to 
procure  a  place  in  the  customs.  The  place  had  not  been  procured, 
and  the  party  who  had  paid  the  money  having  brought  an  action  to 
recover  it  back,  it  was  holden  that  he  should  recover ;  because  the 
eomtrad  remained  executory.  See  also  Wilkinson  y.  Kitchin,  Lord 
Raym.  89.  Pickard  v.  Bonner,  Peaked  N.  P.  C.  221.  and  Aubert 
y.  Walsh,  3  Taunt.  277.  As  to  what  shall  be  notice  of  rescrading 
the  contract,  see  4  Taunt.  290.  The  reader,  however,  sho«ild  be 
appnised,  that  there  is  a  case  in  whidi  the  drcumstanees  were  stmi^ 
lar  to  those  in  Walker  v«  Chapman,  and  yet  the  decision  was  d^er« 
eat.  The  case  alluded  to  is  that  of  Nonnan  v.  Cole*  0.  B.  Middx. 
Sitt.  after  H.  T.  41  O.  3.  3  Esp.  N.  P«  C.  2^  There  I.  S.  being 
under  sentence  of  death  in  Newgate,  the  plaintiff  was  prevailed  upon 
to  lodge  a  sum  of  money  in  the  hands  of  the  defendant,  to  be  ap- 

Slied  to  the  purpose  of  procuring  him  a  pardon.  The  pardon  not 
aving  been  procured,  an  aotion  was  brought  to  recover  the-  money ; 
but  Lord  Bldon,  C.  J.  was  of  opinion,  that  tneaction  was  not  maintain* 
able ;  diat  whcare  a  person  interposed  his  interest  and  good  oflfioes 
tp  procure  a  i^rdon,  it  ouffht  to  be  done  gratuitously,  and  not  fior 
money ;  the  doing  an  act  of  that  description  should  proceed  from 
pure,  and  not  from  pecuniary  motives. 

(45)  It  must  be  admitted  that  the  case  of  Lacaussade  v.  White,  7 
T.  R.  535.  militates  against  this  position.  There,  money  paid  on 
an  illegal  wager  was  fecovered,  after  the  event  upon  which  the 
wager  prooee£d  had  tcrmimlfd  against  the  plaintiff,  tne  court  hold* 
ing  it  more  consonant  to  sound  pplicyto  permit  money  paid  on 
an  iUegal  consideration  to  be  recovered  by  the  party  paying  it, 
tlum  by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 
"Om  it  must  be  observed,  that  Le  Blanc,  J.  in  Vandydc  v.  Hewitt,  1 
East's  R.  98,  said,  that  the  ground  of  the  determination  in  Lacaus- 
sade y.  WMts  had  been  very  much  canvassed  in  Howsonv.  Hancock, 
S  T.  R.  d75.  And  Lawvcnce,  J.  in  Williams  v.  Hedle;y,  8  East, 
382.  n.  appeavs  to  have  oonsideied  Lacaussade  v.  White  as  over* 
rc^eA  by  Howson  v.  Hnocodc.  And  Mansfield,  C.  J.  delivering  the 
opinioii  of  theeouit  in  Aubart  v.  Walsh,  3  Taunt.  284.  speaks  to 
the  same  effisct. 
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of  a  horae  race%  prohibited  by  stat  IS  6.  2.  c.  19.  s.  9.  and 
deposited  the  money  in  the  bands  of  the  defendant,  the 
money  was  paid  over,  to  him,  with  the  consent  of  the  plain- 
tiff, who  afterwards  brought  an  action  to  recover  it; 
but  it  was  holden,  that  it  would  not  lie;  for  although 
the  law  would  not  have  enforced  the  payment  of  it,  yet, 
having  been  paid,  it  was  not  against  conscience  for  tl)e  de- 
fendant to  retain  it  (46]. 

The  plaintiff  and  defendant^,  who  were  lottery^offtce 
keepers,  entered  into  an  agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  he, 
whose  number  should  be  drawn  on  the  dav  next  following 
the  agreement,  should  receive  from  the  otner  an  undrawn 
ticket,  or  the  value  of  it ;  the  defendant's  number  being 
drawn,  he  chose  the  value  of  it;  and  received  the  same  from 
the  plaintiff;  the  agreemei\t  having  been  continued,  the 
plaintif}**8  number  was  drawn,  but  the  defendant  refused  to 
give  the  plaintiff  either  an  undrawn  ticket  or  tt^e  value, 
whereupon  the  plaintiff  brought  an  action  for  mopey  had 
and  received,  to  recover  the  sum  which  he  paid  to  the  de- 
fendant on  his  number  being  drawn ;  it  was  holden,  that 
the  action  would  not  lie,  because  the  plaintiff  was  not  only 
in  f)ari  delicto^  but  also  stood  in  the  light  of  that  species 
of  msurer^  from  whom  the  statute  meant  to  protect  the  un- 
wary. 

In  like  manner,  where  an  insurance  was  made  on  a  ship* 
belonging  tp  a  British  subject,  without  interest,  (which  is 
illegal  by  stat.  19  G.  2.  c.  37.)  it  was  holden,  that  the  assured 
could  not  recover  the  premium,  after  the  ship  had  ar- 
rived safe ;  for  the  court  will  not  interfere  to  assist  either 
party,  where  they  are  in  pari  delicto. 

On  the  same  principle  it  was  adjudged',  that  a  premium 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  stat, 

a  Howion  t.  Hancock,  8  T.  R.  575.         e  I^owiy  t.  Bourdieo^  Doug  467. 
b  BrowniDg  ▼.  Morris,  Cowp.  790.  d  Amkee  v,  Fletcher,  3  T.  R.  266. 


« 


(46)  If  A.  aeree  to  give  B.  money  for  doing  an  ill^al  act,  B, 
cannot  (although  he  do  the  act)  recover  the  money  by  an  ac- 
tion :  yet  if  the  money  be  paid,  A.  cannot  recover  it.  Webb 
V.  Bishop,  Gloucester  Lent  Assizes,  *1731,  coram  Reynolds,  Ch.  B. 
Bull.  N.  P.  16.  132.  If  plaintiff,  who  by  defendant's  authority, 
has  Jaid  illegal  bets  in  defendant's  name,  upon  losing,  pays*  them 
tpUhoui  an  tipress  direction  to  do  m),  he  cannot  recover-the  amount 
from  the  defendant  afterwards.    Clayton  v.  Dilly,  4  Taunt  16*3, 
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19  G.  9.  c.  370  could  not  be  recovered  in  an  action  for  mo^ 
pey  had  and  received  after  the  ship  had  been  captured. 

In  like  manner  it  has  been  holden%  that  the  premium  pai4 
on  an  illega)  assurance  to  cover  a  trading  with  the  enemy, 
cannot,  a&r  the  risk  has  been  run,  be  recovered  back  again, 
although  the  underwriters  could  not  have  been  compelled  to 
make  good  the  loss. 

So  where  the  plaintiff  had  insured  colonial  produce'  on  ^ 
Toyaee  from  the  West  Indies  for  Gibraltar,  and  the  ship,  on 
board  which  the  goods  were  laden,  was  lost  by  the  perils  of 
the  seas,  it  was  holden,  that  the  premium  could  not  be  reco* 
vered;  because  colonial  produce  cannot  legally  be  shipped 
from  the  British  West  Indies  for  Gibraltar,  and  consequently 
(he  fnsurance  wai  illegal.  And,  as  every  person  must  be 
taketf  to  be  cognizant  of  the  law,  the  ignorance  of  the  as- 
sured, at  the  tiipe  when  the  insurance  was  made,  that  the 
insurance  was  illegal,  will  not  avail  him. 

And  it  must  be  observed  here,  that  this  rule  holds  even  in 
cases  where  the  premium  is  paid  by  a  foreigner^,  although 
the  policy  is  illegal  by  the  municipal  law  of  this  country 
only,  and  not  by  the  law  of  the  country  to  which  the  fo- 
reigner belongs,  e.  g.  the  stat  12  Car.  9.  c.  18.  s.  1.,  because 
the  rigour  of  our  great  political  regulations  ought  not  to  be 
relaxed  in  favour  of  foreigners  offending  against  them,  and 
there  is  very  little  reason  to  presume  ignorance  of  laws  pe- 
culiarly applicable  to  the  subjects  of  a  foreign  state. 

BjLit  where  an  insurance  had  been  made  on  goods,  at  and 
from  a  port  in  Russia  to  London,  by  an  agent  residit)g  here 
for  a  Russian  subject  abroad,  which  insurance  was  in  fact 
made  after  the  commencement  of  hostilities  by  Russia  against 
this  country,  but  before  the  knowledge  of  it  here,  and  after 
the  ship  had  sailed,  and  been  seized  and  confiscated,  it  was 
bolden  that  the  policy  was  void  in  its  inception;  but  that 
the  agent  of  the  assured  was  entitled  to  a  return  of  the  pre- 
mium paid,  under  ignorance  of  the  fact  of  such  hostilities^ 

So  where  a  licence  was  obtained  and  insurance  effected 
from  Riga  to  Hull,  on  goods  the  produce  of  Russia,  on  board 
a  Swedish  ship,  but  the  ship  sailed  three  days  before  the  let- 
ter directing  tne  licence  to  be  obtained  reached  the  agent, 
the  letter  having  been  delayed  by  contrary  winds  beyond  the 
usual  time,  and  the  licence  was  obtained  two  days  afterwards, 

e  Vaadyck  t.  Hewitt,  1  East*!  R.  07.      g  Andiec  t.  Fletcher,  3  T.  R.  266,  and 
f  Lubbock  ?.  Potta,  7  East,  449.  Morck  t.  Abel,  3  Boa.  and  Pol.  35. 

h  Com  ?.  Bruce,  12  Eaat,  22^. 
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end  the  insurance  effected  subsequently  to  that:  it  was  botdeo^ 
on  the  same  principle  as  in  the  foregoing  case,  that  though 
the  voyage  was  in  its  inception  illegal,  being  contrary  to  12 
Car.  2.  c.  18.  s.  8.  nevertheless  the  assured  might  recover 
back  the  premium. 

9.  Where  the  contract  is  not  medium  in  se^  nor  prohibited 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot 
be  put  in  force,  merely  because  it  would  be  inconvenient 
that  the  merits  of  the  question  should  be  publicly  discussed, 
in  such  case,  while  the  contract  remains  executory,  money- 
paid,  upon  it  by  one  of  the  parties  to  the  other  may  be  reco- 
vered. 

A.  in  consideration  of  a  sura  of  money  paid  to  him  by  B\ 
gave  a  bond  conditioned  for  the  payment  of  an  annuity  to  B» 
until  A.  should  make  it  appear  to  the  satisfaction  pf  o.  that 
the  bop  duties  should  amount  to  such  a  sum  in  anv  one  year. 
Before  the  day  on  which  the  first  payment  of  the  annuity 
was  to  have  taken  place,  and  before  any  payment  had  been 
made,  B.  applied  to  A.  stating  that  he  considered  the  bond 
to  be  illegal  (47),  and  demanded  a  return  of  the  considera- 
tion, which  having  been  refused,  B.  brought  an  action  against 
A.  for  money  had  and  received:  it  was  holden,  that  it  would 
well  lie;  Rooke,  J.  observing,  that  **  there  was  nothing  cri- 
minal in  this  contract,  nor  had  it  been  executed,  nor  was  this 
a  case  where  money,  which  has  been  paid  over  by  a  stake- 
holder, was  sought  to  be  recovered." 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage 
feasant^  who  has  paid  money  for  the  purpose  of  having  his 
cattle  re-delivered  to  him,  cannot  recover  that  money  in  an 
action  for  money  bad  and  received:  1.  because  such  a  mode 
of  proceeding  would  impose  great  difficulties  on  the  defend- 
ant, by  not  apprising  him  of  what  he  was  to  defend :  9.  be- 
cause the  law  has  provided  two  specific  remedies  for  trying 
questions  of  this  kind,  namely,  actions  of  replevin  and  tres- 
pass (48). 

1 '  Hentisr  ▼•  Staniforth,  5  M«  and  S.  122.   1  Lindon  t.  Hoof>er,  Cowp.  414. 
k  Tappenden  v.  Randall,  2  Bos.  and 

Pul.  467. 


(47)  Wagers  on  amount  of  the  hop  duties  are  neither  illegal  nor 
immoral,  but  the  courts  refuse  to  enforce  them,  on  account  oT  pub- 
lic inconvenience.     See  Shirley  v.  Sankey,  2  Bos.  and  Pul.  130. 

(48)  In  Anscomh  v.  Shore,  1  Camp.  N.  P.  C.  285.  it  was  holden, 
by  Sir  J.  Mansfield,  whose  opinion  was  afterwards  reco^ised  by  the 
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Bot  where  an  action  for  money  had  and  received  was 
brought  against  an  overseer  of  the  pooi-",  to  recover  money 
in  his  hands,  which  had  been  levied  by  a  sale  of  the  plain- 
tiff's goods  on  a  conviction,  which  was  afterwards  quashed, 
the  court  held,  that  the  action  was  maintainable  for  the  clear 
money  produced  by  the  sale  of  the  goods ;  for  the  plaintiff 
might  waive  the  tort,  and  sue  for  the  money  really  due. 

So  if  a  revenue  officer  seize  goods  as  forfeited'^,  which  are 
not  liable  to  seizure,  and  take  money  of  the  owner  to  release 
them,  the  owner  may  recover  back  the  money  in  an  action 
for  money  had  and  received  (49). 

11*  In  cases  where  the  contract  is  legal,  the  plaintiff  can-^ 
not  recover  on  the  general  counts  in  an  action  of  assumpsit^ 

m  Feltham  v.  Terry,  Bull.  N.  P.  131.    n  Irvinif  v.  Wilson,  4  T.  R.  486. 
cited  in  Cowp.  419.  and  1  T.  R.  387. 


court,  that  an  action  on  the  case  would  not  lie  for  detaining  cattle 
distrained  damage  feasant,  after  a  tender  of  amends,  such  tender  not 
baving  been  made  until  after  the  impounding. 

(49)  A  question  arose  in  this  case,  whether  the  officer  was  entitled 
to  a  month's  notice,  before  the  action  was  brought  under  stat.  23 
G,  3.  c.  70*  s.  30.  in  order  to  give  him  an  opportunity  of  tendering 
amends.  The  court  decided  that  he  was  not ;  Grose,  J.  observing, 
that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not' 
extend  to  an  action  of  assumpsit,  4  T.  R.  487.  cited  by  Lord  £llen« 
borough,  C.  J.  in  Wallace  v.  Smith,  5  East^s  R.  122.  But  see 
Green  way  v.  H'urd,  4  T.  R.  553.  where,  an  excise  officer  having 
levied  duties  under  an  act  which  was  repealed  at  the  tiqge  nrhen  the 
duties  were  levied.  Lord  Renyon,  C.  J.  expressed  an  opinion,  that 
the  officer  was  entitled  to  notice*  although  the  plaintiff  ^ued  in  as- 
sumpsit; because  the  defendant  acted  as  an  officer  of  the  excise 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  hiin  in  that 
character.  There  was,  however,  another  point  in  the  case,  and  it 
does  not  appear  clearly  on  which  the  case  was  ultimately  decided. 
See  Umpfaelby  v.  McLean,  1  B.  &  A.  42.  where  assumpsit  for  mo« 
ney  had  and  received  was  brought,  to  recover  the  amount  of  an  ex- 
cessive charge  made  by  the  defendants,  as  collectors,  on  a  distress  for 
arrears  of  taxes;  and  it  was  holden,  that  defendants  were  not  enti- 
tled to  a  month's  notice  before. action  brought,  under  stat.  43  G.  3. 
a  92.  s.  70.;  because  the  taking  the  excessive  charge  was  not  an 
^ct  done  colore  offieiu  In  Waterhouse  v.  Keen,  4  B.  and  C.  200* 
it  was  holden,  that  in  assumpsit  against  a  toll  collector,  brought  to 
recover  back  money  alleged  to  have  been  exacted  by  him  impro- 
perly 89  toll,  twenty-one  days^  notice  of  action  ought  to  have  been 
given. 

H  2 
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while  the  contract  reroains  open,  and  not  rescinded  by  the 
defendant;  the  only  remedy  is  on  the  special  agreement 

As  where  the  defendant  sold  a  horse  to  the  plaintiff  with  a 
warranty  of  soundness^,  and  the  horse  proved  unsound.  The 
plaintiff  tendered  a  return  of  the  horse,  but  the  defendant  re- 
fused to  take  him  back ;  an  action  for  money  had  and  received 
having  been  brought,  it  was  holden,  that  it  would  not  lie. 

So  where  the, plaintiff  sold  the  defendant  a  pair  of  coach 
horses',  which  he  undertook  to  take  back  if  the  plaintiff 
should  disapprove  of  them,  and  return  them  within  a  month. 
The  plaintiff  did  return  them  within  a  month,  but  took  ano- 
ther pair  from  the  defendant,  without  making  any  new  agree- 
ment. This  the  plaintiff  also  returned  within  a  month,  and 
received  a  third  pair  on  the  93d  of  December,  without  mak- 
ing any  new  agreement.  The  plaintiff  disapproved  of  the 
third  pair,  because  they  were  restive  and  would  not  draw, 
and  offered  to  return  them  on  the  5tl^  of  January  following; 
but  the  defendant  refused  to  take  them  back,  and,  thereupon, 
the  plaintiff  brought  an  ^action  against  the  defendant  for  mo- 
ney had  and  ineceivedr  It  was  holden,  that  it  would  not  lie; 
for  the  original  special  contract  having  been  continued  through 
all  the  subsequent  dealings,  the  defendant  ought  to  have  had 
notice  by  the  declaration,  that  he  was  sued  upon  that  contract. 

So  where  a  seaman  had  contracted  with  the  defendant  to 
go  a  voyage  from  A.  to  B.^  and  back  again,  with  a  stipula- 
tion, that  he  should  not  be  entitled  to  his  wages  until  the 
end  of  the  voyage ;  it  was  holden,  that  he  could  not  main- 
tain a  general  indebitatus  assumpsit  to  recover  his  wages  pro 
ratd  as  far  as  B.,  though  he  had  been  wrongfully  dismissed 
at  B.  by  the  defendant. 

It  must  be  observed,  however,  that  where  the  contract  is 
rescinded  by  the  original  terms  of  it%  no  act  remaining  to  be 
done  by  the  defendant,  the  plaintiff  is  entitled  to  recover 
back  his  money.  As  where  plaintiff  had  paid  to  the  defend- 
ant ten  guineas  for  a  chaise,  on  condition  to  be  returned  m 
case  the  plaintiff's  wife  did  not  approve  of  it,  paying  38.  (Sd. 
per  diem  for  the  time;  the  plaintiff's  wife  not  approving  of 
the  chaise,  it  was  sent  back  at  the  expiration  of  three  days, 
and  left  on  defendant's  premises  without  any  consent  on  bis 
part  to  receive  it:  the  hire  of  3s.  6d.  per  diem  was  tendered 
at  the  same  time,  which  defendant  refused  as  well  as  to  re-^ 
turn  the  money.    An  action  for  money  had  and  received 

o  Power  ▼.  Wdli,  Douf .  24.  o.  Cowp.    q  Hnlle  t.  Heigfatman,  2  Eatf  i  R.  145. 
818. 8.  C.  r  Towers  t.  Barittt,  1  T.  R.  13S. 

Wcfton  V.  Downs,  0oug.  23. 
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being  brought  for  the  ten  guineas^  it  was  holden,  that  it 
would  well  lie. 

So  where  a  contract  is  not  carried  into  execution  by  reason 
of  some  negligence  or  default  of  one  party%  the  other  party, 
not  having  done  any  thing  which  can  be  considered  as  an 
execution  of  the  contract  in  part,  may  abandon  the  contract 
and  recover  the  money  which  he  has  paid  on  such  contract : 
but  this  rule  holds  only  where  the  contract  can  be  rescinded 
in  toto^,  so  as  to  place  both  parties  in  the  same  situation  they 
were  in  before.  See  further  on  this  point,  Cooke  v.  Mun- 
stone,  1  Bos.  &  Pul.  N.  R.  351. 

\%.  In  an  action  for  money  had  and  received  to  the  plain-* 
tiff's  use,  the  plaintiff  c&nnot  recover  the  money,  unless  it 
be  against  conscience  that  the  defendant  should  retain  it : 

Hence,  where  a  forged  bill  of  exchange  was  drawn  upon 
the  plaintiff*,  which  be  accepted  and  paid  to  an  innocent  in- 
dorsee for  a  valuable  consideration,  and  the  plaintiff  on  dis- 
covering  the  forgery  brought  an  action  against  the  indorsee  to 
recover  back  the  money  as  money  paid  by  mistake,  it  was 
holden,  that  the  action  would  not  lie :  for  it  was  not  uncon- 
scientious in  the  defendant  to  retain  the  money  when  he  had 
once  received  it,  upon  a  bill  for  which  he  bad  given  a  fair  and 
valuable  consideration,  without  the  least  privity  or  suspicion 
of  any  forgery/  and  the  plaintiff  ought  to  have  satisfied  him- 
self^  whether  the  bill  was  really  drawn  upon  him  by  the  per^ 
SOD  whose  name  was  subscribed  to  it.  This  decision  appears 
to  have  been  grounded  on  the  general  principle,  that  an  ac- 
ceptor is  bound  to  know  the  handwriting  of  the  drawer,  and 
that  it  is  rather  by  his  fault  or  negligence,  than  by  mistake, 
if  he  pays  on  a  forged  signature.  But  where  the  defendant 
had  got  the  plaintiff  to  discount  a  navy  bill,  which  turned  out 
to  be  forged,  be  was  holden'  liable  to  refund  the  money; 
although  both  parties  were,  at  the  time,  equally  ignorant  of 
the  forgery.  So  in  Bruce  v.  Bruce,  5  Taunt  495.  note,  and 
3  B.  and  C.  437.  a  similar  decision  was  made  on  a  victualling 
bill,  which  the  victualling  office  on  which  it  was  drawn  had 
paid  before  the  forgery  was  discovered.  So  where  bills  of 
exchange,  purporting  among  others  to  have  the  indorsement 
of  H.  and  Co.  bankers  of  Manchester,  were  presented  for 
payment  in  London,  where  the  acceptance  directed  them  to 


%  Gilfli  Y.  Ed^vardfl,  7  T.  R.  181.  6  Taunt.  76.  fc  I  Manh.  R.  463.  S.  C. 

t  Hunt  T.  Silk,  5  Easrs  R.  449.  recog-  and  poit,  under  title  Billi  of  £x* 

niiinsf  Giles  t.  Edwards.  chan{;pe.     See  also  Barber  t.  OingeU, 

u  Price  ▼.  Neale,  8  Ban.  1364.     1  fil.  3  Esp.  N.  P.  C.  60. 

R.  380.  S.  C.    See  Smith  v.  Mercer,  x  Jones  v.  Ryde>  5  Taunt.  488. 
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be  paid ;  payment  bein^  refused^  the  notary  who  pr&sented 
them  took  them  to  the  London  correspondent,  of  H.  and  Ca 
who  took  up  the  bills  for  their  honour,  and  struck  out  the 
indorsements  subsequent  to  that  of  H.  and  Co.  and  the 
money  was  paid  over  to  the  defendants,  the  holders  of  the 
bills.  The  same  morning  it  was  discovered,  that  the  bills 
were  not  genuine,  sind  that  the  names  of  the  drawer,  acceptor, 
and  H.  and  Co.  were  forgeries ;  plaintiff  immediately  sent 
notice  to  the  defendants,  and  demanded  repayment.  This 
notice  was  given  in  time  for  the  post,  so  that  notice  of  the 
dishonour  could  have  been  dentthesameday  tothe  indorsers. 
It  was  holden*^  that  the  plaintiff,  having  paid  the  money 
through  a  mistake,  was  entitled  to  recover  it  back,  the  mis- 
take having  been  discovered  before  the  defendant  had  lost  his 
remedy  against  the  prior  indorsers ;  and  that  the  rights  of 
the  parties  were  not  altered  by  the  erasure  of  the  indorse- 
inents,  that  having  been  done  by  mistake,  and  being  capable 
of  explanation  by  evidence. 

1 3.  It  remains  only  to  observe,  that  the  consideration  of 
this  action  must  be  money.  Hence  stock  cannot  be  recovered 
in  an  action  for  money  bad  and  received*;  stock  being  a  new 
species  of  property,  and  not  money.  But  where,  upon  a 
wager  of  ten  guineas  to  one,  the  stake-holder  received  country 
bank-notes,  and  paid  them  over  wrongfully  to.  the  party  who 
had  lost  the  wager ;  it  was  holden  *,  that  an  action  for  money 
had  and  received  would  lie  at  the  suit  of  the  winner;  Lord 
Ellenborough,  C.  J.  observing,  that  provincial  notes  were 
certainly  not  money ;  yet,  if  the  defendant  received  thetn  as 
money,  and  all  parties  agreed  to  treat  them  as  such  at  the 
time,  he  should  not  be  permitted  to  say  that  they  were  only 
paper  and  not  money4  As  against  him  it  was  so  much  money 
received  by  him.  So  where  an  insurance  broker  having  re- 
ceived credit  in  an  account  with  an  underwriter  for  a  loss, 
upon  a  policy,  whereupon  the  name  of  the  underwriter  was 
erased  from  the  policy ;  it  was  holden^,  that  the  principal 
might  maintain  an  action  for  money  had  and  received  against 
the  broker,  although  he  had  not  actually  received  any  money 
from  the  underwriter;  for  the  broker  having  deprived  the 
plaintiff  of  his  remedy  against  the  underwrifer,  and  having 
received  credit  in  account  for  the  money,  he  was  estopped 
from  saying  that  he  had  not  the  sum  in  his  hands  for  the 
plaintiff's  use* 

y  Wilkinson  and  others  V.  Jbhnson  and    a  Pickard  v.  Bankes,  13  East,  20. 

otliers^  3  B.  fc  C.  428.  b  Andrew  v^.  Robinson,  3  Camp.  N.  P* 

I  Nigbtingal   v.     Devisme,    5     Burr.        C 199. 

2580.     See  also  Jones  y,  fitinley, 

1  £a<t|  1. 
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IIL  Of  tAe  Dedaratian, 

Venue.-^Tiiu  dction  of  assumpsit  being  founded  on  con- 
tract is  transitory,  (50)  and  consequently  the  venue  may  h6 
laid  in  any  county  at  the  election  of  the  plaintiff. 

Where  an  action  is  brought  in  an  inferior  court,  it  must 
be  stated  in  the  declaration,  that  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  court.  Hence  in  assumpsit 
in  an  inferior  court,  not  the  promise  only,  but  the  consider- 
ation^ also^.on  which  such  promise  is  founded,  must  be  laid 
within  the  jurisdiction:  for  the  inferior  court  cannot  hold 
plea  unless  the  whpk  matter  is  within  their  jurisdiction'; 
jconsequently,  if  a  declaration  for  goods  sold  and  delivered*, 
or  money  had  and  received^  or  money  paid^,  merely  state 
that  the  defendant  promised  to  pay  within  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  or  the  re- 
treipt  or  payment  of  the  money,  to  have  been  within  thejuris- 
diction,  it  will  be  error ;  and  error,  even  after  verdict*,  for  in 
this  case  nothing  shall  be  intended  to  be  wit{iin  the  juris- 
diction,  that  is  not  expressly  averred  to  be  so*. 

Day. — ^The  day  mentioned  in  the  declaration,  on  which 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material'^, 
provided  it  be  a  day  after  the  cause  of  action  accrued  and 
before  action  brought.  If  the  defendant  by  his  plea  makes 
the  time  material,  the  plaintiff  may  by  his  replication  answer 
to  that  plea,  without  being  guilty  of  a  departure;  as  where 
the  promise  was  laid  on  the  first  of  May',  d  Car.  1.  and  tb& 
defendant  pleaded  that  the  writ  was  first  brought  the  4th 
February,  14  Car.  9.,  and  that  he  did  not  promise  within  six 
years  before  theisaid  4th  February.  Replication,  that  he  pro- 
mised within  six  years  before  the  said  4th  of  February  :  on 

c  Rsmtey  t.  Atkinson,    1    Lev.  50.  g  Hearen  v.  DaveDport,  11  Mod.  38ft. 

Whitehead  v.  Brown,  1  Lev.  96.  8vo.  ed. 

d  Drake  t.  Beare,  1  Lev.  104, 6.  h  Winford  v.  Powell,  Ld.  Rayfti.  1310. 

«  Price  T.  Hill,  1  Lev.  137.    Stone  t.  1  Per  Atklnt  and  Scroffs,  Ji.  2  Mod. 

Waddiogton,  1  Lev.  156.    Haoslip        197. 

T.  Coaler,  2  Lev.  87.    Waldock  v.  k  Inkersalls  v.  Samms,  Cro.  Car.  130. 

Cooper,  2  Wils.  16.  1  Lee  v.  Rogen,  1  Lev.  110. 
r  TVevor  V.  Wall,  1  T.  R.  151. 


(50)  Dehihim  et  contractus  mnt  nullius  loci*     2-  Itist,  230. 
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niotion  in  arrest  of  judgment,  it  was  holden,  that  the  replica- 
tion was  not  a  departure  from  the  declaration ;  because  the 
time  in  the  declaration  was  not  material. 

So  where  the  plaintiff  declared  upon  a  promise  madefy  S6th 
March,  12  Geo.  1.  the  defendant  pleaded,  that  after  the  pro- 
mise, and  before  the  bill  filed,  viz.  2d  April,  he  tendered  the 
money ;  the  plaintiff  replied,  that  after  making  the  promise 
viz.  ISth  February,  he  filed  his  bill :  on  demurrer  it  was  o\y 
Ejected,  that  plaintiff  had  brought  his  action,  as  appeared  by 
his  own  shewing,  before  the  cause  of  action  accrued^  But 
the  court  over-ruled  the  objection,  observing,  that  as  the 
plaintiff  would  not  in  evidence  have  been  confined  to  the  day 
in  his  declaration,  there  was  not  any  reason  he  should  be 
more  confined  in  pleading;  that  in  the  case  of  a  common 
assumpsit,  the  day  was  alleged  for  form  only,  and  therefore 
the  defendant  could  not  confine  the  plaintiff  to  the  day  al- 
leged in  the  declaration  (51). 

Manner  of  stating  the  Contract.^-^n  the  action  of  assump- 
sit, the  declaration  must  state  the  contract  on  which  the  acr 
tion  is  founded  truly  and  correctly ;  that,  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms  (5S);  for  a  material  variance  be- 
tween the  coEltract  alleged,  and  the  contract  proved,  will  be 
fatal" : 

As  where  the  contract  alleged  was,  to  deliver  good  **mer~ 
chandizable**  wheat%  and  the  proof  was  to  deliver  good 
**  second  sorf*  of  wheat,  the  plaintiff  was  nonsuited  for  the 
variance: 


m  Matthews  v.Spicer,Str.  800.  n  Cooke  t.  Manttone,  1  Bot.  k  Pul. 

N  IC361. 
b  Per  Holt,  C.  J.  Ld.  lUym.  735. 


(51)  A  different  rule  holds  in  actions  on  ptomissoiy  notes,  wdere 
the  day  forms  an  essential  part  of  the  agreement.  Stafford  v.  Forcer, 
£•  1  6.  1.  cited  in  Cole  r.  Hawkins,  Str.  22.  and  reported  in  10 
Mod.  311. 

(52)  Or  as  defendant  says  it  was  made*  A  bill  of  exchange 
was  drawn  in  this  form ;  **  pay  to  our  order  "  he.  signed  in  the 
nam6  of  two  persons  and  Co.  and  accepted  by  the  defendant;  it  was 
holden  that  in  an  action  against  the  defendant  as  acceptor,  it  might 
be  declared  upon  by  the  indorsees  as  a  bill  drawn  by  an  aggregate 
firm ;  and  although  it  was  proved  that  the  firm  consisted  of  one 
person  only,  it  was  holden  not  to  be  a  variance.  Bass  v.  Clivei 
4  M.  and  S.  13, 
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Sa  where  the  plaintiff  declared  upon  a  contract  for  wages 
upon  a  certain  voyage  from  London  to  Africa,  and  thence  to 
the  West  Indies ;  but  the  proof  was  of  a  contract  for  a  yoy-> 
age  from  London  to  Africa^  and  thence  to  the  West  Indies 
or  America,  and  afterwards  to  London^  &c. :  the  variance  was 
holden  to  be  fatal,  the  contract  proved  being  for  a  different 
voyage  than  that  declared  on. 

So  where  the  plaintiff  had  agreed  to  purchase  of  the  de* 
fendant  100  bags  of  wheat%  40  or  50  of  which  were  to  be 
delivered  on  one  market  day,  and  the  remainder  on  the  next 
market  day,  and  the  defendant  had  delivered  40  bags  on  the 
first  market  day,  but  had  failed  in  delivering  the  remainder : 
in  an  action  brought  for  the  non-<lelivery  of  the  residue,  one 
count  of  the  declaration  stated  the  agreement  to  be  for  the 
delivery  of  40  hags,  and  another  for  the  delivery  of  50  bags 
in  the  first  instance,  but  the  contract  was  not  stated  in  the  ' 
alternative  in  any  part  of  the  declaration ;  the  court  held  the 
variance  fatal :  for  the  contract  ought  to  have  been  stated 
according  to  the  original  terms  of  it,  which  made  it  optional 
in  the  defendant  fo  deliver  40  or  50  bags  in  the  first  instance, 
and  not  an  absolute  contract  for  the  delivery  of  either  of 
those  (Quantities  (53.) 

So  where  the  contract  was  to  deliver  goods  within  four- 
teen days',  or  as  soon  as  a  certain  vessel  arrived  ;  the  vessel 
arrived  after  the  fourteen  days ;  and  on  breach  of  the  contract 
by  non-delivery,  the  plaintiff  declared,  in  one  count,  on  a 
contract  by  the  defendant  to  deliver  within  fourteen  days, 
and  in  another  count  to  deliver  on  the  arrival  of  the  ship; 
but  there  being  no  count  laying  the  contract  in  the  alternative, 
the  court  held  the  variance  fatal. 

Assumpsit  upon  a  warranty*,  that  a  horse  was  sound,  in 
consideration  that  plaintiff  would  buy  him  at  a  certain  price, 
to  wity  861.5s.  with  another  count  in  consideration  he  had 

p  VHiite  T.  Wilton,  2  Bos.  3t  Pul.  116.  s  Hort  ▼.  Dixon,  Middz.  Sit.  after  M. 

q  Penny  v.  Porter,  2  East^s  R.  2.  T.  37.  G.  3.  B.  R.  MSS.   See  alto  Sy- 

r  Shipfaam  ▼.  Saunders,  B.  R.  £.  23.  .  monda  v.Cair)  1  Gamp.  N.  P.C«  3Si. 
Geo.  3.  2  EaiCt  R.  4.  n.  (a). 


(53)  At  the  close  of  the  first  argument  on  this  case.  Lord  Kenyon, 
C.  J.  said,  that  the  opinion  delivered  by  Lord  Mansfield,  CL  J.  in 
Layton  V.  Pearce,  DoUg.  15.  viz.  "that  where  a  contract Jis  op- 
tional in  a  party,  and  he  makes  his  election,  the  option  is  thereby 
determined,  and  the  contract  may  thfen  be  declared  on,  as  an  abso-* 
lute  contract,"  was  extra-judicial.    MSS. 


% 
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bought  bini ;  it  appeared  in  evidence,  that  the  horee  was 
bought  jointly  with  another  at  one  entire  price  of  00  guineas. 
Lord  Kenyon  held  the  variance  fatah 

The  Consideration.'^^yeTy  part  of  the  entire  c6nsidera- 
tton  for  any  promise  contained  in  the  ageement  must  be 
stated  in  the  declaration.  But  in  framing  a  declaration  on 
an  agreement^  which  consists  of  several  distinct  parts  and 
collateral  provisionSi  it  is  not  necessary  to  state  in  the  decla- 
ration every  part  of  such  agreement;  it  is  sufficient  to 
state  so  much  of  the  agreement  as  contains  the  entire  const* 
deration  for  the  act,  and  the  entire  act  which  is  to  be  done, 
in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only^  after  a  right 
to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 
proper  to  be  given  in  evidence  to  the  jury,  but  not  necessary 
to  be  shewn  to  the  court  in  the  first  instance  on  the  face  of 
the  record  (54). 

In  like  manner,  where  the  plaintiff  states  the  whole  consi- 
deration truly^  and  then  states  those  parts  of  the  defendant's 
promise,  the  breach  of  which  he  complains  of,  truly  and  cor- 
rectly; that  is  sufficient,  without  stating  other  parts  of  the 
promise  irrelevant  to  the  breach  complained  of.  It  is  enough 
to  state  that  part  of  the  agreement  truly  which  applies  to  the 
breach  complained  of,  if  that  which  is  omitted  do  not  qualify 
that  which  is  stated*. 

Idle  and  insufficient  considerations  do  not  form  any  essen- 
tial part  of  the  contract^,  consequently  it  is  neither  necessary 
to  state  them  in  the  declaration,  nor,  if  stated,  to  prove  them. 
By  the  term  **  itlle  and  insufficient  considerations,'^  must  be 
understood  such  considerations  as,  if  they  stood  alone  uncon- 
nected with  one  or  more  sufficient  considerations,  would  not 
support  the  promise  of  the  defendant.  They  are  distinguish- 
able from  illegal  considerations ;  for,  if  one  of  the  considera- 

i  Per  Lord  EllenbonMigb,  C.  J.  delive^  x  Tempest  t.  Rawling,    13  £ast.  18. 

in;  the  judgment  of  the  court  in  See  also  Cotterill  v.  Cuff,  4  Taunt. 

Clark  ▼.  Gniy,.6  Bast* ■  R.  569, 570.  286. 

u  Miles  V.  Sbewaid,  8  East,  7.  y  Crisp  v.  Gamel>  Cro.  Jae.  127. 


(54)  **  There  are  a  great  Yariety  of  agreements  Dot  under  seal, 
containing  detailed  provisions  r^ulating  prices  of  labour,  rates  of 
hire,  times  and  manner  of  performance,  adjustments  of  differences 
&C,  which  are  every  day  declared,  tipon  in  the  general  form  of 
a  count  for  work  and  labour."      Per  Lord  EUenborough,  C.  J» 
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tioDSi  where  there  are  two  or  more,  is  illegal,  it  will  vitiate 
the  whole  contract,  and  the  actioa  cannot  be  supported;  but 
an  idle  or  insufficient  consideration  may  be  rejected  ;  in  truth, 
it  is  a  nullity. 

Executory  considerations  are  traversable*,  and  the  per- 
formance of  thena  must  be  averred  with  time  and  place.  In 
cases  where  the  promise  of  the  defendant  is  founded  on  two 
or  more  executory  considerations,  the  performance  of  all 
must  be  fully  and  expressly  averred";  for  an  imperfect  alle- 
gation of  the  performance  of  one  only  will  vitiate  the  decla- 
ration. Where  the  consideration  is  executed,  (in  which  case 
it  is^not  traversable**,)  and  the  promise  to  pay  a  sum  certain,  or 
to  do  or  forbear  from  doing  some  specific  art,  the  declaration 
proceeds  at  once  from  the  statement  of  the  contract  to  the 
breach,  without  any  intermediate  averment. 

Breach. — ^The  breach  ought  to  be  co-extensive  with  the 
promise,  but  not  enlarged  beyond  it^.. 

The  promise  was  "  to  deliver  a  gelding  in  as  good  plight 
as  be  borrowed  him'  ;*'  .the  declaration  averred  that  he  did 
not  deliver  him  at  all.  After  verdict  for  the  plaintiff.  Judg- 
ment was  arrested,  because  the  brekch  was  not  laid  according 
to  the  promise.  It  will  be  sufficient,  however,  if  thebreach 
pursue  the  words  of  the  promise*. 

Notice.  Averment  thereof. — Where  the  action  does  not 
lie  without  notice  given  to  the  defendant,  an  averment  of 
such  notice  ought  to  be  inserted  in  the  declaration. 

The  defendant  bought  of  the  plaintiff  a  quantity  of  bar* 
ley^  and  promised  to  pay  brm  for  it  as  much  as  he  could  get 
fk^m  any  other  person*  The  plaintiff  averred  in  his  de- 
claration, that  he  afterwards  sold  the  same  quantity  to  Jl  S» 
for  such  a  sum,  but  did  not  aver  that  the  defendant,  had  no- 
tice of  the  sum. given  by  J.  S. ;  for  this  omission  the  judg- 
ment was  arrested;  and  this  distinction  was  taken',  that,  if 
the  agreement  had  been  that  the  defendant  should  pay  as 
much  as  J.  S.  paid,  in  that  case,  quia  constat  de  persond,  and 
be  is  indifferently  named  between  them,  the  defendant  at  hid 
peril  should  inquire  of  him,  and  the  plaintiff  was  not  bound 
to  give  notice;  but  where  the  person  was  altogether  uncer- 
tain, there  the  plaintiff,  to  entitle  himself  to  the  action,  ought 
to  give  notice. 

t  Se«ton  V.  Miles,  Salk.  92.  f  Hall  ▼.  Hemtnioffc,  Cio.  Jac.  432. 

a  Leneret  y.  Rivet|  Cro.  Jao.  503.  1  Ro.  Abr.  463. 1.  25.  3  BuUt.  85,  6, 

b  1  Eol.  Rep.  43. 401.    Hob.  106.  7.  S.  C. 

c  Gto.  Jte.  115.  g  9e0  lid.  Raym.  1127.  trbere  thii  cato 

d  Wris^ht  ▼.  Johnion,  1  Vent.  64.  was  put  by  Holt,  C.  J.  Brlca  f  •  Carre, 

e  PUcbaMl  V.  Kingston,  Cro.  Car.  202.  1  Lev.  47.  S.  P. 
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See  Holmes  v.  Twist,  on  error  from  B.  R.  in  Excb.  Clu 
Hot).  51.  to  the  same  effect,  where  an  averment  of  notice  was 
faolden  necessarvy  on  the  ground  that  the  matter  rested  in 
the  privity  and  knowledge  of  the  plaintiff  alone ;  but  where 
the  congsance  of  the  act  to  be  done  lies  as  well  in  the  notice 
of  the  defendant  as  of  the  plaintiff,  an  averment  of  notice  is 
not  necessary ;  as  where  the  act  is  to  be  done  by  a  stran- 
ger'^  (55) ;  so  where  an  act  is  to  be  done  by  the  plaintiff  to  a 
stranger^  (56),  as  where  the  declaration  stated,  that,  in  con- 
sideration that  the  plaintiff  had  agreed  to  give  his  bond  to 
J.  S.  for  the  debt  of  the  defendant,  the  defendant  promised  to 
save  him  harmless,  and  avers  that  he  gave  the  bond,  and  was 
sued,  &c.  An  exception  was  taken,  because  it  was  not 
averred,  that  the  plaintiff  gave  the  defendant  notice  of  his 
giving  the  bond ;  but  it  was  over-ruled,  because  the  defendant 
at  his  peril  ought  to  take  notice  of  the  obligation,  as  in  a  bond 
to  stand  to  an  award  (57). 

Request — ^When  a  debt"^  or  mere  duty  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re- 
quest before  action  brought,  and  consequently  an  averment  of 
such  request  in  the  declaration  is  unnecessary ;  for  the  bring* 
iug  the  action  is  a  sufficient  request. 

In  assumpsit  upon  a  promissory  note',  payable  four  months 
after  date,  it  was  objected  in  error,  that  the  request  to  pay 
the  money  on  the  note  was  laid  upon  the  same  day  and  year 
that  the  note  was  dated,  which  was  four  months  before  it 
became  due;  to  this  it  was  answered  and  adjudged  by  the 
court,  that  there  was  not  any  occasion  to  lay  any  request: 
that  the  bringing  the  action  was  a  request  in  law,  and  it  ap* 
peared  that  the  action  was  not  brought  until  above  a  year 
after  the  note  was  due. 


h  Powle  V.  Hagger,  Cro.  Jac.  492.  ▼.  Shippings  Cro.  Car.  385.    Wallis 

i  Juxon  ▼.  TborohiU,  Cro.  Cor.  132.  t.  Scot,  1  Str.  88. 

k  Bartlet  v.  Bartlet,  Winch.  2.   VMaa    1  Fkampton  ▼.  Ck>ulsoD,  ]  Wils.  33. 


(55)  That  is,  a  stranger  named  and  agreed  upon  between  the 
parties,  agreeably  to  the  distinction  taken  in  Cro.  Jac.  432.  and 
ante. 

(56)  See  the  preceding  note. 

(57)  Notice  need  not  be  given  of  a  matter  which  a  person  is 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell,  J.  in  Smith  v.  Goffe,  Lord  Raym.  1 128.  See  also  8  Rep. 
92.b.S.  P. 


\ 
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It  is  observable,  however,  that  when  the  defeDdant  is 
chargeable,  upon  a  collateral  promise  to  pay",  do,  or  omit 
some  act,  upon  request^  and  not  for  a  mere  debt  or  duty,  an 
actual  request  ought  to  be  made  before  action  brought,  and 
consequently,  it  ought  to  be  averred  in  the  declaration;  and 
the  day,  year,  and  place,  where  the  request  was  made,  must 
be  expressed,  as  in  such  case  the  request  is  parcel  of  the 
duty. 

Hence  it  will  appear,  that  the  general  averment  *'  although 
often  requested,"  is  not  sufficient  in  a  case  of  this  kind,  not 
on  account  of  the  word  **  although,"  because  that  has  been 
determined*  to  be  an  express  averment,  and  equivalent  to  the 
words  *^  the  plaintiff  in  feet  says,"  or  any  other  words  of 
averment,  but  because  time  and  place  are  omitted. 

Formerly,  indeed,  the  omission  of  time  and  place  was  con- 
sidered as  a  defect  in  substance,  and  as  good  ground  for  ge- 
neral demurrer,  or  arresting  the  judgment*,  and  some  mo- 
dem cases'  also  appear  to  support  the  same  doctrine;  but  in 
a  late  case^i  it  was  solemnly  decided,  that,  since  the  statute' 
for  the  amendment  of  the  law,  such  defect  can  be  taken 
advantage  of  by  special  demurrer  only,  and  cannot  be  a 
ground  for  arresting  the  judgment  even  after  a  judgment  by 
default;  because  it  is  an  omission  *' of  a  like  nature,"  or 
rather  of  a  less  material  nature  than  those  specified  in  the 
statute,  such  as  the  prout  paiet  per  recordum^  hocmuratus  est 
verificare^&c.  and  consequently  cured  by  the  hecuing  opera* 
Han  of  that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the 
declaration  in  assumpsit,  I  shall  proceed  to  a  full  explanation 
of  some  special  averments  which  are  requisite  in  particular 
cases,  begmning  with  conditions  precedent  (58). 

m  BUks  ▼.  Trippet,  1  Sannd.  32.    Sel*  o  Hill  t.  Wade,  Cro.  Jac.  523. 

man  v.  King,  Cro.  Jac.  183.    Hill  v.  p  Bach  ▼.  OtreD,  6  T.  R.  409. 

Wade,  Cro.  Jac.  623.  and  2  Rol.  q  BowdcU  ▼.  Panona,  10  East,  359. 

Rep.  62.  r  4  Ann.  c.  16.  s.  1. 
n  3  Leon.  67. 


(58)  These  remarks  would  have  foUowed  more  naturally  after 
the  paragraph  relative  to  executory  coDsiderations;  but  as  they  run 
to  great  length,  L  thought  it  better  to  postpone  them,  in  order  that 
the  leamine  relative  to  the  prmcipai  points,  which  ought  to  be  at** 
tended  to  m  framing  the  oeclaration  in  ordinary  cases,  might  be 
reduced  within  as  narrow  a  compass  as  possible,  and  presented  to 
the  reader  at  one  view. 
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€^  CandUkmM  preeedeni.'^lst.  If  A.  proniiae  to'do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  an- 
tecedent performance  of  aocne  act  or  promise  on  the  part  of 
B.,  the  promise  of  A.  is  called  a  dependent  promise;  be- 
cause B.*8  right  of  action  for  a  breach  of  such  promise  de«> 
pends  on  the  prior  performance,  (or  that  which  is  equivalent 
to  performance)  of  the  act  or  promise  on  the  part  of  B.;  and 
the  act  or  promise  to  be  performed  by  B.  being  in  the  nature 
of  a  condition  precedent,  is  usually  distinguished  by  this 
appellation,  because  the  performance  (or  that  which  is  equi- 
valent to  performance,)  or  such  act  or  promise,  precedes  d.'s 
right  of  action  to  recover  damages  against  A.  for  the  non- 
performance of  his  promise,  and  must  be  specially  averred  ia 
the  declaration. 

The  plaintiff  declared  that  the  defendant  was  possessed  of 
17  tod  of  wool',  and  that  there  was  a  conversation  between 
them  for  15  tod  of  the  17  tod  to  be  chosen  by  the  pknntiff; 
that  the  defendant,  in  consideration  of  a  sum  of  money  to  be 
paid  on  such  a  day,  promised  to  deliver  to  the  plaintiff  the 
aforesaid  15  tod  of  wool,  and  averred  that  he  was  ready  at 
the  day  to  pay  the  defendant  the  money,  yet  the  defendant 
had  not  delivered  the  wool;  after  non-assumpsit  pleaded,  and 
a  verdict  for  the  plaintiff,  an  exception  w.as  taken  in  arrest  of 
judgment,  because  the  plaintiff  had  not  shewn  that  he  had 
chosen  15  tod  out  of  the  17*  which  is  quasi  a  condition  pre^ 
cedent^  and  an  act  to  be  first  performed  by  the  plaintiff  before 
the  defendant  is  bound  to  do  any  thing;  which  was  assented 
to  by  the  whole  court. 

The  case  of  Thorpe  v.  Thorpe,  Lord  Raym.  6Q^.  Salk.  171i 
S.  C.  has  been  considered  as  a  leading  case  on  this  subject. 

The  declaration  in  that  case  stated^  that  the  defendant 
held  of  the  plaintiff  certain  lands  by  way  of  mortgage,  that 
the  plaintiff  agreed  to  make  a  good  and  sufficient  release  of 
his  equity  of  redemption,  in  conaideraiion  whereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  money ; 
and  tnat  the  def(^ndant  in  consideration  of  the  said  agreement, 
and  in  consideration  that  the  plaintiff  would  perform  his  part 
of  theagreen>ent,  promised  to  perform  his  part;  and  assigned- 
for  breach,  that  although  the  plaintiff  had  performed  every 
thing  contained  in  the  agreement  to  be  performed  on  his  part, 
yet  the  defendant  bad  not  paid  the  sum  of  money  agreed  on; 
the  defendant  pleaded  a  release,  of  which  the  plaintiff  craved 
oyer,  and  then  demurred. 

■  Raynay  ▼.  Alexander,  Yclv.  70.  t  Sec  Reoocd,  1  Lot.  346. 
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.  It  was  insisted,  on  the  part  of  the  defendant,  tjiat  this 
action  was  founded,  not  upon  the  making  the  release  of 
the  equity  of  redemption,  but  upon  the  promise  to  make  it» 
and  consequently  the  plaintiff  had  a  right  of  action  at  the 
time  of  the  promise  made;  and  then  the  release  of  all  de« 
raands,  &c.  coming  afterwards,  released  it,  and  was  a  good 
bar  to  the  action.  To  this  it  was  answered  and  resolved  by 
the  court,  that,  if  there  had  been  a  positive  agreement,  that 
^he  plain tiif  sbouI4  release  the  equity  of  redemption,  and 
that  the  defendant  should  pay  the  money,  the  plaintiff  might 
have  maintained  an  action  before  he  had  made  such  release: 
biit  here  the  promise  was**  ia consideration  whereof,"  which 
made  the  release  on  the  part  of  the  plaintiff  to  be  a  condition 
precedent,  HoU,  C.  J.  then  entered  into  the  distinction  be« 
tween  positive  agreements  and  conditions  precedent,  and  ob- 
served, that  in  the  case  of  conditions  precedent,  an  action 
could  not  be  maintained  before  )9^or»ta»c^  /  but  in  the  case 
of  positive  agreements  it  was  otherwise:  he  then  laid  down 
the  following  rules : 

1 .  If  a  day  be  appointed  for  payment  of  the  money,  and  the 
act  for  which  the  money  is  to  be  paid,  cannot  be  done  before 
the  day  appointed,  then,  though  the  agreement  be  to  pay  the 
money  for  the  doing  the  thing,  yet  the  action  may  be  brought 
for  the  money  before  the  thing  done ;  because  the  agree- 
ment is  positive^  that  the  money  shall  be  paid  at  the  day  ap- 
pointed. 

With  respect  to  the  reasonableness  of  this  rule,  the  Chief 
Justice  observed,  that  the  bargain  of  every  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make 
such  an  agreement  as^  to  pay  his  money  before  he  has  the 
thing  for  which  he  ought  to  pay,  and  will  rely  upon  the  re- 
medy he  has  to  recover  the  said  thing,  he  ought  to  perform 
his  agreement 

9.  Though  a  day  certain  be  appointed  for  payment  for 
the  money,  yet  if  the  day  is  to  occur  after  the  time  in  which 
the  consideration  ought  to  be  performed,  for  which  the  mo« 
ney  should  be  paid,  the  performance  of  the  consideratioQ 
ought  to  be  averred  in  an  action  brought  for  the  money. 

The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  the  plaintiff  had  not 
sufficiently  averred,  that  he  had  made  a  release  of  the  equity 
of  redemptipn ;  for  he  ought  to  have  shewn  haw  be  had  done 
it»  in  order  that  the  court  might  judge  whether  it  was  done 
according  to  the  agreement  The  chief  justice  admitted,  t^at 
the  plaintiff  in  his  declaration  ought  to  have  shewn  the 
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time  and  place  when  and  where  the  release  was  executed, 
and  how  tne  equity  of  redemption  was  released^  and  that 
for  want  of  that,  this  declaration  would  have  been  ill  on  de- 
murrer; but,  he  added,  that  the  defendant,  by  pleading  over, 
had  admitted  that  the  release  of  the  equity  of  redemption 
was  properly  made,  and  thereby  aided  this  defect  in  the  de- 
claration. 

A  similar  exception  was  made  in  the  following  case*: 
In  assumpsit  by  the  vendor  against  the  vendee  of  land  for 
not  performing  an  agreement  to  purchase  on  certain  terms, 
the  plaintiff  in  his  declaration  alleged,  that  he  was  seized 
in  fee  of  the  land  in  question,  and  that  the  defendant  agreed 
to  purchase  it  on  having  a  good  title,  and  then  averred,  that 
the  title  to  the  land  tocu  nuide  good,  perfect,  and  satisfactory 
to  the  defendant:  on  demurrer (59),  it  was  holden  that  it 
was  not  necessary  for  the  plaintiff  to  set  forth  in  the  declara- 
tion all  the  particulars  of  his  title,  and  that  the  averments  in 
the  present  case  were  sufficient  to  enable  the  plaintiff  to  call 
upon  the  defendant  for  the  non-execution  of  his  part  of  the 
agreement  (60). 

But  in  a  prior  case",  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit,  and  pay  the  remainder 
of  the  purchase  money,  at  a  certain  time,  on  having  a  good 
title  and  a  proper  surrender  made  to  him,  an  action  having 
been  brought  oy  the  seller  for  the  non-performance  of  the 
conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
alleged  that  he  had  been  always  ready  and  wiUing,  and  fre- 
quently offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it,  on  payment  of  the  purchase 
money,  it  was  holden  not  sufficient,  but  that  the  plaintiff 

u  Martin  t.  Smith,  6  East's  R.  555.  x  Phillips  y.  Fielding,  2  H.  Bl.  123. 


(59)  It  was  a  special  demurrer  to  the  replication ;  but  the  plea  and 
replication  being  admitted  to  be  bad,  the  question  Earned  wDoUy  on 
the  sufficiency  of  the  declaration. 

(60)  In  debt  ifor  a  penaltv  against  one  whorfafid  articled  to  purchase 
land,  it  was  objected  that  the  plaintiff  had  stated,  in  the  declaration, 
only  that  he  was  ready  and  willing  to  make  a  good  title,  but  had  not 
shewn  what  title.  iJord  Loughborough,  C.  J.  in  delivering  judg- 
ment, thought  that  the  objection  was  well  founded,  and  that  the  plain- 
tiff ought  to  have  set  forth  his  title.  D.  of  St.  Albans  v.  Shore,  1 IL 
Bl.  270.  Bift  see  the  remarks  of  Lord  Ellenborough,  C.  1.  and 
Lawrence,  J.  on  this  opinion  of  Lord  Loughborough,  6Ea9t*s^B» 
•561 ,  562. 
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ought  to  have  averred  that  he  actually  made  a  good  title  and 
8Uf rendered  the  estate  to  the  purchaser,  or  a  tender  and  re- 
fusal, and  ought  also  to  have  shewn  what  title  he  had. 

It  has  been  already  observed,  that  in  the  cases  of  condi- 
tions precedent,  either  performance,  or  that  which  the  law. 
considers  as  equivalent  to  performance,  must  be  specially 
averred  in  the  declaration.  A  tender  and  refusal  has  been 
deemed  to  be  equivalent  to  performance,  and  an  averment  to 
that  effect  is  sufficient,  but  an  averment  of  a  tender  alone 
without  refusal  is  not^ 

Where  the  act  is  to  be  done  at  a  particular  time  and  place, 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend, 
an  actual  tender  becomes  impossible;  here  then  a  tender  in 
law  will  be  sufficient;  but  to  support  this,  it  will  be  incum- 
bent on  the  party  who  is  to  make  the  tender^  to  shew  that 
be  has  done  every  things  as  far  as  in  him  lies,  towards,  the 
execution  of  the  contract,  as  will  appear  from  the  following 
caa^: 

In  covenant  (61)  for  not  accepting  stock  of  the  Hudson's 
Bay  Company*,  at  the  company^ b  house^  on  a  certain  notice, 
the  plaintiff  averred  that  he  gave  the  notice  to  the  other  party 
to  come  to  the  HudtoilB  Bay  House  and  accept  the  stock, 
and  that  the  plaintiff  ti^oj  ready  tliere  at  the  day^  and  offered 
to  transfer  it,  but  that  the  other  party  did  not  come  to  accept 
it,  nor  had  paid  the  price- agreed,  &c. ;  upon  demurrer,  the 
declaration  was  holden  ill;  for  where  the  party  to  whom  the 
act  is  to  be  done  does  not  come  to  the  time  and  place  ap- 
pointed, the  other  ought  to  shew  that  he  came  at  the  last 
time  of  the  day  which  the  law  has  appointed  for  the  doing 
the  act;  and  if  he  came  there  before,  he  ought  to  shew  that 
he  continued  there  to  the  last  time.  And  that  as  the  stock 
could  only  be  transferred  when  the  company's  house  was 
open,  which  was  at  stated  hours,  of  the  day,  the  plaintiff 
should  have  averred  the  usage  of  the  company  in  that  re- 
spect, and  that  he  came  there  at  the  proper  time,  and  staid 
there  until  after  the  house  was  shut. 

7  Lea  ▼•  Exelby,  Cro.  Eliz.  888.    SaJk.    z   Lancashire   t.    Killingwortb,   Lord 
623.  S.  P.  Raym.  686.     Com.   Rep.    116.     2 

Salk.  623.  and  12  Mod.  5^9. 


(61)  This  case  in  strictness  belongs  to  another  title;  but  as  I  am 
not  aware  of  any  distinction  between  covenant  and  assumpsit,  in  re- 
spect of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this  de- 
cision was  adopted  in  the  succeding  case,  I  have  availed  myself  of 
this  opportunity  of  inserting  it. 
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So  where  in  assumpsit*  for  not  accepting  stock  agreed  to 
be  transferred  by  the  plaintiff  at  the  request  of  the  defend- 
ant, the  plaintiff  averred  that  he  was  ready  and  willing,  aiid 
offered  to  transfer,  and  requested  the  defendant  to  accept  the 
stock,  which  he  refused*;  and  it  appeared  in  evidence  that 
the  contract  for  the  sale  of  the  stock  was  made  on  the  5th  of 
May,  1803,  a  little  before  12  o'clock  at  noon:  but  there  was 
riot  any  proof  of  any  direct  application  made  to  the  defend* 
ant  to  accept  the  stock  on  that  day,  nor  was  it  shewn  that 
the  plaintiff  had  waited  until  the  closing  of  the  tranfer  books 
at  the  bank  for  the  defendant  to  appear  and  accept  the  trans- 
fer; but  a  few  days  afterwards  an  offer  was  made  of  the 
stock,  which  was  then  refused:  on  motion  for  setting  aside 
the  verdict  which  had  been  given  for  the  plaintiff,  it  was 
hoiden,  that  the  allegations  of  the  declaration  were  not  sup- 
ported by  the  evidence;  Lord  EUenborough,  C.  J.  observing, 
that  the  plaintiff  could  not  sustain  the  action  without  shew- 
ing a  tender  of  the  stock  and  refusal,  or  that  which  in  law 
was  tantamount  to  a  tender  and  refusal;  and  that  must  be  by 
shewing  either  an  actual  tender  and  refusal,  which  was  not 
pretended  to  have  been  done  in  this  case  until  after  the  5th 
of  May,  (the  day  on  which  it  was  evident  that  the  contract 
was  meant  to  be  performed,  the  price  being  calculated  ac* 
cordingly);  or  by  shewing  that  the  plaintiff  staid  at  the  bank 
to  the  last' time  of  that  day  when  a  tender  could  have  been 
made»  which  was  so  k>ng  as  the  transfer  books  remained 
open,  and  that  lie  was  there  ready  to  have  transferred«.if  the 
defendant  had  been  there  and  would  have  accepted  the  stock; 
which  would  have  been  a  sufficient  substitution  of  the  more 
formal  evidence  of  an  actual  tender  and  refusal;  but  here 
there  was  neither  a  tender  in  fact  nor  in  law. 

Concurrent  Acts. — 9ndly.  Where  it  is  agreed  that  two 
concurrent  acts  shall  be  performed,  the  one  by  A.  and  the 
other  by  B.  at  the  same  time^  one  party  cannot  maintain  an 
action  against  the  other  without  averring  either  performance, 
or  that  which  is  equivalent  to  performance  of  his  part  of  the 
agreement  (62): 

As  where  the  declaration  8tated^  that  in  consideration  that 

a  Bordenave  ▼.  Gregory,  S  East's  R- 107.    b  Morton  t.  Lamb,  7  T.  R  125,  cited  2 

N.  R.  233, 240.  Smith  ▼.  Woodbouse. 


(62)  **  If  two  men  agree,  one  that  the  other  should  have  bis 
horse,  the  other  that  he  will  pay  ten  pounds  for  it,  an  action  does 
not  lie  for  the  money,  until  the  horse  be  delivered."  Per  Hok,  C.  J. 
in  Thorpe  v.  Tliorpe,  Salk.  r71,  2. 
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the  plaintiff  bad  bought  of  the  defendant  a  quantity  of  wheat 
at  a  certain  price,  to  be  paid  by  plaintiff  to  defendant,  defend- 
ant undertook  to  deliver  the  wheat  to  plaintiff  at  S.  in  one 
month  from  the  time  of  sale*  and  then  averred,  that  although 
plaintiff  always^  from  the  time  of  sale,  for  one  month  follow- 
mg  and  afterwards,  was  ready  and  willing  to  receive  the  corn 
at  S.,  yet  the  defendant  had  not  delivered  the  same:  after 
verdict  for  the  plaintiff,  upon  the  general  issue,  judgnient 
was  arrested;  because  it  was  not  averred  that  the  plaintiff 
had  tendered  to  the  defendant  the  price  of  the  corn,  or  that 
he  was  ready  to  have  paia  for  it  on  delivery;  Lawrence,  J. 
observing,  that "  be  considered  this  as  an  agreement  by  the 
defendant  to  deliver  the  corn  at  S.  on  being  paid  for  it;  that 
the  payment  of  the  money  was  to  be  an  act  concurrent  with 
the  delivery,  and  said  the  case  was  like  that  of  Cailonel  v. 
Briggs,  Salk.  112, 113. ;  where,  on  an  agreement  to  pay  so 
much  money  six  months  after  the  bargain,  the  plaintiff  trans- 
ferring stock.  Holt,  C.  J.  said,  **  If  either  party  would  sue 
upon  this  agreement,  tjie  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a 
transferor  a  tender;'*  he  did  not  say,  that  the  "not  doing  it 
should  come  from  the  defendant  by  way  of  excuse,  but  that 
the  doing  it  must  be  alleged  in  the  declaration.  The  tender- 
ins  of  the  money  by  the  plaintiff  made  part  of  the  plaintiff's 
title  to  recover,  and  he  must  set  forth  the  whole  of  his  title." 

But,  after  verdict  (63],  an  averment,  that  the  plaintiff  was 
reculy  and  willing  to  perform  his  part  of  the  contract,  has 
been  holden  sufficient. 

As  where  assumpsit  was  brought  for  the  non-deliveiy  of  a 
quantity  of  malt^,  which  the  plaintiff  had  bought  of  the  de- 
fendant at  a  certain  price,  and  which  defendant  undertook  to 
deliver  on  request;  and  the  plaintiff  averred,  that  although 
on,  &c  at,  &c.  he  requested  the  defendant  to  deliver  the 
malt,  and  was  then  and  there  ready  and  wiUing  to  pay  the 
.defendant  for  the  same,  according  to  the  terms  of  the  sale, 
and  although  be  was  then  and  there  refidy  and  wUling,  and 

c  Rawson  t.  Johnson,  1  East's  R.  203. 


(63)  This  proposition  is  qusilified  by  confiniog  it  to  cases  aAer 
verdict,  because  it  has  not  as  yet  been  determined,  that  an  aver- 
ment of  thb  kind  would  be  good  upon  demurrer.  It  must,  however, 
be  admitted,  that  some  of  the  judges  (especially  Lawrence,  J.)  in 
Rawson  v.  Johnson,  seem  to  have  been  of  opinion,  that  such  an 
averment  would  have  been  sufficient  even  on  demurrer. 

—  X       A* 
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offered  to  accept  and  receive,  the  malt  from  the  deFeridant, 
yet  he  did  not  deliver  the  same;  after  verdict  for  the  plain- 
tiff, it  was  moved,  in  arrest  of  Judgment,  that  the  declaration 
was  defective,  because  it  only  averred  a  readiness  and  will- 
ingness in  the  plaintiff  to  pay  for  the  malt,  and  did  not  aver 
an  actual  tender  of  the  price  agreed  upon;  but  the  court 
ove^ruled  the  objection,  and  held  the  averment  sufficient. 

So  where  the  declaration  stated',  that  the  plaintiff  had 
bought  of  the  defendant  a  quantity  of  oats  at  a  certain  price 
per  quarter,  which  defendant  had  undertaken  to  deliver  some 
time  between  Michaelmas  and  Lady-day;  and  although  the 
defendant  did,  in  part  performance  of  his  promise,  deliver  to 
the  plaintiff  a  part  of  the  oats,  and  although  the  time  for  the 
delivery  of  the  residue  was  long  since  elapsed,  and  the  plain- 
tiff wa^  during  all  that  time,  and  still  is,  ready  to  receive  the 
residue  of  the  oats,  and  pay  for  the  same,  at  the  price  agreed 
upon,  yet  the  defendant  had  not  delivered  the  ^ame.  After 
verdict  for  the  plaintiff,  an  objection  was  made  in  arrest  of 
judgment,  because  it  was  not  averred  in  the  declaration,  that 
plaintiff  had  performed  his  part  of  the  contract  by  tendering 
the  price  of  the  corn.  But  the  objection  was  over-ruled  by 
the  court,  and  on  the  authority  of  the  preceding  case  of  Raw- 
son  v.  Johnson,  they  held  the  averment  sufficient. 

In  an  action*  for  not  delivering  a  quantity  of  oil,  the  de- 
claration contained  an  averment,  that  tfie  plaintiff  was  altoays 
ready  and  willing  to  accept  it^  and  pay  for  tlie  same  on  the 
terms  agreed  upon;  yet  the  defendant  would  not  deliver  it, 
whereby,  &c.  The  plaintiff  proved  the  contract,  and  a  de- 
mand, on  his  part,  of  the  oil  in  question;  but  it  was  objected, 
on  the  part  of  the  defendant,  that  the  plaintiff  should  have 
proved  that  he  was  ready  and  willing  to  pay  for  the  oil: 
Gibbs,  C.  J.  was  of  opinion,  and  the  court  afterwards  con- 
curred with  him,  that  the  deliveiy  of  the  oil  and  payment 
for  it  were  to  be  concurrent  acts;  and  that  it  was  not  nece^ 
sary  for  the  plaintiff  to  prove  that  he  had  offered  the  money 
to  the  defendant,  till  the  defendant  was  ready  to  perform  bis 
part  of  the  contract,  by  delivering  the  oil.  By  the  demand 
which  he  made  on  the  defendant,  he  proved  himself  to  be 
ready  and  willing  to  pay  for  the  oil  when  delivered* 

The  defendant  became  the  purchaser  of  a  leasehold  estate, 
sold  by  public  auction.  By  the  conditions  of  sale  it  was  sti- 
pulated that  the  purchaser  should  immediately  pay  down  a 

d  Walerbouse  v.  Skinner,  12  Bos.  and    e  Wilkt  v.  Atkinson,  1  Marsh,  412,  r«- 
Pul.  447.  cognised  in  Levy  v.  Ld.  Herbert,  7 

Taunt.  31i». 
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deposit  in  part  of  the  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder  within  twenty-eight  days  from 
the  day  of  sale,  when  possession  should  be  given  of  the  part 
in  band,  and  that  the  purchaser  should  have  proper  convey- 
ances and  assignments  of  the  leases,  without  requiring  the 
lessor's  title  on  payment  of  the  remainder  of  the  purchase 
money.  In  an  action  of  assumpsit,  brought  by  the  seller, 
for  noD-performance  of  the  conditions  on  the  part  of  the  pur- 
chaser, the  declaration  stated  in  the  first  count,  that  the  plain- 
tiffs gave  the  defendant  possession  according  to  the  conditions, 
and  were  also  ready  and  willing  to  give  him  proper  convey- 
ances and  assignments  of  the  leases  of  the  estate,  on  payment 
of  the  remainder  of  the  purchase  money;  and  the  second 
count  stated,  that.the  plaintiffs  contracted  with  the  defendant 
to  sell,  and  the  defendant  to  purchase  an  estate,  and  that  on 
the  plaintiff's  having  promised  the  defendant  to  convey,  he 
promised  to  accept  the  conveyance  and  pay  the  remainder  of 
the  purchase  money  in  a  reasonable  time:  that  although  the 
plaintiffs  were  ready  and  willing,  and  offered  to  convey  and 
assign  to  the  defendant,  and  although  a  reasonable  time  had 
elapsed  for  accepting  the  conveyance,  yet  the  defendant  would 
not  accept  it,  or  pay  the  remainder  of  the  purchase  money. 
On  a  motion  in  arrest  of  judgment,  on  the  ground  that  the 
plaintiffs  had  not  set  out  their  title,  or  tendered  the  convey- 
ances to  the  defendant,  it  was  bolden^  that  the  plaintiffs 
were  not  bound  to  set  out  their  title,  and  that  the  allegation 
of  their  being  ready  and  willing  to  convey,  were  equivalent 
to  a  performance  of  the  conditions  on  their  parts;  but  that, 
at  all  events,  such  objections  could  not  be  supported  after 
verdict* 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  time',  he  who  was  ready  and 
offered  to  perform  his  part,  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing 
his  part  of  the  agreement. 

Mutual  Promises. — Srdly.  Where  there  are  mutual  pro- 
mises, and  the  mere  promise,  and  not  the  performance  thereof, 
is  the  consideration  of  the  agreement  (64),  there  an  aclion 

f  Ferry  v.  Williams,  1  Moore,  (C.  P.)       g  Jones  ?  Barkley,  Doug.  684. 
49S.    S  Tauot.  62.  S.  C. 


(64)  **  Whether  one  promise  l^e  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  coa«i 
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may  be  maintained  by  either  party^»  without  averring  per- 
formance of  the  agreement  on  his  part: 

As  where  the  declaration  stated,  that  it  was  agreed  that  a 
race  should  be  run  between  a  horse  of  the  plaintiff  and  one 
of  J.  S'.,  and  in  consideration  that  th6  plaintiff  had  agreed 
to  deliver  to  the  defendant  a  quantity  of  cloth,  the  defend-* 
ant  agreed  to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S.'a 
horse  should  beat  the  plaintiff's  horse,  and  then  averred, 
that  J.  S/s  horse  won  the  race.  After  verdict  for  the  plain- 
tiff, an  exception  was  taken  in  arrest  of  judgment,  b€<^use 
it  was  not  averred  in  the  declaration,  that  the  cloth  was  de- 
livered to  the  defendant;  but  the  court  over-ruled  the  ex- 
ception, observing,  that  this  was  an  action  founded  on  mu- 
tual promises,  and,  therefore,  it  was  not  necessary  for  the 
plaintiff  to  make  an  averment  of  the  delivery  of  tne  cloth; 
and  Denison,  J.  took  this  distinction,  **  where  a  plaintiff 
declares,  that  in  consideration  he  would  deliver  to  the  de* 
fendant  a  piece  of  cloth,  he,  the  defendant,  should  pay  a 
sum  of  money  for  it,  an  averment  of  the  delivery  of  the 
cloth  is  necessary ;  but  if  the  plaintiff  states  an  agreement, 
and  then  states  that  in  consideration  of  such  agreement,  &c. 
in  that  case  an  averment  is  not  necessary." 

Having  thus  illustrated  the  nature  of  conditions  prece- 
dent, concurrent  acts,  and  mutual  promises,  it  remains  only 
to  add,  that  there  are  not  any  technical  words  by  which  any 
of  these  considerations  are  constituted.  The  principal  dif- 
ficulty in  the  construction  of  agreements  consists  in  disco- 
vering, whether  the  consideration  be  a  condition  precedent, 
a  concurrent  act,  or  a  mutual  promise.  This,  however, 
must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement.  The  intention  of  the  parties''  is,  or  is 
assumed  to  be,  the  governing  principle  of  all  the  late  deter- 
minations. When  the  nature  of  the  consideration  is  ascer- 
tained, the  rules  respecting  the  averments  before  laid  down 
invariably  hold.    If  the  reader  wishes  to  pursue  this  subject 


h  Hob.  1 06.  low,  8  T.  R.  373.  per  Sir  J.  Manafield, 

i  Mnrtindale  v.  Fisher,  1  Wile.  88.  in  Smith  ▼.  Woodhouse,  3  Bo§.  k  Pul. 

k  Per  Grose,  J.  in  Glazebroolc  v.  Wood-        N.  R.  240. 


sideration,  must  be  gathered  from,  and  depends  entirely  upon,  the 
words  and  nature  a£  the  agreement.**  Per  Lawrence,  )•  in  Olaie* 
brook  v.  Woodrow,  8  T.  R.'373. 
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further,  he  will  find  the  cases  relating  to  it  fully  collected 
and  commented  upon,  in  Mr.  Serjeant  Williams's  edition  of 
Saunders,  voK  i.  p.  320.  n.  4.  vol.  ii.  p.  359.  n.  3.  See  also 
Mr.  Durnford*s  note  in  Willes*s  Rep.  p.  157*  and  post,  tit. 
Covenant, 


I   » 


IV.  Ofihe  Pleadings  .- 

1.  Of  the  General  Issue,  and  what  may  he  given  in  Evidence 

under  it* 

2.  Accord  and  Satisfaction^ 

3.  Infancy^ 

4.  Payment. 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.  2.  Of  Set-off. 

7»  Tender. 


I.  Of  the    General  Issue,    and  what  may  he  given  in   Evidence 

under  it. 

I.  General  Issue — ^Tme  general  issue  in  this  action  is  non 
assumpsit.  If  by  mistake  not  guilty  be  pleaded,  instead  of 
non  assumpsit,  such  plea  will  be  bad  on  demurrer',  but  aided 
after  verdict". 

To  a  declaration  in  assumpsit  consisting  of  several  counts 
upon  several  promises^  the  defendant  may  plead  non  assump- 
sit generally". 

The  general  issue  may  be  pleaded,  if  there  has  not  been 
any  contract  between  the  parties,  or  if  the  real  contract  be 
different  from  that  on  which  the  plaintiff  has  declared ;  e.g. 
if  the  contract  was  made  with  the  plaintiff,  and  other  per- 

• 

1  M^nlMOi  V.  Gibbc,  %  Str.  1029.  and    m  Elriogton  t.  Dothant,  1  Lev.  MS. 
Ca.  Tfinp.  Hard.  173.    Adjudgtd  on        Corbyn  ▼.  Brown,  Cio.  Eliz.  470. 
special  demurrer.  n  Taylor  ▼.  Willes>  Cro.  Car.  210. , 
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8ons  not  named  in  the  action® (65);  or  if  the  contract  w«s 
made  with  the  plaintttf  only,  and  the  action  is  brought  by 
the  plaintiff  and  another!^. 

Under  the  general  issue  every  thing  may  be  given  in  evi- 
dence which  disaffirms  the  contract;  e.  g*  the  coverture  of 
the  plaintiff  (()6)  or  defendant  at  the  time  of  making  the 
contract^.  In  like  manner  the  defendant  may  give  in  evi- 
dence, in  order  to  avoid  the  contract,  gaming^  infancy', 
usury^ 

If  the  contract  be  good  in  law,  and  not  performed,  the 

defendant  may,  under  the  general  issue,  in  certain  cases,  give 

in  evidence  some  legal  excuse  for  the  non-performance  of  it, 

as  accord  with  satisfaction^  a  discharge  before  breach  (67)» 

\  foreign  attach ment%  or  a  release^. 

<  o  PerRajmond,  C.  J.Leglisev.  Cham-  t  Bernard  v.  Saul,  Str.  498.  and  Fort. 

pante,  Str.  820.  336.  cited  in  Bull.  N.  P.  152. 

p  Wilsford  V.  Wood,  1  Esp.  N.  P.  C  u  Adm.  per  Holt,  C  J.  in  Paramour  r. 

182.  Johnson,  12  Mod.  376.    Ld.  Raym. 

q  Adm.  in  James  v.  Fowks,  12  Mod.  566.  S.  C. 

101.  and  daily  practice  at  Nisi  Prius.  x  Welles  v.Needham,  Lord  Raym.  180. 

r  Adm.  by  the  Court  in  Hussey  v.  Ja-  Nathan  v.  Giles,  5  Taunt.  558.  S.P. 

cob.  Lord  Raym.  89.  y  Miller  ▼.  Aris,   Middlesex   Sittings 

t  Dai  by  ▼.  Boucher,  Salk.  279.    Sea-  after  M.  T.  41  G.  3  per  Kenyon,  C.  J. 

son  y.  Gilbert,  2  Lev.  144.  MSS.    Hawley  r.  Peacock,  2  Camp. 

N.P.  C.  558.  S.P. 


(65)  In  an  action  on  a  tort,  a  difierent  rule  holds:  for  there,  if  one 
only  of  several  persons,  who  ought  to  join,  bring  the  action,  the  de- 
fendant can  take  advantage  of  it  by  plea  in  abatement  only,  aU 
tbough  the  defect  appear  on  the  face  of  the  declaration,  Addison 
V.  Overend,  6  T.  R.  766.  5  East's  R.  407,  except  for  the  purpose 
of  preventing  the  plaintiff  from  recovering  any  more  than  his  raare 
of  the  damages.  Nelthorpe  v.  Dorrington,  2  Lev.  113.  Indeed 
in  assumpsit  against  one  or  more  defendants,  if  any  of  the  persons 
ivho  ought  to  be  joined  are  omitted,  the  defendant  can  only  take 
advantage  of  it  by  a  plea  in  abatement.  Rice  v.  Shute,  5  Burr. 
2611.  Abbot  V.  Smith,  2  Bl.  R.  947.  Germain  v.  Frederick,  B. 
R.  T.  25  G.  3.  I  Saund.  291.  c.  Serjeant  William's  edit,  Dixon 
Y.  Bowman,  Mich.  1776,  there  cited.  Evans  v.  Lewis,  Exche- 
quer, E.  1774.  1  Saund.  291.  b.  S.  P.  The  replication  to  this 
plea  usually  denies  that  the  promises  were  made  jointly.  Upon 
this  issuer  the  counsel  for  the  plaintiffs  begins,  as  it  is  incumbent 
on  the  plaintiff  to  prove  his  damages.  Robey  v.  Howard,  2  Stark. 
N.  P.  C.  555. 

(66)  But  if  the  plaintiiBf  take  husband  after  the  suing  out  of  the 
writ,  and  before  declacation,  the  defendant  can  take  advantage  of 
the .  coverture  by  plea  in  abatement  only.  Morgan  v.  Painter,  6 
T.  p.  265. 

(67)  A  promise,  before  it  it  broken,  may  be  discharged  by  a  parol 
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-Matter  of  law,  which  amounts  to  a  general  issue,  may  be 
pleaded  or  given  in  evidence'. 

Payment  before  action  brought  may  be  given  iri  evidence, 
under  the  general  issue. 


2.  Accord  and  Satufaction, 


Accord  and  Satisfaction. — Accord  with  satisfaction  is  a 
good  plea  in  bar  to  the  action*,  because  damages  only  are  re- 
coverable; and  accord  with  satisfaction  to  one  defendant  is  a 
bar  toall\ 

This  plea  is  frequently  pleaded  sf)ecially ;  but  it  may  be 
given  in  evidence  on  the  general  issue^  (68)« 

An  accord  to  make  a  good  plea  must  be  perfect,  com- 
plete, and  executed'^ :  for  an  accord  executory  is  only  sub- 
stituting one  cause  of  action  for  another,  which  might  go  on 
to  any  extent.  Hence,  a  plea  of  accord  to  do  several  things®, 
with  an  averment  of  performance  of  some  only,  and  of  an 
offer  to  perform  the  rest,  is  bad.  So  where  to  an  assumpsit 
on  a  promissory  note,  the  defendant  pleaded  an  agreement^ 
between  the  defendant  and  plaintiff,  with  other  creditor3  of 
the  defendant,  that  they  would  accept  a  composition  in  sa- 
tisfaction of  their  respective  debts,  to  be  paid  in  a  reason- 
able time,  and  then  averred  a  tender  and  refused  on  the  part 
of  the  plaintiff  of  the  composition :  on  demurrer,  the  plea  was 
holden  bad. 

Acceptance  of  a  security  for  a  lesser  sum  cannot  be  pleaded 
in  satisfaction  of  a  similar  security  for  a  greater. 

To  an  action  of  indebitatus  assumpsit  for  15/.^  the  defend- 


I  James  y.  Fowks,  12  Mod.  101. 

a  Dyer,  75  b. 

b  0  Rep.  79  b. 

c  See  ante,  p.  120. 

d  Peytoe*B  cate,  9  Rep.  79  b. 


e  Shephard  ▼.  Lewis,  T.  Jones,  6. 
f  Heathcote  v.  Crookshanks,  2  T.  R. 
24. 

g  Cumber  v.  Wane,  Str.  426. 


agreement,  but  after  it  is  broken  it  cannot  be  discharged  without 
deed,  by  any  neve  agreement,  without  satisfaction.  Per  Holt,'  C.  J. 
12  Mod.  538.     S.  P.  adm.  in  Edwards  v.  Weeks,  1  Mod.  262. 

(68)  *'  It  is  indulgence  to  give  accord  with  satisfaction  in  evi« 
dence,  upon  ntm  tutumpsitf  but  it  has  crept  in,  and  is  now  settled." 
Per  Holt,  C.J.  12  Mod.  377. 


s 
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ant  pleaded*  that  he  gave  the  plaintiff  a  promiflsory  note 
for  5/.  in  satisfaction^  and  that  the  plaintiff  received  it  in  sa- 
tisfaction ;  the  plaintiff  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred :  after  judgment  tor  the  plain* 
tiff  in  C.  B.  it  was  objected  on  error  in  B.  R.  that  the  plea 
was  illy  it  appearing  that  the  note  for  bL  could  not  be  a  satis* 
faction  for  15/. ;  an^  per  Pratt,  C.  J.  *^  We  are  all  of  opinion 
that  the  plea  is  not  good ;  as  the  plaintiff  had  a  good  cause 
of  action*  it  can  only  be  extinguished  by  a  satisfaction  which 
he  agrees  to  accept,  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable 
satisfaction.  If  bL  be  (as  is  admitted)  no  satisfaction  for  15/., 
why  is  a  simple,  contract  to  pay  bL  a  satisfaction  for  ano- 
ther simple  contract  of  three  times  the  value  ?  In  the  case 
of  a  bond,  another  bond  has  never  been  allowed  to  be  plead- 
ed in  satisfaction^,  without  a  bettering  of  the  plaintiff's  case, 
as  by  shortening  the  time  of  payment."  Judgment  af- 
firmed (69). 

So  where  in  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered^  to  which  the  defendant  pleaded  non  assump- 
sit, it  appeared  that  the  defendant,  prior  to  his  insol- 
vency, was  indebted  to  the  plaintiff  in  50/.  for  goods  sold 
and  delivered;  that  the  defendant,  in  consequence  of  bis  in- 
solvency, had  compounded  with  all  his  creditors,  and  paid 
them  Is.  in  the  pound,  and  at  the  time  of  such  payment  to 
the  plaintiff,  promised  to  pay  him  the  residue  of  his  debt, 
when  he  should  be  of  ability  so  to  do,  which  he  was  proved 
to  have  been  before  action  brought:  To  meet  this  case,  the 
defendant  produced  a  receipt  signed  by  the  plaintiff  for  the 
composition  of  7^.  in  the  pound  for  his  debt,  which  he  ac- 
knowledged to  be  in  full  of  all  demands,  and  then  insisted 

b  Manhood  v.  Crick»  Cro.  Eliz.  716.    i  Fitch  v.  Sutton,  5  East*8  R.  230. 
Cro.  Car.  85.  and  Ilorelace  v.  Cocket, 
Hob.  68,  60.  S.  P. 


(69)  Lord  Ellenborough,  C.  J*  in  speaking  of  this  case  of  Cum« 
bei  v.  Wane,  in  Fitch  v.  Sutton,  5  East,  232,  observed,  that  though 
it  had  been  said  by  him  in  argument,  in  Heathcote  v.  Crookshanks, 
2  T.  R.  26.  to  have  been  denied  to  be  law,  and  in  confirmation  of 
that,  Buller,  J.  afterwards  referred  to  a  case,  (stated  to  be  that  of 
HardcastJe  v.  Howard,  H.  26  G.  3.)  yet  he  (Lord  Ellenborough) 
could  not  find  any  case  of  that  sort ;  on  the  contrary,  the  decision  in 
Cumber  v.  Wane  was  directly  supported  by  the  authority  of  PinnePs 
case,  5  Rep.  1 17.  sad  it  did  not  appear,  that  PinnePs  case  had  eve? 
been  questioned. 
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that  this  receipt  viras  a  discharge  of  the  promise.    A  verdict 
having  been  found  for  defendant,  on  a  motion  for  a  new  trial. 
Knight  V.  Cox,  Bull.  N.  P.tlod.  was  cited  for  the  defendant, 
where  the  creditor  having  accepted  a  composition,  and  signed 
a  release  to  the  defendant,  who  in  consideration  thereof  pro- 
mised to  pay  him  the  entire  debt,  it  was  holden,  that  the 
release  was  a  good  defence  to  an  indebitatus  assumpsit  for 
the  original  cause  of  action :  But  Lord  Ellenborough,  C.  J« 
said,  in  that  case  the  original  contract  was  extinguished  by 
the  release :  but  it  could  not  be  pretended  that  a  receipt  of 
part  only,  though  expressed  to  be  in  full  of  all  demands,  must 
have  the  same  operation  as  a  release;  it  was  impossible  to 
contend  that  an  acceptance  of  17/*  \0s.  was  an  extinguishment 
of  a  debt  of  50/.     He  added,  that  there  must  be  some  consi- 
deration for  the  relinquishment  of  the  residue, — something 
collateral,  to  shew  a  possibility  of  benefit  to  the  party  relin- 
quishing his  further  claim,  otherwise  the  agreement  was  nif- 
dum  pactum  (70).    But  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  than 
he  was  in  before.    Rule  tor  new  trial,  absoluta 

But  the  defendant  may  plead^  that  he  was  the  payee  of  a 
promissory  note,  and  that  he  indorsed  it  to  the  plaintiff  on 
account  of  the  debt  sued  for;  because,  though  the  promis- 
sory note  is  not  a  security  of  a  higher  nature  than  the  simple 
contract  debt  sought  to  be  recovered  in  the  action  of  assump- 
sit, yet  it  gives  the  plaintiff  the  advantage  of  holding  a  third 
person  liable  to  him. 

It  will  be  observed,  that,  in  the  preceding  case,  the  secu- 
rity was  given  for  the  whole  debt;  and  this  seems  necessary 
to  entitle  the  party  to  plead  it  in  bar ;  for  where  a  debtor 
had  compounded  with  bis  creditors,  giving  them  the  secu- 
rity of  a  third  person  for  payment  ot  part  of  the  stipulated 
dividend,  it  was  holden,  that  he  was  not  discharged  upon 
payment  of  that  part  only,  the  residue  continuing  unpaid'. 

And  further,  although  if  creditors  simply  agree  to  accept 
less  from  their  debtor  than  their  just  demand,  thai,  will  not 
bind  them ;  yet,  if  upon  the  faith  of  such  an  agreement  a 

k  Keanlake  y.  Mor^aD,  5  T.  R.  513.        1  Walker  y.  Seaborne,  I  Taunt  526. 


(70)  In  Lynn  v.  Bruce,  2  U.  6L  317.  it  was  holden,  that  an 
agreement  to  accept  a  composition  in  sutisfactton  of  a  debt  was  not 
a  sufficient  consideration  to  support  a  promise  by  the  debtor  to  pay 
the  composition. 
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third  person  (also  a  creditor)  be  induced  to  become  suretr 
for  any  part  of.  the  debts,  on  the  ground  that  the  party  will 
be  thereby  discharged,  the  agreement,  though  not  under 
seal,  will  be  binding:  and  a  creditor,  after  the  security  given 
has  been  paid,  cannot  sue  for  the  residue  of  his  demand;  for 
that  would  be  a  fraud  on  the  surety". — N.  It  did  not  appear, 
in  this  case,  that  the  plaintiff  had  induced  any  of  the  other 
creditors  or  the  surety  to  sign  the  agreement.— If  the  credit- 
ors sign  an  agreement  to  give  the  debtor  time  for  the  pay- 
ment of  their  respective  demands,  and  to  take  his  promissory 
notes  for  the  amount,  they  cannot  sue  for  the  original  cause 
of  action,  without  proving  that  the  agreement  has  been  broken 
on  the  part  of  the  debtor". 


3.  Infancy. 

3.  Infancy. — ^The  defendant  may  either  plead  specially,  or 
give  in  evidence  on  the  general  issue  non  assumpsit^  that  he 
was  an  infant  at  the  time  of  making  the  promise  (71). 

This  privilege  of  avoiding  contracts,  which  the  law  con- 
fers on  such  as  enter  into  them  durii\g  their  minority,  that 
is,  (by  the  law  of  England,)  within  the  age  of  91  years,  is  a 
personal'  privilege,  the  benefit  of  which  must  be  claimed  by 
the  infant,  and  which  cannot  be  exercised  for  him  by  any 
other  person. 

The  plea  of  infancy  ought  not  to  be  pleaded  by  attorney, 
but  by  guardian;  for  an  infant  cannot  appoint  an  attorney. 

In  cases  where  the  contract  declared  on  by  the  plaintiff  has 
been  made  with  the  infant  for  necessaries  suitable  to  his 
estate  and  degree,  the  plea  of  infancy  will  not  operate  as  a  bar 
to  the  plaintiff's  demand ;  for  the  law  permits  an  infant  to 

m  Steioman  v.  Magnus,  2  Camp.  N.  P.  C.  175.    But  see  Cranley  y.  HiUaiy, 

C.  124. 1 1  East,  390.    See  also  Brad-  2  M.  and  S.  122. 

ley  y.  Gregory,  2  Camp.  N.P.  C.  3^.  o  Season  y.  Gilbert,  2  Ley.  144. 

And  Wood  y.  Roberts,  2  Stark.  N.P.  p  Per  Eyre,  C.  J.  in  Keane  y.  Boycot, 

'    C.  417.  Abbott,  C.  J.  2  H.  Bl.  515.  and  EUenborougb,  C.  J. 

n  Boothbey  y.  Sowden,  3  Camp.  N.  P«  in  Taylor  y.  Croker,  4  Esp.  N.  P.  C. 

187. 


(71)  Payment  of  money  into  court  will  not  preclude  a  defendant 
from  availing  himself  of  his  infancy,  because  the  money  may  have 
been  paid  into  court  for  necessaries.  Per  Buller,  J.  in  Hitchcock  r. 
Tyson,  2  Esp.  N.  P.  C.  481.  n. 
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bind  himd^If,  either  by  simple  contract,  or  single  bill'^,  for  ile- 
cessaries'y  (viz.)  necessary  meat,  drink,  apparel,  proper  in- 
struction, and  the  like;  hence  it  frequently  becomes  a  ques- 
tion what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered',  it  appeared  that ' 
the  goods  in  question  were  a  livery  for  a  servant  of  the  defehd- 
ant,  who  was  a  captain  in  the  army,  and  cockades  for  some 
of  the  soldiers  belonging  to  his  company.  The  .defendant 
relied  on  his  infancy,  insisting  that  the  goods  in  question  were 
not  within  the  description  of  necessaries;  the  judge  left  it 
to  the  jury  to  consider  whether  the  livery  was  not  suitable  to 
the  degree,  and  the  cockades  a  necessary  expense  incidental 
to  his  situation;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  that  tlie  cockades  could  not  be  considered 
as  necessaries  for  the  defendant,  and  ought  not  to  have  been 
included  in  the  damages;  but  with  respect  to  the  liVery,  he 
could  not  say  that  it  was  not  necessary  for  a  person  in  the 
situation  of  defendant  to  have  a  servant  (72) ;  and  if  it  was . 
proper  for  him  to  have  one,  it  was  necessary  that  the  servant 
should  have  a  livery.  The  chief  justice  added,  that  however 
inclined  he  was  in  general  to  protect  infants  against  improvi- 
dent contracts,  yet  he  thought  this  case  fell  within  the  fair 
liability  which  the  law  imposed  on  infants,  of  being  bound  for 
necessaries,'  which  was  a  relative  term  according  to  their  sta* 
tion  in  life  (73).  The  rule  for  a  new  trial  was  discharged, 
the  plaintiff*9  counsel  agreeing  to  strike  out  the  amount  of 
the  cockades. 

A  copyhold  estate  devolved  on  the  defendant^  when  he 
was  an  infant  of  six  years  of  age,  whereupon  he  was  ad- 
mitted (74)  and  a  fine  duly  assessed.     Two  years  after  the 

q  RuBsel  v.  Lee,  1  Lev.  86, 87.  a  Hands  v.  Slaney,  8  T.  R.  578. 

r  1  Inst.  172.  a.  t  Evelyn  v.  Chichester,  3  Burr.  1717. 


(72)  See  the  opinion  of  Haughton,  J.  2  Rol.  R.  271.  "  If  an  in- 
fant  is  the  owner  of  houses,  it  is  necessary  to  have  them  kept  in  re- 
pair, and  yet  the  contract  to  repair  them  will  not  bind  the  infant ; 
tor  no  contracts  are  binding  on  infants,  except  such  as  concern  their 
person.*^ 

(73)  So  in  Ford  v.  Fothcrgill,  1  Esp.  N.  P.  C.  212.  Lord  Ken- 
on,  C.  J.  said,  that  the  question  of  necessaries  was  a  relative  fact  to 
e  governed  by  the  fortune  or  circumstances  of  the  infant,  and  that 

proof  of  these  circumstances  lay  on  the  plaintiff. 

(74)  In  the  report  of  this  case  in  Bull.  N.  P.  p.  154.  it  is  stated 
that  the  defendant  was  admitted  on  coming  of  age. 
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defendant  (who  bad  continued  in  poBaession  from  the  time  of 
bis  admission)  came  of  age,  an  indebitatus  i$Mwnpsit  was 
brought  for  the  finCi  which  the  jury  found  to  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie  against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.  The  court  were  of 
opinion,  that  the  action  would  well  lie ;  and  Yates,  J.  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during 
bis  minority,  he  should  have  thought  it  maintainable;  that 
an  infant  might  contract  for  necessaries,  afortiorif  therefore, 
for  a  fine  which  was  due  on  admission,  without  which  the 
infant  could  not  have  received  the  rents  and  profits.  But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 
confirmed  (75)  the  contract  by  his  enjoyment  of  the  estate  two 
years  after  he  came  of  age. 

Infancy  is  a  good  defence  to  an  action  of  assumpsit  on  the 
warranty  of  a  horse*. 

Form  of  tfie  Replication.'^h  replication  in  a  general  form, 
that  the  articles  provided  were  necessaries  suitable  to  the 
estate  and  degree  of  the  defendant^  without  stating  how,  or 

u  Hewlett  T.  Haswell,  4  Camp.  118.        x  Hug^ns  v.  WiscmaD,  Garth.  110. 


(75)  If  goods,  not  necessaries;  are  delivered  to  an  infant,  who 
after  foH  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bouDd ; 
per  Raymond,  C.  J.  Sootherton  v.  Whitlock,  London  Sittings,  Str. 
690.  But  see  Stone  v.  Withipoll,  Cro.  Eliz.  126.  where  it  wai 
hplden, '  that  the  simple  contract  of  an  infant,  not  being  for  neoes* 
saries,  was  merely  void,  and,  consequently,  that  a  promise  by  hti 
executor  to  pay  in  consideration  of  forbearance  was  wadum  pactum. 
AshhuTst,  J.  speaking  bpon  this  point  of  subsequent  promises  by 
infants,  in  Cockshott  v.  Bennett,  ^  T.  R.  7QQ,  seems  to  confine  their 
operation  to  tecuritiM^  '*  A  secunty  given  by  an  infant,  which  is 
only  voidahUf  may  be  revived  by  a  promise  after  he  comes  of  aee. 
In  such  case  he  is  bound  in  equity  and  conscience  to  discharge  the- 
d^bt,  though  the  law  could  not  compel  him  to  do  so;  but'  he  may 
wave  the  privilege  of  infancy  which  the  law  gives  him  for  the  pur- 
pose of  secuiing  him  against  the.  impositions  of  designing  persons: 
and  if  he  choose  to  wave  his  privilege,  the  sabsequent  promise  will 
operate  upon  the  preceding  consideration."  It  is  clear,  that  if  a 
bond  be  given  by  an  infant  during  his  minority,  for  the  amount  of 
a  simple  contract  debt,  not  for  necessaries,  the  giving  of  the  speci- 
alty will  so  extinguish  the  simple  contract  debt  as  not  to  leave  asuf* 
ficient  consideration  for  an  express  promise  after  full  age  to  operate 
upon,  and  consequently  an  assumpsit  upon  the  original  cause  of  ac- 
tion cannot  he  maintained..  Tapper  ▼•  Davenant^  3  Keb.  79&  and 
Bull.  N.  P,  155.  , 
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in  what  mannefy  ihiey  were  necessaries,  will  be  sufficient  to 
bar  the  plea  of  infancy.  It  is  however  essentially  necessary^ 
that  it  should,  appear  on  the  face  of  the  replication,  that  th^ 
were  necessaries  /or  the  infant  (76);  for  wh^re  in  assumpsit 
against  an  executor  for  a  farrier's  bill,  the  defendant  pleaded 
that  the  testator  was  an  infant^  the  plaintiff  replied,  that 
the  demand  was  for  looking  after  the  infant's  horses,  and 
that  the  work  was  necessary ybr  the  horses^  on  demurrer,  the 
court  held  that  the  replication  was  bad;  that  it  should  have 
been  a  general  replication,  that  the  demand  was  for  necessa- 
ries  for  the  infant,  and  the  rest  should  have  been  left  to  evi- 
dence, where  the  circumstances  of  the  defendant's  health 
and  fortune  would  be  considered :  and  the  court  added,  that 
in  this  case,  though  the  work  might  be  necessary  for  the 
horseft,  yet  it  did  not  appear  that  the  horses  were  necessary 
for  the  infant  ' 

It  will  be  proper  to  remark  here,  that  on  a  replication  to 
this  effect,  viz.  tnatthe  defendant,  after  he  came  of  age,  con- 
firmed the  promise,  if  the  defendant  rejoins  that  he  did  not, 
after  he  came  of  age,  confirm  the  promise,  it  is  sufficient  for 
the  plaintiff  to  prove  the  promise,  and  the  defendant  must 
prove  infancy  if  he  means  to  take  advantage  of  it,  because  it 
will  be  presumed,  that  a  person  who  contracts  is  of  a  proper 
age  to  contract  until  the  contrary  be  shewn.  Borthwick  v. 
Carruthers,  1  T.  R.  649.  It  must  be  observed,  however, 
that  a  replication  of  a  new  promise,  after  the  defendant  came 
of  age,  must  be  supported  by  evidence  of  an  express  pro- 
mise; payment  of  part  of  the  plaintiff's  demand  is  not  in  this 
case  tantamount  to  evidence  of  a  new  promise  to  pay  the 
remainder,  as  it  is  to  take  a  case  out  of  the  statute  of  li« 
mitations.  PerKenyon,  C.  J.  in  Thrupp  v.  Fielder,  §  Esp, 
N.  P.  C.  p.  628. 

The  promise  also  must  be  voluntary,  and  not  extorted  from 
the  party  under  the  terror  of  an  arrest  Per  Lord  Alvanley, 
C.  J.  Harmer  v.  Killing,  5  E;sp.  N.  P.  C.  10^ 

7  Clowes  Y.  Brookfl,  Str.  1 101 .  S.  C  by  the  name  of  Brooks  t.  Crowse,  Andr.  277. 


(76)  Necessaries  for  an  infant's  wife  are  necessaries  for  him;  but 
if  provided  for  the  marriage,  be  is  not  chaigeable,  though  she  uses 
tkem.  Turner  v.  Trisby,  per  Pratt,  C.  J.  Ix>ndon  Sittings,  E.  5  G. 
Str.  168.  If  an  infant  contract  for  the  nursing  of  his  lawful  child, 
this  contract  is  good  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.  Bacon, 
Max.  18. 
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Where  infancy  ils  given  in  evidence  under  the  general  issue, 
it  is  competent  to  the  plaintiff*  to  answer  it  by  proof  of  any 
matter,  which  might  have  been  put  on  the  record  and  pleaded 
by  way  of  reply  to  the  plea  of  infancy. 

Contracts  entered  into  by  infants  for  the  maintenance  of 
their  trade  are  not  binding  on  them.  This  rule  has  been 
established  for  the  protection  of  infants  against  improvident 
actSy  and  that  they  may  not  incur  losses  by  trading. 

Assumpsit  for  goods  sold*:  plea  infancy;  replication,  that 
the  defendant  bought  the  goods  pro  necessario  viciu  et  appa- 
ratu  et  ad  rnanutentionem  familice  stue :  rejoinder,  that  the 
defendant  kept  a  mercer's  shops,  and  bought  the  goods  in 
question  to  sell  again.  On  demurrer,  the  court  were  of  opi- 
nion, that  this  buying  by  the  infant,  though  for  the  mainte- 
nance of  his  trade,  by  which  he  gained  his  living,  should  not 
bind  him  (77  )• 

So  where  the  plaintiff  declared  against  the  defendants  be- 
ing merchants*,  according  to  the  custom  of  merchants,  upon 
a  bill  of  exchange  drawn  by  the  defendants,  one  of  the  de- 
fendants (78)  pleaded  infancy.    On  demurrer,  the  plea  was 

z  Wbittiogham  Y.  Hill,  Cro.  Jtc  494.       a  Williams  t.  W.  H.  and  R.  Harrison, 

Carth.  160. 


(77)  So  in  Whywall  v.  Champion,  Str.  1083,  it  was  ruled  by 
Lee,  C.  J.  at  the  Loodon  Sittings,  M.  11  Geo.  2,  that  tobaccoes* 
sent  to  the  defendant,  who  had  set  up  a  ^hop  in  the  country,  could- 
not  be  recovered  for  as  necessaries,  the  defendant  appearing  to  be 
an  infant;  for  the  law  would  not  suffer  him  to  trade,  which  might 
be  his  undoing.  So  where  in  an  action  for  work  and  labour,  to 
which  the  defendant  pleaded  infancy*,  it  appeared  that  the  plaintiff 
was  a  writing  painter,  and  the  defendant  a  painter  and  glazier, 
and  the  work  done  by  the  plaintiff  was  painting  and  gilding  letters 
for  the  defendant*s  customers ;  Lord  Kenyon,  C.  J.  said,  the  law  - 
would  not  allow  an  infant  to  trade,  therefore  an  action  could  not 
be  maintained  against  him  for  work  done  in  the  course  of  it.  I 
am  not  aware  of  any  decision  at  variance  with  the  preceding,  ex- 
cept an  anonymous  case  in  Buller*s  Nisi  Prius,  p.  154.  where  it  is 
stated  that  Mr.  Baron  Clarke,  in  an  action  before  him,  where  the 
defendant  gave  his  non-age  in  evidence,  it  appearing  he  had  been 
set  up  in  a  farm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of 
fiftrming,  directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and 
said  he  thought  the  law  ought  not  to  put  it  into  the  power  of  infants 
to  impose  upon  the  rest  of  the  world. 

(78)  Where  an  action  is  brought  against  partners,  and  one  of 

•  Dilk  V.  Keighly,  2  Esp.  N.  P.  C.  480. 
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holden  good,  for  the  infant  was  a  trader,  and  the  hill  was 
drawn  in  the  course  of  trade,  and  not  for  any  necessaries*' 
But  it  has  been  holden  lately,  that  an  infant  cannot  bind 
himself  even  for  necessaries  by  his  acceptance  of  a  bill  of  ex- 
change^. 

.  It  has  been  holden  also,  that  if  an  infant  is  living  under 
the  roof  of  his  parent,  who  provides  every  thing  which  in  his 
judgment  appears  to  be  proper,  the  infant  cannot  bind  him- 
self to  a  stranger,  even  for  such  articles  as  might  under  other 
circumstances  be  deemed  necessaries^.  And  in  one  case', 
where  an  infant  during  his  residence  at  a  coffee-house  con- 
tracted a  debt  with  a  tailor  for  wearing  apparel.  Lord  Ken- 
yon  expressed  an  opinion  that  it  was  the  duty  of  the  trades- 
man to  inquire  into  the  situation  of  the  infant,  and  to  learn 
from  the  parent  whether  the  infant  was  in  want  of  the  arti« 
cles  ordered,  or  not,  and  unless  the  tradesman  could  shew 
that  he  had  made  such  inquiry,  he  was  not  entitled  to  re« 
cover. 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being 
necessaries,  if  any  part  of  the  articles  proved  to  have  been 
furnished  to  the  defendant,  may  fall  within  the  description  of 
necessaries,  the  evidence  ought  to  be  left  to  the  jury*. 

Infancy  is  a  good  bar  to  an  action  for  money  lent,  although 
the  infant  has  expended  the  money  in  the  purchase  of  neces- 
saries. 

In  debt  upon  a  single'bill,  the  defendant  pleaded  his  in- 
fancy'; plaintiff  replied,  that  it  was  for  necessaries,  viz. 
part  for  cloaths  and  part  money  lent  for  necessary  sup* 
port  at  the  university.  Rejoinder,  that  the  money  was  lent 
defendant  to  spend  at  pleasure,  traversing  that  it  was  lent 
for  necessaries,  and  issue  thereupon  was  found  for  plaintiff, 
who  had  judgment  in  C.  B.  which  was  reversed  on  error  in 
B.  R;   and  Parker,  C.  J.  said,  that  an  infant  might  buy  ne- 

b  WilH^msoD  t.  Watu,  1  Camp.  N.  P.  London  Sittiogs  after  H.T.  51  G.  3. 

C.  652.  Sir  J.  Mansfield,  C.  J.  s:.  P.  MS. 

c  Per  Gould,  J.  Bainbridge  v.  Picker-  d  Ford  v.  Fothergill,  Peake^K  N.  P.  C. 

ing,  3  Bl.  R    1325.  per  Bayley,  J.  229.  1  Eip.  N.P.C.21l.S.a 

Borriniale  y.  GreyiUe,  Somenet  Bum.  e  Maddox  t.  Miller,  1  M. and  S.  738. 

Am.  1 8)0.  MS.  Daale  v.  Lea¥e»  C  B.  f  Barle  v.  Peale,  Salk.  386. 

them  pleads  infancy,  the  plaintiff  ought  not  to  enter  a  nolle  prou^ 
out  as  to  the  infant,  and  proceed  against  the  others,  for  if  he  does, 
be  will  be  nonsuit^.  The  proper  method  in  this  case  is  to  discon* 
tinae  the  fint  action,  and  proceed  de  luwo  against  the  other  part- 
ners. Jaffray  v.  Fairbain  and  others,  5  Esp.  N.  P.  C.  47.  Per 
Lord  Ellenboroueh,  C.  J.  recognizing  Chandler  v.  Parkesi  3  Esp. 
N.  P.  C.  76.  per  Kenyon,  C.  J.  S.  P. 
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cesaarieSy  but  he  could  not  borrow  money  to  buy>  for  he 
might  misapply  the  money,  and  therefDre  the  law  would  QOt 
tru»t  him  but  at  the  peril  of  the  lender,  who  must  lay  it  out 
for  him,  or  see  it  laid  out,  and  then  it  was  his  providing,  and 
his  laying  out  so  much  money  in  necessaries  for  him  (79)« 

If  the  action  against  an  infant  be  grounded  on  a  contract, 
tlie  plaintiff  cannot  convert  it  into  a  tort,  so  as  lo  charge  the 
infant. 

^'If  one  deliver  goods  to  an  infant  on  a  contract*,  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  for 
them  in  trover  and  conversion ;  for  the  law  will  not  permit 
a  plaintiff,  by  changin^the  form  of  action,  to  vary  the  liabi- 
lity of  the  infant.*'  Hence,  whatever  be  the  form  of  the 
action  which  is  commenced,  if  the  act  done  by  the  infant  is 
the  foundation  of  an  assumpsit,  the  plea  of  infancy  will  be 
a  good  bar:  as  where  an  infant  hired  a  mare  of  the  plaintiff 
to  go  a  journey,  in  the  course  of  which  the  mare  was  strain- 
ed\  The  plaintiff  .having  declared  against  the  infant  for 
this  injury  in  tort,  he  pleaded  infancy,  which  on  demurrer 
was  holden  a  fi;ood  plea;  and  Lord  Kenyon,  C.  J.  said,  that, 
if  it  were  in  the  power  of  a  plaintiff  to  convert  that  which 

g  1  Sid.  129.    Manby  ▼.  Scott.  h  Jennings  t.  Rundall,  8  T.  R.  335. 

(79)  In  Darby  v.  Boucher,  S^lk.  279.  a  question  was  m^e« 
whether  in  the  case  of  money  lent  to  an  infant,  who  employs  it  in 
paying  for  necessaries,  the  infant  was  liable,  and  Holt,  C.  J.  was  of 
opmion,  that  he  was  not;  for  it  was  upon  thjB  lending  that  the  con« 
tract  must  arise,  and  after  that  time  there  could  not  be  any  con- 
tract raised  to  bind  the  infant,  because  after  that  he  might  waste  the 
money;  and  the  infant's  applying  it  afterwards  for  necessaries 
would  no^  by  matter  ex  poMt  facto  entitle  the  plaintiff  to  an  action ; 
for,  as  was  observed  hy  the  court  in  Earle  v.  Peale,  10  Mod.  67. 
the  law  does  not  recognize  any  contracts  except  such  as  are .  good 
or  had  at  the  time  when  they  were  made,  and  their  nature  cannot 
be  altered  by  any  subsequent  contingency.  So  in  Probart  v. 
Knoutb,  2  Esp.  N.  P*  C.  472,  n.  where,  to  an  action  for  money 
lent,  the  defence  was  infancy ;  Buller,  J.  would  not  permit  the 
plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out  in  the 
purchase  of  necessaries.  But  it  is  otherwise  in  ecjuity;  for  if  one 
lends  money  to  an  infant  to  pay  a  debt  for  necessaries,  and  in  con- 
sequence tbereof  the  infant  does  pay  the  debt,  in  ecjuity  the  in&nt 
is  liable,  for  thpne  the  lender  oi  the  money  stands  m  the  place  of 
the  person  paid,  vis.  the  cnsditor  fpr  necessaries,  and  shall  recover 
in  equity  as  the  other  should  have  done  at  law.  JE^er  Cur.  Madow> 
y,  Pit6ekl,  1  P.  Wms.  558.  The  same  rule  of  equity  holds  with 
respect  to  money  lent  to  a  feme  covert,  and  afterwards  applied  to 
her  use  for  necessaries.    See  ppst,  tit.  Baron,  and  Feme,  s.  4. 
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arises  out  of  a  contract  into  a  tort,  there  would  be  an  end 
of  that  protection  which  the  law  affords  to  infants.  Lord 
Mansfield,  indeed,  frequently  said,  that  this  protection  was 
to  be  used  as  a  shield  and  not  as  a  sword ;  therefore,  if  an 
infant  commit  slander,  God  forbid,  that  he  should  not  be 
answerable  for  it  in  a  court  of  justice.  But  where  an  infant 
has  made  an  improvident  contract  with  a  person,  who  has 
been  wicked  enough  to  contract  with  him,  such  person  can- 
not resort  to  a  court  of  law  to  enforce  such  contract ;  and  the 
words  *^  wrongfully,  injuriously,  and  maliciously,"  introduced 
into  the  declaration  cannot  vary  this  case  (80). 

A  single  bill'  given  by  an  infant  for  the  amount  of  neces- 
saries is  binding  on  him,  but  a  bond  in  double  the  amount^ 
is  not 

So  an  account  stated  of  monies  due  for  necessaries  will 
not  lie  against  an  infant',  the  law  not  giving  an  infant  credit 
for  accurate  computation,  nor  can  be  agree  to  any  such  ac- 
count. 

A  warrant  of  attorney  given  by  an  infant  is  absolutely 
void*,  and  the  court  will  not  confirm  it,  though  the  infant 
appear  to  have  given  it  (knowing  that  it  was  not  valid)  for 
tne  purpose  of  collusion;  for  such  acts  of  an  infant  as  are 
only  voidable  are  allowed  in  equity  to  be  confirmed,  but  not 
6UCQ  as  are  actually  Void* 

An  infant  cannot  be  bound  by  a  submission  to  arbitration*. 

i  RoiBell  V.  Lee,  1  Ley.  86, 87.  Hunt,  I  T.  R.  40.  See  alio  la^letfew 

k  AyHffy.Aichclale,CfO.£liz.88S.  ▼.DoagUM,^SUirk.N.P.C.  36;     > 

See  ftUo  1  Imt  172.  a.  m  Saundenon  ▼.  Marr,  1  H.  Bl.  75. 

1  2  KolL  Rep.  271.  ami  Truemao  v.  n  Anon.  B.  R.  Hil.  55  Geo.  3.  * 


(80)  As  in  the  cases  of  contract  where  the  law  has  protected  the 
infant  against  his  liability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  ts  sued;  so  in  cases  ex  oe/fcto,  where  he  is  re- 
sponsible, he  cannot  derive  any  advantage  from  it.  . 

In  Bristow  V.  Eastman,  1  Esp.  N.  P.  C.  172.  Kenyon,  C.  J. 
was  of  opinion,  that  money  had  and  received  would  lie  against  the 
defendant,  to  recover  monev  which  he  had  embezzled,  notwttiv* 
standini^  the  infancy  of  the  oefendaol,  ou  the  ground  that  infants 
were  liable  to  acUons  «c  delicto^  though  not  «x  contraeiu;  and 
though  the  aotioo  for  money  had  and  received  was  in  form  an  action 
ex  contractu^  yet  in  this  case  it  was  in  substance  an  action  ex  delioto; 
that  if  trover  had  been  broueht  for  the  property  embezzled^  infancy 
would  not  have  been  a  defence :  and  as  the  object  of  the  actioa 
for  money  had  and  received  was  the  same,  he  thought  the  same 
rule  of  law  ought  to  apply,  and  therefore  that  infancy  ought  not  to 
be  a  bar, 

K2 
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4.  PaymenU 

Payment — To  an  action  of  assumpsit  the  defendant  may 
plead  matter  of  discharge  ex  post  facto^  as  payment  before 
action  brought : 

Indebitatus  assumpsit  for  goods  sold"*:    plea,   payment; 

special  demurrer,  because  the  plea  amounted  to  the  general 

issue ;  but  per  Cur.  it  admits  at  one  time  a  good  cause  of 

action  (81)  in  the  plaintiff,  and  excuses  it  by  matter  ex  post 

factOf  and  therefore  is  a  good  plea. 

l3ut  this  ground  of  defence,  viz.  payment  before  action 
brought,  may  be,  and  generally  is,  given  in  evidence  under 
the  general  issue.  Payment,  however,  after  action  brought, 
roust  be  introduced  by  plea'.  But,  in  a  case  where  defendant 
had  paid  debt  and  costs  after  action  brought,  and  taken  a  re- 
ceipt, and  then  pleaded  the  general  issue,  the  judge  would 
allow  the  plaintifi*  to  take  nominal  damages  only^. 

A  person  who  is  indiebted  to  another  on  several  accounts, 
may,  a$  the  time  of  payment ^  ^pply  ^^^  money  to  whichever 
account  he  thinks  proper;  and  his  election  so  to  do  miay 
either  be  expressed,  or  may  be  inferred  from  the  circum* 
stances  of  the  transaction' ;  but  if  the  party  paying  doies  not 
make  such  election,  the  receiver  may  apply  it  as  he 
pleases*  (82). 

o  Vanhfttton  r.  Mont,  Ld.  Raym.  7S7.    g  Bowet  v   Lucas,  B.  R.  M.  11  G.  S* 

p  Per  Ofibbi,  C.  J.  in  Holland  ▼.  Joar.  Andr.  65.  Qoddard  ▼.  Cox,  Str.  IIM. 

dine,  1  Holt,  N.  P.  C.  6.  See  2  Vem.  607.  S.  P.  per  Ld.  Cowp. 

q  8.  C.  Ch.  and  Peters  r.  Andeison,  5  Taunt, 

r  Newmarcb  ▼.  Clay,    14  East,  239.  596.    Hall  y.  Wood  and  wife,  before 

Afreed  per  cur.  Peters  t.  Anderson,  5  Lord  Mansfield,  C.  J.  Middlesex  Sit- 

Tattnt.596.  Sbaw  t.  Picton,  4 B. It  C.  Ungs,  Hil.  17S6.  S.  P.  14  East, 943  n. 

71&. 


(81)  <*  It  is  generally  true,  that  a  plea,  which  admits  that  there 
was  once  a  cause  of  action,  does  not  amount  to  the  general  issue.'* 
Per  Hok,  C.  J.  in  Brown  v.  Cornish,  Ld.  Raym.  217. 

In  pleading  a'  plea  of  payment,  the  defendant  ought  to  plead 
actio,  fton.  and  not  ontrari  non  dehet^  for  he  allows  the  promise  to  be 
a  good  promise,  but  avoids  it  by  matter  of  discharge  ex  poH  facto; 
per  Holt,  C.  J.  Ibid. 

(82)  The  defendant  owed  money  on  two  bonds,  and  paid  money 
on  account,  but  gaye  no  directiobs  to  which  he  would  nave  it  ap* 
plied ;  and  upon  a  case  reserved,  it  was  determined,  that  the  plain* 
tiff  had  the  election,  ^loss  v.  Cutting,  cited  in  2  Str.  1194. 


ASSUMPSIT.  133 

A  creditor  receiving  money,  without  any  specific  appro- 
priation by  the  debtor,  will  be  permitted  in  a  court  of  law  to 
ascribe  the  receipt  to  the  discharge  of  a  prior  and  purely 
equitable  debt,'  and  sue  him  at  law  for  a  subsequent  legal 
debt.  But  where  one  demand  arises  out  of  a  lawful  contract, 
and  another  out  of  an  unlawful  contract,  the  law"  will  appro- 
priate a  payment  not  specifically  appropriated  to  the  lawful 
contract. 

Security  having  been  given  by  a  surety  for  goods  to  be 
supplied  to  bis  principal,  and  not  in  respect  of  a  previously 
existing  debt,  goods  were  subsequently  supplied,  and  pay- 
ments were  from  time  to  time  made  by  the  principal,  in  re- 
spect of  some  of  which  discount  was  allowed  for  prompt  pay- 
ment, it  was  holden  that  it  was  to  be  inferred  in  favour  of  the 
surety,  that  all  these  payments  were  intended  in  liquidation 
of  the  latter  account*. 

The  mere  production  of  a  bill  of  exchange  from  the  cus- 
tody of  the  acceptor  is  not  presumptive  evidence  of  payment, 
mtless  it  be  shewn  that  the  bill  was  once  in  circulation  after 
being  accepted^  Nor  is  payment  to  be  presumed  from  a 
receipt  indorsed  on  the  bill,  unless  it  can  be  shewn  that  the 
receipt  is  in  the  handwriting  of  a  person  entitled  to  demand 
payment*. 

Where  defendant  being  indebted  to  plaintiffs  for  goods 
sold,  and  C.  being  indebt^  to  defendant,  plaintiffs,  with  con- 
sent of  defendant,  drew  a  bill  on  C*  payable  at  two  months, 
which  C.  accepted,  but  afterwards  dishonoured ;  it  was 
holden*  that  defendant  was  not  entitled  to  notice  of  the  dis- 
honour, his  name  not  being  on  the  bill,  and  that  the  bill  was 
not  to  be  esteemed  a  complete  payment  of  the  debt,  under 
Stat  3  and  4  Ann,  c.  9«  s.  7.  w  here  the  holder  of  a  bill  of 
exchange,  upon  its  being  dishonoured,  received  part  pay- 
ment,  and  for  the  residue  another  bill  of  exchange,  drawn  and 
accepted  by  persons  not  parties  to  the  original  bill,  and  after- 
waras  sued  the  drawer  and  acceptor  upon  the  original  bill : 
it  was  holden^  that  it  was  sufficient  for  him  to  prove  present- 
ment of  the  substituted  bill  to  the  acceptor  for  payment,  and 
that  it  was  dishonoured,  without  proving  that  he  gave  notice 
of  the  dishonour  to  the  drawer  of  the  substituted  bill. 


t  Bonnquet  t.  Wray,  6  Taunt  6S7.       y  Pflel  ▼.  Vanbateabuxf,  2  Camp.  N.  P. 
u  Wrigbt  T.  Laiiif,3  B.  k  C.  166.  C.  439. 

z  Manyatt  ▼.  White,  %  Staik.  N.  P.  C.    %  8.C. 

•     lOl.^Juord  Bllenborough,  C.  J.  a  Swiiijrard  ▼..Bowet,  5  M.  and  S.  G2. 

b  Bishop  v.  Rowe,  S  M.  and  S.  3S2.. 
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5.  Relecue. 

5.  JSe&of^— Defendant  may  plead  a  release  after  promise^ 
and  before  action  brought,  specially  (83),  or  give  it  in  evi« 
dence*  under  the  general  issue.  The  usual  replication  to  a 
plea  of  release  is  non  e%i  factum  (84). 

A  release,  upon  performance  of  the  promise  in  part'  quoad 
hoCf  will  not  discharge  the  promise  for  the  residue. 

If  after  the  last  continuance  the  plaintiff  give  the  defendant 
a  release,  he  may  plead  it  in  bar* ;  such  plea  is  called  a  plea 
puU  darrein  cantinuanee :  as  it  is  pleaded  sometimes  at  the 
assizes,  the  following  form  may  be  useful : 

**  And  now  at  this  day,  to  wit,  on  the  day  of 

in  the  year  of  the  reign  of  our 

Sovereign  Lord  George  the  Fourth  by  the  grace  of  God, 
&c«  before  A.  B.  and  C.  D.,  justices  ot  our  Lord  the  now 
King,  appointed  to  take  the  assizes  in  and  for  the  county 
of  G.  aforesaid,  at  in  the  county  of  G.  afore- 

said, comes  the  said  H.  J.,  by  J.  S.  bis  counsel,  and  says 
that  the  said  E.F.' ought  not  further  [85)  to  maintain  liis 
action  against  the  said  H.  J.  because  he  says  that  after  the 
making  the  said  several  supposed  promises  and  undertakings 
in  the  said  declaration  mentioned,  and  after  the  last  conti^ 
nuance  of  the  aforesaid  plea,  that  is,  after  the  (86) 

c  Miller  ▼.  Aris,  ante,  p.  120.   Hawley    d  2  Roll.  Abr.  413.  1. 2.  aiyudgcd. 
V.  Peacock,  2  Campb.  N.  P.  C.  558.    e  Bull.  N.  P.  309. 
8.  P. 


(83)  See  the  form,  Clerk^s  Assist  p.  257,  258.  2  Rich.  P.  B.  R. 
p.  43.  third  edition. 

(84)  2  Rich.  Pr.  B.  R.  p.  44. 

(85)  **  This  seems  to  be  the  proper  way  for  pleacMng  a  collateral 
thing,  which  happens  after  the  action  brought ;  for  by  this  it  admits 
that  the  acticHi  was  well  brought,  but  that  the  plaintiflf  by  reason  of 
the  new  matter  ought  not  to  proceed  further  in  it.  Cainpion  y* 
Baker,  Lutw.  1 143.  "  Since  the  case  of  Evans  v.  Prosser,  3  T.  R. 
186.  it  may  be  considered  as  a  settled  rule  of  pleading,  that  no  mat- 
ter of  defence  arising  after  action  brought  can  properly  be  pleaded 
in  bar  of  the  action  generally  J**  Per  Lord  Ellenborough,  C..  J.  in 
Le  Bret  v.  PapiUoo,  4  East's  R.  507.  recognised  in^  Lee  v.  LQvy» 
4  B.  and  C.  d93. 


(S6\  The  day  of  the  return  of  the  venire  facias. 
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day  of  last  past^  from  which  day  until  the 

day  of  in  Mich.  Term  next  (unless  the  justices  of 

our  Lord  the  King  assigned  to  hold  the  assizes  of  our  Lord 
the  King  in  and  for  the  county  of  6.  should  first  come  on 
the  day  of         .      at  in  the  said  county  of 

6.)  the  action  aforesaid  is  continued^  to  wit,  on,  &c^  (87). 
at,  &c.  the  said  E.  F.  by  his  deed,  dated,  &c.  did  release/' 
and  so  shew  the  particular  matter,  and  conclude,  *'And 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  E.  F.  ought  further  to  maintain  this  action  against 
him,  &c.'* 

It  is  the  constant  experience  at  the  assizes  to  out  the 
party  to  verify  a  plea  puts  darrein  continuance^,  betore  it  is 
allowed ;  and  if  ttie  party  does  not  ^ive  some  evidence  of 
the  truth  of  it,  the  judge  will  reject  it,  and  go  on  with  the 
cause. 

The  same  certainty  is  required  in  this,  as  in  other  pleas^ 

A  plea  puis  darrien  continuance  may  be  pleaded  at  nisi 
prius,  although  there  has  b6en  time  to  plead  it  in  bank  since 
the  last  continuance^.  If  it  be  verified  by  an  tiffidavit  whicb 
refers  to  the  plea,  and  the  plea  is  in  the  cause,  the  affidavit  is 
sufficient,  though  not  specially  entitled  in  the  cause  K 

If  the  jury  be  not  taken  at  the  day  otNisi  Prius,  a  release 
is  pleadable  after  the  last  continuance  at  the  day  in  bank'', 
altnough  it  be  not  offered  at  Nisi  Prius ;  but  otherwise  it  is, 
if  the  jury  be  taken. 


6.  St(Uut€s^ 

I .  Of  Limitationa.  2.0fSet'0ff. 

1.  Statute  of  Limitaiions.^Ey  stat  21  Jac.  1.  c.  16.  §.  3. 
all  actions  upon  the  case  (other  than  slander)  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such 
actions,  and  not  after. 

Advantage  must  be  taken  of  tliis  statute  by  pleading  it', 

f  Per  Cur.  ia  Martin  ▼.  Wyyil,  Str.  i  lb. 

49a.  ^  Doct.  PI.  300. 

g  Doct.  PI.  297.  1  Puckte  v.  Moor,  1  Vent.  191.  Lee  t. 
h  Prince  t.  Nicholson,  5  Taunt  333.  Rogen,  1  Ler.  110. 


.« 


.(87)  The  defendant  must  allege  precisely  the  very  day,  time,  and 
phcc.    Per  Cur.  Y^lv.  141. 
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(88)  although  it  ehbuld  appear  on  the  face  of  the  declaration 
that  the  cause  of  action  aid  not  arise  within  six  years  before 
the  commencement  of  the  action  ;  and  the  defendant  will  not 
be  f>ermitted  to  give  it  in  evidence  on  the  general  issue,  non 
assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded : 

1.  That  the  defendant  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff* s  action^  under* 
t4ike  or  promise,  ^c. 

2.  That  the  cause  or  causes  (\f  more  than  one)  of  actum 
mentioned  in  the  declaratiqn,  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  the  plain- 
tiff* s  action,  S^c, 

The  first  form  is  proper  in  actions  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed. 

In  an  indebitatus  assumpsit^,  on  a  promise  to  pay  on  de- 
mand, the  defendant  pleaded  non  assumpsit  infra  sex  annos  / 
the  plaintiff  demurred,  on  the  ground  that  nothing  was  due 
until  demand,  and  therefore  defendant  should  have  pleaded 
non  assumpsit  infra  sex  annos  after  demand,  or  that  no  de- 
mand was  made  within  six  years:  But  per  Cur.  If  the  pro- 
mise were  of  a  collateral  thing,  which  would  hot  create  any 

m  Collins  v.  BenninsT,  12  Mod.  444. 


(88)  Different  reasons  are  assigned  for  this,  which  teems  to  be 
an  exception  to  the  general  rule,  that  where  it  is  required  by  statute, 
that  an  action  shall  be  commenced  within  a  limited  time,  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  he  has  complied  with  the 
terms  of  the  statute. '  In  an  anonymous  case  in  Salk.  p.  278.  Holt, 
C.  J.  said,  that  the  statute  of  limitations  could  not  be  given  in  evi- 
dence on  non  cLsaumpsitf  because  that  plea  spoke  of  a  time  past,  and 
related  to  the  time  of  making  the  promise,  but  that  on  nu  debet  it 
might;  and  in  Draper  v.  Glassop  (Lord  Raym.  153.)  he  expressed 
the  same  opinion. 

In  Gould  v.  Johnson  (Ld.  Raym.  836.)  it  was  said  by  the  court, 
that  the  statute  ought  to  be  pleaded,  because  an  original  might 
have  been  sued  out  within  six  years,  and  therefore  the  defendant 
should  plead  the  statute,  to-the  end  that  the  plaintiff  might  have 
an  opportunity  to  reply  such  matter.  A  different  reason  is  assigned 
by  Mr.  Serjeant  Williams,  in  an  elaborate  note  on  this  subject  in  the 
second  vol.  of  his  edition  of  Saunders,  p.  63  b.  and  63  c.  to  whichs 
on  account  of  its  length,  I  must  refer  the  reader. 
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debt  until  demand/  it  might  be  so;  but  here,  it  is  an  inde^ 
biiatus  assumpnU  which  shews  a  debt  atthe  time  of  the  pro- 
mise, therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not  ac- 
crue within  six  years,  may  be  adopted  with  safety  in  all  cases, 
bill  it  is  more  peculiarly  applicable  to  the  cases  of  actions 
brought  for  breach  of  promises  founded  on  collateral  and  ex- 
ecutory considerations,  in  which  cases  the  6rst  form  would 
be  improper,  as  will  appear  froni  the  following  case : 

The  declaration  'stated,  that,  in  consideration  that  the 
plaintiff  would  receive  A.  and  B.  into  his  house  as  guests, 
and  diet  them",  the  defendant  promised,  &e.  Plea^  turn 
€usumpsitinfra  sex  annos^  to  which  the  plaintiff  demurred  : 
judgment  for  the  plaintiff  in  the  Common  Pleas:  on  error  in 
B.  R.  it  was  agreed  by  that  court  that  the  plea  was  ill :  for 
this  being  an  executory  collateral  promise,  th&  defendant  can- 
not  plead  nan  assumpsit  infra  sex  annos,  but  should  have 
plesided  causa  aciionis  non  accrevit  infra  sex  annos;  for,  if 
the  cause  of  action  accrued  within  six  yearSj  it  was  immate* 
rial  when  the  promise  was  made. 

Where  A.,  under  a  contract  to  deliver  spring  wheat,  had 
delivered  to  B.  winter  wheat,  and  B.  having  again  sold  the 
same  as  spring  wheats  had  in  consequence  been  compelled, 
after  a  suit  in  Scotland  which  lasted  many  years,  to  pay  da- 
mages to  the  vendee,  and  afterwards  B.*  brought  an  action  of 
assumpsist  against  A.  for  his  breach  of  contract,  alleging  as 
special  damage,  the  damages  so  recovered ;  it  was  hoiden,  that 
although  such  special  damage  had  occurred  within  six  years 
before  the  commencement  of  the  action  by  B.  against  A.,  yet 
that  the  breach  of  contract  which  in  assumpsit  was  the  gist 
of  the  action,  having  occurred  and  become  known  to  B.  more 
than  six  years  before  that  period,  A.  might  properly  plead 
actio  nan  accrevit  infra  sex  annas. 

The  plea  of  the  statute  of  limitations  may  be  pleaded  to  an 
action  brought  on  9  bill  of  exchange,  because  it  is  not  a  spe- 
cialty'; and  to  an  action  brought  by  an  attorney  for  his  fees, 
because  the  fees  are  not  of*^  record.  A  promissory  note  pay- 
able on  demand,  is  payable  immediately ;  and  the  statute  of 
limitations  runs  from  the  date  of  the  note,  and  not  from  the 
time  of  demand'. 

This  statute  is  a  good  defence  to  an  action  by  a  landlord 

n  Gould  ▼.  Johnson,  Ld.  Raym.  838.  q  Olirer  v. Thomas,  3  Lev.  307. 

and  a  S«lk.423.  r  Christie  ▼.  Fonsick,  C.  B.  London 

o  BatUey  v.  Faulkner,  3  B.  i^  A.  tSS.  SitUng^t  alter  M.  T.  52  G.  3.  Sir  J. 

p  lUvcw  V.  Azton,  Carth.3.  Mansftel^  C.  J.  M.  S. 
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for  rent  against  one  who  had  once  6een  hia  tenant  from  year 
to  year,  but  who  had  not,  within  the  last  six  years,  occupied 
the  premises,  paid  rent,  or  done  any  act  from  which  a  te^ 
nancy  could  be  inferred,  although  the  tenancy  had  not  been 
determined  by  a  notice  to  quit*. 

To  the  plea  of  non  OMumpsU  infra  sex  amnos  the  plaintiff 
may  tender  an  issued,  that  defendant  did  promise  within  six 
years,  and  this  issue  will  be  supported  by  evidence  of  an 
express  promise  (89)  made  by  defendant  within  six  years 
before  action  brought:  for  it  has  been  holden,  that  this  sta- 
tute does  not  extinguish  the  plaintifTs  right  of  action,  but 
suspends  the  remedy  only,  and  that  this  suspension  is  capa- 
ble of  being  removed  by  a  subsequent  promise  on  the  part  of 
the  defendant  within  the  limited  time. 

Not  only  an  express  promise,  but  a  mere  acknowledgment 
of  the  debt,  as  existing,  will  be  sufficient  to  support  this  issue; 

One  of  the  strongest  cases  on  this  subject  is  that  of  Bryan 
V.  Horseman,  4  East*s  R.  5S9.  where  in  assumpsit  for  wheat 
sold  and  delivered,  the  defendant  pleaded  the  statute  of  limi- 
tations. At  the  trial,  the  plaintiff  called  the  sheriff's  officer, 
who  proved  that  the  defendant,  on  being  arrested,  said,  **  I 
do  not  consider  myself  as  owing  Mr.  Bryan  a  farthing,  it  bet- 
ing more  than  six  years  since  I  contracted.  /  Aave  had  the 
wheat  I  acknowted^e^  and  I  hope  paid  same  part  qfit^  and 
26L  remain  due'*  {90).    On  the  part  of  the  defendant  it  was 

ft  Leigb  ▼.  Thornton,  1  B.  and  A.  625.        t  Dickson  t.  ThomtoDi  3  Show.  13& 


(89)  "  Doubtless  an  express  promise  will  revive  the  debt,  though 
it  were  twenty  years  after. '  Per  Holt,  C.  J.  in  Hyleihg  v.  Hastings, 
Lord  Raym.  389. 

(90)  **  The  slightest  acknowledgment  has  been  holden  sufficient, 
as  /Saying,  *  Prove  your  debt,  and  1  will  pay  you*,*  '  I  am  ready  to 
account,  but  nothing  is  due,*  and  much  slighter  acknowledgments 
than  these  will  take  a  debt  out  of  the  statute.**  Per  Lord  Mansfield, 
C.  J.  in  Trueman  v.  Fenton,  Cowp.  548.  See  also  Lloyd  v.  Maund, 
2  T.  R.  762.  where  the  same  doctrine  was  laid  down  by  Buller,  J. 
So,  in  the  following  cases,  the  defendant  meeting  the  plaintiff,  said 
to  him,  **  What  an  extravagant  bill  you  have  delrvered  me!*'  Lord 
Kenyon,  C.  J.  held  this  a  sufficient  acknowledgment  of  some  money 
being  duef.  In  Clark  v.  Bradshaw  and  Co^lan,  3  Esp.  N.  P.  C. 
155,  7,  where  the  defendant,  Bradshaw,  saying,  *Uhat  the  plain- 
tiff had  paid  money  for  him  twelve  years  ago,  but  that  he  had  since 

•  Per  Holt,  C.  J.  in  Hyleing  v.  Uaftingt>  1  SttUb  S8. 
t  Lawieiice  v.  Wonall,  Pcake,  N.  P.  C.  93. 
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objected^  that  these  expressions  amounted  to  no  more  thatt 
what  he  had  stated  upon  record  in  bis  plea,  which  confessed 
the  existence  of  the  debt,  but  avoided  it  by  alleging  the  Inpse 
of  time*  Lord  Ellenborougb,  C.  J.  thought,  that,  according 
to  the  authorities,  such,  an  acknowledgment  of  the  existence 
of  the  debt  roust  be  deemed  sufficient  to  take  the  case  out  of 
the  statute,  though^  if  the  nuatter  had  been  res  ijUegra,  tht 
point  might  have  admitted  of  doubt,  and  accordingly  by  his 
direction  a  verdict  passed  for  the  plaintiff! 

On  a  motion  for  a  new  trial,  it  was  urged  by  the  counsel 
for  the  defendant,  that,  although  where  there  was  a  simple 
acknowledgment  of  the  debt  as  then  existing,  a  promise  to 
pay  it  might  be  implied  from  the  reason  and  justice  of  the 
case,  and  the  presumed  intention  of  the  party  making  the 

Eromise,  yet  that  implication  or  presumption  might  be  re- 
utted,  and  could  not  apply  to  an  acknowledgment  accom- 
panied with  a  positive  aeciaration,  that  the  party  did  not 
consider  himself  bound  in  law  to  pay  the  debt;  otherwise 
the  plea  of  nan  twntmpdt  infra  sex  annoSy  which  was  an  ac- 


become  a  bankrnpt,  by  which  he  was  discharged,  as  well  as  by  law, 
ffom  the  length  of  time  the  debt  accrued,"  Lord  Kenyon,  C.  J.  held 
it  svfBcient  to  take  the  case  out  of  the  statute.     It  must,  however, 
amount  to  an  acknowledgment  of  a  debt;   for  where  an  action  was 
broQght  by  an  executor  against  defendant  for  money  had  and  re« 
f^ived*  it  was  proved  that  the  defendant  said,  *^  I  acknowledge  tins 
receipt  of  the  money,  but  the  testatrix  gave  it  mei,"  Clivey  Baron, 
dixeeted  the  jury  to  find  for  the  defendant,  observing^  that  such  an 
acknowledgment  could  not  amount  to  a  promise  to  pay,  when  he  in- 
sisted that  he  was  entitled  to  retain.    Owen  v.  WoUey,  Bull.  N.  ?• 
148.     In  an  action  against  a  husband  for  goods  supplied  to  his  wife, 
for  her  accommodation,  while  be  occasionally  visited  her,  a  letter 
written  by  the  wife,  acknowiedgfing  the  debt  within  s\%  Tears,  is  ad- 
missible evidence  to  take  the  case  out  of  the  statute  of  limitations. 
Gr^ry  v.  ?arker,  1  Camp.  N.  P.  C.  394.  But  the  acknowledgment 
must  proceed  from  some  peison  cognizant  of  the  facts,  who  knows 
whether  the  debt  is  paid  or  not.    Holmes  v.  Sherwin,  B.  R.  19  July, 
1824.     And  the  acknowledgment  must  be  such,  that  the  jury  may 
infer  from  it  that  defendant  promised  to  pay.      Assumpsit  on  a 
promissory  note:  plea;  1st,  Greneral  issue;  2nd,  Statute  of  limita- 
tions :  the  evidence  was»  that  on  the  plaintiff's  shewing  the  defend- 
ant the  note  within  six  years,  the  defendant  said,  **  You  owe  me  more 
money:  I  have  a  set-off  against  it:'*  it  was  holden*,  by  Bayley  and 
Holroyd,  Js.  (Best,  J.  dissentiente,)  that  the  declaration  of  the  defend- 
,ant  was  not  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
statute. 

•  Swana  t.  Sowell,  2  B:  and  A.  759. 
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knowledgment  of  the  antecedent  debt,  might  be  strained  into 
a  promise.  But  if  an  acknowledgment  and  avoidance  when 
put  in  the  form  of  a  plea  on  the  record,  was  a  good  defence. 
It  could  not  overset  the  plea,  when  tendered  as  evidence,  and 
that,  in  this  case,  the  presumption  of  a  new  promise,  which 
might  arise  from  the  acknowledgment,  if  it  stood  alone,  was 
rebutted  by  the  concomitant  avoidance.  The  court,  after 
some  hesitation,  granted  a  rule  to  shew  cause;  but  when  the 
counsel  were  to  have  shewn  cause  on  a  subsequent  day.  Lord 
Ellenborough,  C.  J.  said,  that  they  had  \ooked  into  all  the  autho- 
rities, and  that,  whatever  their  opinion  upon  the  statute  might 
have  been,  had  the  question  been  new,  yet,  after  the  long  train 
of  decisions  upon  the  subject,  it  was  necessary  to  abide  by 
the  construction  which  had  been  put  upon  it;  in  conformity 
with  which,  they  thought  themselves  bound  to  bold,  that 
what  was  said  by  the  defendant  was  a  sufficient  acknow- 
ledgment of  the  pre-existing  debt  to  create  an  assumpsit,  so 
as  to  take  the  case  out  of  the  statute. 

The  defendant  had  stated  to  the  court",  in  an  affidavit  for 
leave  to  plead' the  statute  of  limitations,  that  **  since  the  bill 
of  exchange  (on  which  the  action  was  brought)  became  due, 
(which  was  more  than  six  years  before,)  no  demand  for  pay- 
ment had  been  made  on  him,"  this  was  deemed  sufficient  to 
be  left  to  the  jury  as  an  acknowledgment,  and  the  jury  hav* 
ing  found  a  verdict  for  plaintiff,  the  court  refused  to  grant  a 
new  trial.  So  where  a  letter  was  written  by  defendant  to 
the  plaintiff's  attorney',  on  being  served  with  a  writ,  couched 
in  ambiguous  terms,  neither  expressly  denying  nor  admitting 
the  debt,  it  was  holden,  that  such  letter  ought  to  have  been 
left  to  the  jury  to  consider,  whether  it  amounted  to  an  ac- 
knowledgment of  the  debt,  so  as  to  take  it  out  of  the  sta- 
tute (91). 

Where  upon  demand  made  of  payment  of  a  seaman's  wa- 
ges, accrued  during  the  Russian  embai^o,  the  defendant  an- 
swered "  that  be  would  not  pay;  there  were  none  paiil,  and 
he  did  not  mean  to  pay  unless  obliged:"  this  was  holden^ 
sufficient  to  take  the  case  out  of  the  statute. 

In  Whitcomb  v.  Whiting,  Doug.  651.  an  acknowledgment 
by  one  of  several  makers  of  a  joint  and  several  promissory 
note  was  holden  sufficient  to  take  it  out  of  the  statute  against 

u  Rucker  y.  Hannay,  4  East's  R.  604.  o.    y  Dowthwaite  t.  Tibbut,  5  M.  &  S.  75. 
X  Uojrd  T.  Maund,  2  T.  R.  760. 


(91)  See  Bicknell  v.  Keppel,  1  Bo«.  aod  Pul.  N.  R.  20. 


ASSUMPSIT.  141 

the  othere,  and  that  such  an  acknowledgtneitt  might  be  given 
in  evidence  in  a  separate  action  against  any  of  the  others. 
This  case  was  recognised  in  Perham  ▼.  Kaynal  and  two 
others,  2  Bingl.  SQ6.  in  which  it  was  bolden,  that  the  cir- 
cumstance of  one  of  the  defendants  l>eing  a  surety  only,  who 
bad  not  made  any  acknowledgment,  made  no  difference.  So 
where  one  of  two  makers  of  a  joint  and  several  promissorv 
note  became  a  bankrupt*,  and  the  payee  received  several  di- 
vidends under  the  commission  on  account  of  the  note,  and 
an  action  having  been  brought  (within  six  years  after  the  re* 
ceipt  of  the  last  dividend)  against  the  other  maker  for  the  re- 
mainder of  the  money  due  on  the  note,  it  was  adjudged,  that 
the  payment  of  the  dividends  was  such  an  acknowledgment 
of  the  debt  as  took  the  case  out  of  the  statute.  So  in  an  ac- 
tion against  A.  on  the  ioint  and  several  promissory  note  of 
himself  and  B.,  it  was  bolden  that  a  letter  written  by  A.  to 
B.  **  desiring  him  to  settle  the  money,"  took  the  case  out  of 
the  statute*.  But  where  A.  and  B.  made  a  joint  and  several 
promissory  note,  A.  died,  and  ten  years  after  his  death,  B. 
p^id  interest  upon  the  note;  in  an  action  brought  upon  the 
note  against  the  executors  of  A.  it  was  holden^  that  the  pay- 
ment of  interest  by  B.  did  not  take  the  case  out  of  the  sta- 
tute, so  as  to  make  A.'s  executors  liable;  for  at  the  time 
when  such  payment  was  made,  the  joint  contract  had  been 
determined  by  the  death  of  A.  So  where  one  of  two  joint 
drawers  of  a  bill  of  exchange  became  bankrupt,  and  under 
his  commission  the  indorsees  proved  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  &c.  and  they  exhibited 
the  bill  as  a  security  they  then  held  for  their  debt,  and  after-^ 
wards  received  a  dividend;  it  was  holden  in  an  action  by  the 
indorsees  against  the  solvent  partner,  that  the  statute  of  li- 
mitations was  a  good  defence,  although  a  dividend  had  been 
paid  within  six  years;  inasmuch  as  the  proof  was  for  goods 
sold  and  delivered,  and  the  payment  of  the  dividend  did  not 
amount  to  an  actual  or  virtual  acknowledgment*  that  there 
was^ny  money  due  on  the  bill.  So  where  in  assumpsit  for 
money  due  on  an  accountable  receipt,  plaintiff,  in  order  to 
take  the  case  out  of  statute  of  limitations,  called  a  witness, 
who  proved  that  be  called  on  defendant,  and  shewed  him  the 
receipt,  and  asked  him  if  he  knew  any  thing  of  it,  to  which 
defendant  answered  that  he  knew  all  about  it;  witness  then 
asked  him  for  the  amount,  to  which  he  answered,  it  was  not 
Worth  a  penny;   he  should  never  pay  it;  that  it  was  his  sig- 

%  Jackion  y.  Fftirbank,  d  H.  Bl.  340.        b  Atkini  y.  Tredgold,  2  B.  and  C.  3d. 
a  HalUda)r  v.  Watd,  S  Camp.  N.  P.  C.    e  Braadram  y.  Wharton,  1  B.  at  A.  463. 
32. 
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nature,  bat  that  he  neVer  had  and  never  would  pay  it,  *'  and 
besides/*  be  added,  '*  it  is  out  of  date,  and  no  law  shall  make 
me  pay  it;"  it  was  holden',  that  this  evidence  was  insufficient 
to  charge  the  defendant  with  it,  for  there  was  not  any  ac* 
knowledgment,  but  the  contrary,  that  the  debt  never  existed* 

In  Yea  v.  Fouraker,  Bull.  N.  P.  149.  in  assumpsit  on  a 
promissory  note,  the  defendant  pleaded  non  assumpsit  infra 
sex  ajmos,-^  on  the  trial  it  appeared,  that  the  defendant  was 
surety  in  the  note  for  J.  S.  and  that  six  years  were  elapsed 
since  the  note  was  given,  but  that,  upon  a  demand  within 
six  years,  the  defendant  said,  *'  You  know  I  had  not  any  of 
the  money  myself,  but  I  am  witling  to  pay  half  of  it."  The 
judge  was  of  opinion,  that  this  promise  took  it  out  of  the 
statute,  but  the  jury  found  for  the  defendant;  and  on  a  mo- 
tion for  a  new  trial,  the  court  held  clearly  that  the  opiilion 
of  the  judge  was  right;  that  this  promise  was  sufficient,  and 
granted  a  new  trial.  According  16  the  report  of  this  case  in 
S  Burr.  10^9.  the  court  held,  '*  that  an  acknowledgment  of 
the  debt  (ifter  the  commencement  of  the  action  would  take  it 
out  of  the  statute  of  limitatfons." 

Where  there  are  mutual  accounts*,  (not  merchants*  ac* 
counts,)  for  any  item  of  which  credit  has  been  given  within 
six  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (92). 

In  Hyleing  v.  Hastings,  Ld.  Raym.  422,  the  court  were 
of  opinion,  **  that  an  acknowledgment  of  the  debt  within  six 
years  of  the  action  was  good  evidence  of  a  new  promise^ 
upon  non  assumpsit  infra  sex  annos,  for  a  jury  to  find  a  ver- 
dict for  plaintiff,  but  not  matter  upon  which,  if  found  spe^- 
ciaily,  the  court  would  give  judgment  for  the  plaintiff.    And 

d  Rowopoft  V.  Lomu,  4  M.  ft  &  467.        t  Cadin|^  v.  Skouldiny,  6  T.  R.  189. 


(92)  But  where  alt  the  items  are  on  one  side,  as  in  an  account 
between  a  tradesman  and  his  customer,  the  last  item  which  hap- 
pens to  be  within  six  years,  shall  not  draw  after  it  those  that  are  of 
a  longer  standing.  Per  Denison,  J.  m  Cotes  v.  Harris,  BulL  N.  F. 
149.  And  in  tkk  case  the  same  learned  judge  held,  thai  the  clause 
in  the  statute  about  merchants'  acoounts,  extended  only  to  caa^i 
where  there  were  mutual  accounts  and  reciprocal  demands  between 
two  persons.  And  in  Webber  v.  Tivil],  2  Saund.  124.  it  was  holden, 
that  this  clause  extended  only  to  accounts  current  between  mer- 
chants, and  not  to  accounts  stated  between  them.' 
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Rokeby,  J.  compared  it  to  the  case  of  trover  and  converBioo, 
where  a  demand  and  refusal  has  been  bolden  evidetice  of  a 
conversion,  but  not  a  conversion/'  From  the  language,  bow* 
ever,  of  more  modem  decisions,  it  must  be  inferred,  that  the 
mere  finding  by  the  jury  of  an  acknowledgment  of  the  debt, 
within  BIX  years  of  action  brought,  will  be  sufficient,  and  that^ 
from  such  acknowledgment,  a  promise  to  pay  will  be  raised 
by  implication  of  law. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testatoi^, 
defendant  pleaded  nan  assumpHt  infra  sex  annos;  and  upon 
the  trial  it  appeared  that  there  was  a  new  promise  made 
within  six  years,  but  it  was  made  to  the  plaintiff  and  not  to 
the  testator.    Per  cur.  he  should  have  declared  accordingly. 

And  in  Sarell  v.  Wine,  3  East's  R.  409,  in  the  case  of  an 
action  brought  by  an  administrator  on  promises  to  the  in- 
testate, where  the  evidence  was  an  acknowledgment  to  the 
administrator  within  six  years,  it  was  holden  insufficient  on 
the  authority  of  the  preceding  case. 

So  where  an  action  was  brought  by  an  executor  on  pro- 
mises made  to  the  testator*,  the  defendant  pleaded  non  as* 
sumpsit  infra  sex  dnnos^  and  the  plaintiff  replied  a  subse- 

3uent  promise  to  himself,  the  replication  was  adjudged  a 
eparture  in  pleading,  and  therefore  bad. 

BepUccOian. — ^To  the  plea  of  the  statute  of  limitations^  tlie 
pUinitiff  may  reply  a  latiiat\  (without  shewing  a  bill  of  Mid^ 
dlesex,)  or  a  capias^^  (without  shewing  an  original,)  sued  out 
before  the  expiration  of  the  limited  time,  with  an  intention 
to  declare  in  the  action  tlien  pending,  and  that  such  writ  was 
returned^  and  r^ularly  continued'  to  the  commencement  of 

f  Deane  ▼.  Crane,  Salk.  28.  k  Karver  v.  Jamet,  Willet*8  R.  258,  9; 

g  Hiekmaa  v.  Walker,  WiUas,  27.  Per  3  Jodgeti  Brown  t.  Babiogton, 

b  HoUister  v.  Coulson,  Str.  560.  Lord  Raym.  883.  (93.) 

i  Karyerv.  James, Willes,  255.  Leader  1  Rudd  v.Berkenbead,  Carth.  144.and 

▼.  Moxon,  2  Bl.  R.  925.  S.  P.  per  Salk. 420. 

Cur. 

(93)  In  this  case.  Holt,  C.  J.  said,  that  it  was  a  fatal  fault  that 
the  plaintiff  did  not  shew  that  the  original  writ  was  ever  returned. 
And  in  Atwood  y*  Burr,  7  Mod«  5.  h^  said,  **  if  one  were  to  con« 
tinne  a  latitat  for  seyeral  years,  he  must  get  the  first  returned,  upon 
which  return  the  continuances  are  made,  though  in  fact  he  never 
takes  out  another  writ;  but  there  must  he  a  retium  of  the  first  writ.** 
The  language  of  Bolt,  €•  J.  in  the  preceding  cases,  was  adopted 
by  Kenyoo.  G.  J.  delivering  the  opinion  of  the  court  in  Harris 
Y.  Woolford,  6  T.  R.  618,  619.  See  also  Thbtlewood  v.  Cracroft, 
1  Ikforsh.  497. 

In   Kinsey  v.  Jleyward,  C  B.   1  Lutw*  256^  and  Lord  Raym. 
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the  action.  The  contiDuanceB  must  be  stated*  formally  in 
the  plea,  for  a  ialiter  processum  e$t^  before  declaration,  is  not 
sufficient:  and  the. continuances  must  appear  on  the  record 
to  be. continuances  of  the  same  writ  or  process  which  was 
originally  sued  out;  for  where  the  replication  alleged  that  a 
bill  of  Middlesex  was  sued  out"*,  which  was  continued  to  a 
certain  time,  when  that  proceeding  stopped,  and  then  the 
plaintiff  sued  out  an  attachment  of  privilege  for  the  same 
oause  of  action,  the  replication  was  holden  bad  on  demurrer; 
for  the  attachment  of  privilege  was  a  writ  of  a  different  na- 
ture from  a  bill  of  Middlesex,  not  bearing  any  analogy  to  it; 
and  consequently  was  not  a  continuance  of  the  former  suit 

.  If  a  laiiicU  is  sued  out  after  the  expiration  of  the  six 
years",, but  bearing  teste  before,  and  the  plaintiff  in  his  re- 
plication states  the  latitat  to  have  been  sued  out  on  the  day 
on  which  it  bears  teste^  the  defendant,  in  his  rejoinder,  may 
shew  the  real  day  on  which  the  latitat  was  sued  out,  and 
aver  that  he  did  not  promise  within  six  years  next  before 
that  day. 

If  an  action  be  commenced  in  an  inferior  court*,  and  then 
removed  by  habeas  corpus  into  the  King's  Bench,  where 
the  plaintiff  declares  de  novo^  and  the  defendant  pleads  the 
statute  of  limitations,  the  plaintiff  may  reply  the  suit  below 

m  Smith  ▼.  Bower,  3  T.  R.  602.  o  Bevin  f,  Cbapmao,  1  Sid.  328.  and 

B  JoliDBOD  7.  Smith,  2  Burr.  d50.  Matthewi  ▼.  PhiUipt,  Salk.  424.  S.P . 


432.  a  question  arose,  whether  an  action  of  assumpsit  in  one  county 
could  be  considered  as  a  continuation  of  an  action  commenced  by 
a  writ  of  dausum  /regit  sued  out  in  another  county  within  the 
limited  time^  so  as  to  prevent  the  statute  of  limitation  attaching : 
Treby,  C.  J.  Powell  and  Nevill,  Justices,  were  of  opinion  that  it 
was,  Blencowe,  J.  cont. — A  writ  of  error  having  been  brought  in 
B.  R.,  the  case  was  there  determined  on  a  different  ground^  viz. 
that  admitting  the  assumpsit  to  be  a  continuance  of  the  clautwn 
fregitf  which  it  was  difficult  to  maintain,  yet  that  writ  had  not  been 
retumed,  nor  were  the  continuances  stated.  This  judgment  was 
affirmed  on  error  in  the  House  of  Lords.  It  is  observable  that  in 
Brown  v.  Babington,  Lord  Raym.  882.  Holt,  C.  J.  agreed  in  opi- 
nion with  Blencowe,  J.  **  that  the  assumpsit  could  not  be  consi- 
dered as  a  continuance  of  the  action  commenced  by  dausum  fregit^ 
and  said,  that  he  imagined  that,  tifter  the  reversal  of  the  judgment 
of  Kinsey  v.  Hey  ward  was  affirmed  in  parliament,  this  point  would 
never  have  been  moved  again :"  But  Powell,  J.  retained  his  former 
opinion,  that  the  suing  of  the  clausum  fregit  would  avoid  the 
statute  as  well  as  a  latitat^  alleging  that  a  dcnisum  fngii  was  the 
ancient  process  of  the  Court  of  Common  Pleas,  and  very  useful  to 
the  subject  in  saving  the  fine  due  upon  the  original. 
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^and  shew  tlitit  to  have  been  commenced  within  six  years  of 
the  cause  of  action. 

And  in'Story  v.  Atkins,  9  Str.  71P.  where  the  declaration 
in  the  inferior  court  was  indebitatus  assumpsit  for  money  due, 
and  the  declaration  in  the  superior  court  was  a  special  as- 
sumpsit on  a  promissory  note,  yet  the  plaintiff  in  bis  repli- 
cation having  averred,  that  the  declaration  in  the  superior 
court  was  for  the  same  cause  of  action  as  that  for  which 
plaintiff  had  levied  his  plaint  below,  it  was  h'olden  sufficient 
to  bar  defendant's  plea  of  the  statute  of  limitations. 

The  replication  must  state  that  the  cause  of  action  ac- 
crued within  six  years  next  before  the  suing  forth  of  the  writ ; 
for  where,  in  assumpsit,  by  an  executor  on  promises  to  the 
testator^  the  defendant  pleaded  the  statute,  and  the  plaintiff 
replied,  that  the  writ  was  sued  out  on  such  a  day',  and  within 
six  years  before  the  suing  out  thereof,  letters  testamentary 
were  granted  to  the  plaintiff;  on  special  demurrer,  assigning 
for  cause,  that  the  plaintiff  had  not  alleged  positively  that 
the  cause  of  action  accrued  within  six  years  before  the  suing 
forth  of  the  writ,  the  replication  was  nolden  bad ;  the  court 
observing,  that  the  time  of  limitation  must  be  computed 
from  the  time  when  the  action  first  accrued  to  the  testator, 
and  not  from  the  time  of  proving  the  will ;  that  the  proving 
the  will  did  not  give  any  new  cause  of  action,  and  conse- 
quently the  time,  when  it  was  done,  was  immaterial. 

So  where  to  assumpsit  brought  by  the  assignee  of  a  bank- 
rupt*!,  defendant  pleaded  the  statute  of  limitations;  the  plain- 
tiff replied  the  bankruptcy  and  assignment,  and  that  the  cause 
'  of  action  arose  within  six  years  next  before  the  assignment; 
on  demurreri  the  replication  was  holden  bad;  the  court  ob- 
serving, that  the  statute  would  be  defeated  as  to  all  simple 
contracts,  if  an  assignment,  at  the  end  of  five  years  and  a 
half,  was  to  set  all  at  large  again. 

"  By  Stat  21  Jac.  1.  c.  16.  s. 4.  it  is  enacted,  "that  ifjudg- 
ment  be  given  for  the  plaintiff  and  reversed  by  error,  or  the 
Judgment  be  arrested,  or  if  the  defendant  be  outlawed,  and 
the  outlawry  reversed ;  the  plaintiff,  his  heirs,  executors,  or 
administrators,  may  commence  a  new  action  or  suit  from 
time  to  time  within  a  ye(vr^  after  such  judgment  given  or 
.outlawry  reversed." 

It  has  been  said,  that  within  the  equity  of  the  preceding 
section,  the  courts  have  permitted  an  executor  or  adminis- 

p  Hickman  y.  WaUcer,  WiUes,  37.  q  Qray  t.  Mepd«z,  I  Str.  566. 
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trator  within  a  year  (94)  after  the  death  of  the  testator  or 
intestate,  to  renew  a  suit  commenced  by  the  testator  or  in- 
testate. 


(94)  1  am  not  aware  of  any  case  in  which  this  point  has  been 
expressly  decided,  or  in  jrhich  it  has  been  holden,  that  an  execu- 
tor or  administrator  must  bring  his  action  within  a  year.  In  Bui- 
ler*8  N.  P.  p.  150.  is  the  following  position :  **  If  an  executor  take 
out  proper  process  within  a  year  after  the  death  of  his  testator,  if 
the  six  years  were'  not  lapse^  before  the  death  of*  the  testator, 
though  they  be  lapsed  within  that  year,  yet  it  will  be  sufficient  to 
take  it  out  of  the  third  section  of  the  statute  of  limitations  by  the 
equity  of  the  fourth  section.**  The  authority  cited  for  this  posi- 
tion is  Cawer  v.  James,  probably  the  same  case  as  is  reported  in 
Willes,  255.  by  the  name  of  Karver  v.  James;  but  in  Willes*s  Re* 
port,  the  position  as  laid  down  by  BuUer  seems  rather  to  have  been 
admitted,  than  expressly  determined.  In  like  manner  in  Wilcocks 
V.  Huggins,  Str.  907.  and  Fitzg.  170,  289.  it  seems  to  have  been 
taken  for  granted.  From  the  language,  however,  of  Lee,  J.  in  the 
last-mentioned  case,  it  may  be  inferred  that  at  that  time  no  fixed 
period,  within  which  the  executor  or  administrator  might  bring  the 
action,  had  been  established.  His  words  are*,  '*In  the  contin- 
gency that  has  happened,  the  statute  does  not  limit  any  time  for 
the  executor  to  bring  his  action ;  but  there  is  a  clause  that  pro- 
vides (where  a  judgment  is  reversed  after  the  six  years)  one  year 
after  the  reversal  tor  the  plaintiff  to  bring  a  new  action,  which 
may  be  a  direction  with  regard  to  the  reasonableness  of  the  time 
to  he  allowed  an  executor  or  administrator  in  the  present  contin- 

fency."     It  is  observable  also,  that  in  Wilcox  v.  Huggins,  Flt^. 
71.  a  case  (Lethbrid^e  v;  Chapman)  was  cited,  where  an  adminis- 
trator brought  his  action /ourfeeu  months  after  the  intestate's  death, 
and  recovered:  and  in  Wilcox  v.  Huggins,  (where  the  action  was 
brought  by  the  executor  of  an  executor  in  right  of  the  first  testator 
more  than  four  years  after  the  death  of  the  first  executor,)  it  was 
admitted  by  the  court,  that  if  the  second  executor  had  been  re- 
tarded by  suits  about  the  will  or  administration,  it  would  have  sd- 
tered  the  case,  because  then  the  neglect  would  have  been  accounted 
foiv     Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administrator  must  bring  his  action  within  a 
reasonable  time.    This  rule  receives  some  sanction  from  the  follow- 
ii>g  observations  of  the  judges  in  Wilcox  v.  Huggins,  Fitzg.  290. 
Raymond,  C.  J.   **  It  might  be  tcx>  harsh  a  construction  to  say, 
that  the  debt  becomes  irrecoverable  by  an  abatement  of  the  action, 
after  the  six  years  elapsed^  by  the  plaintiff's  death;  but  then  the 
executor,  to  bring  his  case  within  the  equity  of  the  statute,  must 
make  a  recent  prosecution,  as  to  which,  the  clause  in  the  statute 

•  Fitzy.  172. 
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To  an  action  of  indebiiatus  asdu$npsk*  brought  by  an  exe* 
cutor  for  business  done  by  his  testator,  the  defendant  pleaded 
the  statute  of  limitations.  Replication,  an  attachment  of 
privilege  sued  out  returnable  in  eight  days  of  the  purifica- 
tion. Special  demurrer,  because  the  attachment  was  alleged 
to  have  been  returnable  on  a  general  return  day,  instead  of  a 
day  certain:  the  court  overruled  the  demurrer,  observing, 
that  the  writ,  though  informal,  was  sufficient  to  bar  the  sta- 
tute; for  if  the  cause  had  proceeded,  and  plaintiff  had  re- 
covered,  and  afterwards  judgment  had  been  reversed  or  ar- 
rested for  this  irregularity,  the  plaintiff,  by  the  4th  section, 
would  have  had  a  year's  time  to  proceed  in  a  new  action 
which  shewed  the  spirit  of  the  statute  to  be,  that  a  suit  ac* 
tually  begun,  however  informally  or  irregularly,  was  sufficient 
to  bar  the  statute  (95). 

Exceptions  in  case  of  Infancy ^  %c. — By  the  7th  section 
of  Stat  9\  Jac  1.  c.  16.  ''  If  any  person,  entitled  to  such  ac« 
tion  of  trespass,  detinue,  trover,  replevin,  actions  of  account, 
debt,  trespass  for  assault,  menace,  battery,  wounding,  or  irn- 

r  Leadbeter  t.  Markland,  2  Bl.  Rep.  1131. 
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that  provides  a  year  after  the  reversal  of  a  judgment,  &c.  may  be  a 
good  direction."  Page,  Justice:  *'  Such  a  recent  prosecution  is  to 
be  made  as  will  shew  the  party  came  as  earl]^  as  he  mia;ht.  If  there 
had  been  a  contest  about  the  will  or  the  right  of  administration, 
that  should  have  been  pleaded  in  excuse  of  the  delay."  Piobyn,  J. 
'*  Nothing  hath  been  disclosed  to  shew  why  the  action  was  not 
brought  sooner.  If  a  reasonable  cause  had  been  shewn,  it  might 
bring  the  action  within  the  notion  of  a  recent  prosecution,  though 
it  had  been  brought  after  iJie  year/*  Lee,  J.  **  I  think  it  should 
be  in  the  nature  of  Jouraey*s  Accompts,  which  is  a  taking  up  and 
pursuing  the  old  action  in  a  reasonable  time,  which  is  to  be  discussed  by 
the  discretion  of  the  justices,  6  Co.  Spencer's  case ;  and,  by  the 
same  rale,  I  think  what  is  or  is  not  a  recent  prosecution,  in  a  case 
of  this  nature,  is  to  be  determined  by  the  discretion  of  the  court 
from  the  circumsftinces  of  the  case,  but  generally  the  year  in  the 
Stat,  is  a  good  direction/* 

(95)  So  where  the  plaintiff  had  levied  a  plaint,  and  declared  in 
an  inferior  .court,  and  the  cause  had  been  removed  by  habeas  corpus 
into  the  Court  of  ^  Kin^^s  Bench,  where  the  plaintiff,  declared  ds 
novo:  an  objection  having  been  made  to  the  declaration  in  ttte  in« 
ferior  court,  Raymond,  C.  J.  said,  that,  although  the  declaiBtion 
in  the  court  below  should  be  ill,  yet  if  the  plaint  were  regular,  it 
was  sufficient  to  prevent  the  operation  of  the  statute.  Slory  v.  Au 
kins,  2  Str.  725. 
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prisonmeDt^  aetions  upon  the  case  for  words,  shall  be,  at  the 
time  of  such  cause  of  action  accrued,  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis^  impri- 
soned, or  beyond  the  seas,  such  person  shall  be  at  liberty 
to  bring  the  same  actions  within  such  times  as  are  before  li- 
mited after  their  being  of  full  age,  discovert,  of  sane  me- 
mory, at  large,  and  returned  from  beyond  the  seas." 

An  action  of  assumpsit,  although  it  is  not  expressly  men* 
tioned,  is  within  the  equity  of  the  preceding  clause*. 

To  a  plea  of  the  statute  of  limitations^  the  plaintiff  re- 
plied, that  he  was  resident  in  foreign  parts  out  of  the  king- 
dom of  England,  viz.  at  Glasgow  in  Scotland:  on  demurrer, 
this  replication  was  holden  bad,  because  the  plaintiff  must  be 
beyond  the  seas  [96). 

If  the  plaintiff  is  a  foreigner,  living  beyond  the  sea  at  the 
time  when  the  cause  of  action  accrues,  and  doth  not  come 
to  England  for  50  years,  he  still  has  six  years  after  bis  coming 
to  England  to  bring  an  action  of  assumpsit;  and  if  he 
never  comes  to  England,  his  right  of  action  is  ndt  barred 
either  against  him  or  his  executors  or  administrators  after 
his  death.  Hence  a  replication"  (to  a  plea  of  the  statute  of 
limitations)  that  the  plaintiff  was  beyond  sea  at  the  time 
when  the  cause  of  action  accrued,  and  that  he  hath  ever 
since  been  and  still  is  abroad,  was  holden  good^  on  de- 
murrer. 

If  the  plaintiff  be  in  England  when  the  cause  of  action 
accrues'^,  the  time  of  limitation  begins  to  run,  and  a  subse- 
quent departure  from  the  kingdom  and  going  beyond  the 
seas,  win  not  entitle  the  plaintiff*  or  bis  representative  to 
maintain  an  action  after  the  expiration  of  the  limited  time 
(97),    So  if  there  are  several  partners^   and  some  are  in 

8  Chandler  v.Velett,  2  Saund.  120.  and  u  StiiUiont  y.  Grame,  2  Bl.  R.  723. 

-RocbtBcbilt  T.  Leibman,  2  Str.  836.  x  Smith  v.  Hill,  1  WiU.  134. 

and  Fitzgib.  81.  y  Perry  and  otben  v.  Jackson^  4  T.  R. 

t  King  Y.  Walker,  Bl.  R.  286.  -5 1 G. 


(96)  It  was  holden  by  Holt,  C.  J.  upon  consideration,  that  Dub- 
.lin,  or  any  place  in  Ireland,  was  beyond  the  sea,  within  the  mean- 
ing of  this  statute.     Anon.  I  Show.  91. 

(97)  So  when  a  disability  is  once  removed,  and  the  statute  has 
begun  to  run,  no  subsequent  disability  will  stop  the  running.  See 
(be  opinion  of  Lord  Kenyoa»  C.  J.  in  Doe  dem.  Duroure  v.  Jones, 
4  T.  k.  31h  where  that  learned  judge  speaks  of  the  uniform  con« 
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England  at  tbe  time  when  the  cause  of  action  accrues,  and 
others  beyond  tbe  seas,  the  action  must  be  brought  within 
six  years  next  after  the  cause  of  action  accrues,  notwithstand- 
ing the  absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  it  was 
bolden,  that  the  exception  in  the  7th  section  of  the  stat.  21 
Jac.  1.  c.  16.  as  to  persons  being  beyond  the  seas,  extended 
only  to  the  case  of  plaintiffs  so  absent*,  and  not  to  that  of 
defendants;  1st.  because  plaintiffs  only  are  mentioned  in 
the  statute  of  James;  and  2dly,  because  the  plaintiff's  might 
have  filed  an  original,  and  outlawed  the  debtor,  which  would 
have  prevented  the  bar  of  the  statute.  But  now,  by  stat. 
4  Ann,  c.  16.  s.  19%  **  If  any  person,  against  whom  there  is 
any  cause  of  action  for  seaman's  wages,  or  of  action  upoh 
the  case,  shall  be,  at  the  time  of  such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action 
may  bring  the  same  against  such  person  iifter  his  return  from 
t)eyond  the  seas,  within  the  time  limited  by  the  21  Jac.  1. 
c.  \6r 

To  a  plea  of  the  statute  it  is  sufficient  to  reply  that  the  de- 
fendant was  in  the  East  Indies,  at  the  time  the  cause  of  action 
accrued,  and  that  the  plaintiff  commenced  his  suit  against  the 
defendant  within  six  years  next  after  his  return  to  this  king- 
dom ;  and  it  is  no  answer  to  this  replication  to  say,  that  the 
defendant  remained  more  than  six  years  in  India  after  the 
cause  of  action  accrued  there,  and  within  the  jurisdiction  of 
the  supreme  court  at  Calcutta  in  that  country^ 

9.  Statute  of  Set-off. — At  common  law,  if  the  plaintifF 
was  indebted  to  the  defendant,  in  as  much  or  even  more  than 
the  defendant  owed  to  him,  yet  the  defendant  had  not  any 
method  of  setting  ofl'such  debt  in  the  action  brought  by  the 
plaintiff  for  the  recovery  of  his  debt,  and  consequently  the 
defendant  was  driven  to  a  cross  action.  To  obviate  this  in- 
convenience and  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted  by  stat  9  G.  2.  c.  99.  s.  13.  (made 
perpetual  by  stat  8  6.  9.  c.  24.  s.  4.)  **  that  where  there  are 
mutual  debts  between  the  plaintifi*  and  defendant,  or  if  ei« 

t  Hall  V.  Wyburn,    Garth.  136.  and    a  Several  other  actions  are  mentioned 
CbeTely  t.  Bond,  Garth.  226.  in  this  statute. 

b  Williams  v.  Jones,  13  East,  439. 


fttruction  of  a//  the  statutes  of  limitation  in  this  respect.  See  also 
Gray  v.  Mendez,  Str.  556.  and  Doe.  d.  Griggs  v.  Shaen,  B.  R,  M. 
28  G.  3.  MS.  S.  P. 
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tber  party  sue  or  be  sued  as  executor  or  administrator, 
•where  there  are  tnntual  debts  between  the  testator  or  iDte»- 
tate,  and  either  party,  one  debt  may  be  set  against  the  other, 
and  such  matter  may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  re- 
quire, so  as  at  the  time  of  pleading  the  general  issue,  where 
any  such  debt  of  the  plaintiff,  his  testator  or  intestate,  is 
intended  to  be  insisted  on  in  evidence,  notice  shall  be  given 
of  the  particular  sum  or  debt  so  intended  to  be  insisted  on, 
and  upon  what  account  it  became  due,  or  otherwise  such 
matter  shall  not  be  allowed  in  evidence  on  such  general  is- 
sue." And  by  stat.  8  6.  9.  c.  24.  s.  5.  it  was  enacted  and 
declared^  **  that  by  virtue  of  the  preceding  clause,  mutual 
debts  might  be  set  againsbeach  other,  either  by  being 
pleaded  in  bar,  or  given  in-evideuce,  on  the  general  issue,  in 
the  manner  therein  mentioned,  notwithstanding  that  such 
debts  were  deemed  in  law  to  be  of  a  different  nature;  uuless 
in  cases  where  either  of  the  said  debts  shall  accrue  by  reason 
of  a  penalty  contained  in  any  bond  or  specialty ;  and  in  alt 
cases  where  either  the  debt  for  which  the  action  shall  be 
brought,  or  the  debt  intended  to  be  set  against  the  same  shall 
accrue,  bv  reason  of  any  such  penalty,  the  debt  intended  to 
be  set  off  shall  be  pleaded  in  bar,  m  which  plea  shall  be 
shewn  how  much  is  justly  due  on  either  side;  and  in  case 
the  plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  justly 
due  to  the  plaintiff,  after  one  debt  being  set  against  the 
other  as  aforesaid/' 

Where  an  equal  debt  is  set  against  the  plaintiff's  demand^ 
the  defendant  may  conclude  his  plea  with  a  prayer  of  judg- 
ment, if  plaintiff  should  maintam  his  action ;  for  an  equal 
debt  is  made  a  good  bar  by  the  statute  (^  6.  2.  c  32. )»  and 
the  defendant  is  not  under  any  necessity  of  praying  a  dif- 
ferent judgment  than  if  he  had  pleaded  a  release;  for  both 
equally  destroy  the  plaintiff's  action.  Adjudged  on  geueral 
demurrer  (98). 

c  Cook  T.  DUon,  £.  8.  G.  S.  B.  R.  MSS.  and  shortly  lUted  ia  BuU.  N.  P.  179. 


(98)  Where  the  defendant  owes  the  plaintiff  a  greater  sum  than 
is  due  from  the  plaintiff  to  him»  there  the  defendant  in  order  to 
entitle  himself  to  deduct  his  debt,  must  pray  that  so  much  may  be 
deducted  from  the  plaintiff's  demand.  Per  Cur.  in  Cook  v.  Diiooj 
B.  R.  B.  6  G.  2.  MSS. 
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Assumptit  on  a  promissory  note  for  161.  lOs.^  payable  a 
month  after  date;  defendant  pleaded  that  plaintiff  owed  him 
as  much  money  as  he  owed  plaintiff  on  the  note,  to  wit, 
161.  10s.  for  goods  sold.  On  general  demurrer  it  was  object- 
ed, that  the  note  was  for  161.  10s.  payable  in  one  month  after 
date,  and,  therefore,  must  carry  interest  from  the  eud  of  the 
month  ;  that  the  old  debt,  pleaded  by  the  defendant  in  bar, 
amounts  but  to  161.  10s.  which  is  a  less  sum  than  appears  to 
be  due  on  the  note,  including  the  interest,  and  consequently 
the  plea  must  be  ill.  Lord  Hardwicke,  C.  J.  **  the  161.  lOs. 
mentioned  in  defendant's  plea,  comes  under  a  videlicet,  and 
is  therefore  immaterial,  and  not  traversable;  the  only  sub- 
stantial part  of  the  plea  is,  that  plaintiff  owes  defendant  for 
goods  sold,  &c.  as  much  as  defendant  owed  him  upon  the 
note,  and  if  plaintiff  bad  taken  issue  on  this,  the  whole  debts 
on  both  sides  would  have  come  into  consideration*  As  it  is, 
■the  addition  of  161.  10s.  is  superfluous,  and  the  plaintiff  by 
his  demurrer  having  confessed  the  substantial  part  of  the 
plea,  judgment  must  be  given  for  the  defendant ;  which  was 
done  accordingly. 

In  an  action. on  a  promissory  note  for  301.*  the  plaintiff 
took  a  verdict  for  the  whole  sum;  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  111.  to  which 
there  was  a  notice  to  set  off  the  note ;  and  the  court  held, 
notwithstanding  the  verdict,  that  the  note  might  be  set  off; 
for  if,  at  the  time  of  the  action  brought,  there  are  mutual 
demands,  they,  by  the  statute  may  be  set  off,  and  justice  may 
be  done  by  entering  a  remittitur  on  the  first  record  as  to  so 
much.  •  . 

On  the  authority  of  the  preceding  case,  it  was  ruled  in 
Evans  v.  Prosser,  3  T.  R.  186.  that  a  replication  to  a  plea  of 
set-off,  stating,  that  the  defendant  Iiad  brought  an  action 
against  thef  plaintiff  for  the  same  sum  in  which  the  plaintiff 
had  paid  the  amount  of  the  demand  into  court,  was  bad  on 
generar  demurrer. 

It  being  a  settled  rule  of  pleading',  that  matter  of  defence 
arising  after  action  brought,  cannot  properly  be  pleaded  in 
bar  oi  the  action  generally,  a  plea  of  set-off,  in  which  it  is 
stated,  **  that  the  plaintiff,  before  and  at  the  time  of  tfte 
plea  pleaded^  was  indebted,**  will  be  bad  on  general  demur- 
rer, it  pleaded  to  the  action  generally.    Actio., nan.  goes  to  the 


d  Cook  v.  Dixon,  MSS.  f  Etans  ▼.  Proeaer,  3  T.  R.  ISO.  re- 

c  BaiketTilT.  Browxiy  Bull.  N.P.  ISO.       rog^ind  by  EUcnbofoagb,  C.  J*  in 

and  t  Bnn.  1329.  Le  Bret  v.  FaiiiUon,  4  East's  R.  507. 
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commencement  of  the  suit,  and  not  to  the  time  of  plea 
pleaded  (99). 

As  to  the  cases  in  which  a  set-off  is  alio  wed  under  the  pre- 
ceding statutes,  it  must  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be 
set  off,  must  be  mutual  ixnA,  due  in  the  same  right. 

Hence  a  joint  debt  cannot  be  set  against  a  separate  demand, 
nor  a  separate  debt  against  a  joint  demand ;  but  a  debt  due 
to  the  defendant,  as  surviving  partner,  may  be  set  against  a 
demand  on  defendant  in  his  own  right' :  and  e  canverso,  a 
debt  due  from  the  plaintiff,  as  surviving  partner,  may  be  set 
against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his 
own  right^ 

A  defendant  sued  as  executor  or  administrator,  cannot  set 
off  a  debt  due  to  defendant  personally,  nor  can  a  person  who 
is  sued  for  his  own  debt  set  off  what  is  due  to  him  as  execu« 
tor  or  administrator. 

The  statute  9  6.  2.  c.  ^*2.  s.  13.  says,  if  either  party  sues  or 
is  sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other. 

It  will  be' observed,  that  this  part  of  the  statute  is  confmed 
to  cases  where  the  party  sues  of  is  sued  as  executor  or  admi- 
nistrator. Hence  where  an  executor  sues  for  a  cause  of  action 
arising  after  the  death  of  the  testator,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  the  testator: 

■ 

A.  having  been  appointed  by  B.  bis  attorney  to  receive  bis 
rents^,  did,*after  his  death,  receive  rent  arrear  in  B.*8  life- 
time; the  executrix  of  B.  brought  an  action  against  A.  for 
the  money  in  her  own  namCy  not  naming  herself  executrix; 
the  defendant  gave  notice  to  set  off  a  debt  due  to  him  from 
the  testator,  which  was  not  allowed  at  the  trial,  because  the 

g  Slipper  V  SUdsione,  6.  T.  R.  493.         i   Sbipman  ▼.  Thompson,  Willet,  109. 
h  French  v.  Andrade,  6  T«  R.  5S2.  and  Bull.  N.  P.  180. 


(99)  If  the  debt  intended  to  be  set  off  accrued  before  action 
brought,  the  plea  of  set«off  should  state,  that  plaintiff  was  indebted 
to  the  defendant  at  the  commencement  of  the  action.  If  the  debt 
intended  to  be  set  off  accrued  after  action  brought,  and  before  plea 
pleaded,  then  the  plea  of  set-pff  should  be  "pleaded  in  the  form  in 
which  pleas  after  the  last  continuance  are  generally  pleaded,  viz, 
that  the  plaintiff  ought  not  further  to  hStve  or  maintain  nis  action* 
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iiwt  not  being  as  executor,  the  case  is  not  within  the  statute* 
The  court  of  C.  B.  on  a  case  made,  concurred  in  opinion  with 
the  judge  who  tried  the  cause. 

The  same  rule  holds  where  the  plaintiff  declares  as  execu- 
tor^ if  the  cause  of  action  arose  after  the  death  of  the  tes- 
tator: 

In  assumpsit  by  the  plaintiff  as  executor*^,  for  goods  sold 
and  delivered  to  the  defendant  by  the  plaintiff,  as  executor, 
the  defendant  pleaded  a  set-off  for  a  debt  due  from  the  testa- 
tor to  the  defendant.  On  demurrer,  the  court  held  the  plea 
bad :  for  to  allow  a  set-off  in  this  case,  would  be  altering  the 
course  of  distribution'  (100). 

%  A  debt  barred  by  the  statute  of  limitations  cannot  be 
set  off.  If  such  debt  be  pleaded  in  bar  to  the  action,,  the 
plaintiff  may  reply  the  statute  of  limitations"' (101  }• 

3.  Where. either  of  the  debts  accrues  by  reason  of  a  pe- 
nalty»  the  debt  intended  to.  be  set  off  must  be  pleaded  in  bar, 
and  the  defendant  in  his  plea  must  aver  what  is  really  due". 

In  all  other  cases  the  defendant  may  either  plead,  or  give  a 
notice  (102)  of  set  off,  at  his  election  (103). 

k  Kilvington,  executor,  v.  Steyenson,    1  Duroford*8  note,  Willes,  264. 
cited  by  Erekine  from  Yates*8  MSS.    m  Remington  v.  Stevens,  Str.  1271. 
in  Teggetmeyer  ▼.  Lumley.  n  Stat.  8  Geo.  2.  c.  24.  b.  5. 


(100)  So  if  the  cause  of  action  arises  partly  in  time  of  testator 
and  partly  ia  time  of  executor,  although  the  plaintiff  declares  as 
executor,  yet  defendant  cannot  set  off  a  debt  due  from  the  testator  to 
him: 

In  cpvenant  by  plaintiffs  as  executors*,  for  rent  arrear  in  the  life- 
time of  testator,  and  also  since  his  death,  the  defendant  at  the  trial 
before  Lord  Mansfield,  at  the  sittings  after  Easter  term,  25  Geo.  3. 
set  off  a  debt  due  from  the  testator  to  him;  and  the  plaintiffs 
were  nonsuited.  Erskine  moved  for  a  new  trial,  on  the  eround  that 
this  debt  could  not  be  set  off  in  this  case,  and  cited  Shipman  ¥• 
Thompson,  Bull.  N.  P.  180,  Kilvington,  executor,  v.  Stevenson, 
from  a  MS.  of  Yates^  J.,  and  Ridout  and  another,  assignees,  v. 
Brough,  Cowp.  133.  Lord  Mansfield,  C.  J.  said,  that  he  was 
satisfied  on  the  point  on  the  authority  of  Kilvington  v.  Stevenson, 
and  made  the  rule  absolute. 

(101)  If  such  debt  be  given  in  evidence  on  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.     Bull.  N.  P.  180. 

*  Teggetmcyer  axtd  another,  executon,  t.  Lumley,  B.  R.  T.  25  G.  3.  reported 
In  Duroford*i  note  to  Hutchinson  ▼.  Sturges,  WiUe»,  264. 
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An  insurance  broker  is  only  entitled  to  receive  for  the 
tured,  from  the  underwriter,  a  payment  in  'money:  hence  in 
the  settlement  of  a  particular  loss,  a  custom  to  set  off  the 
general  balance  due  from  the  broker  to  the  underwriter  can- 
not be  supported^. 

The  averment  of  what  is  really  due,  in  cases  where  the 
debt  accrues  by  reason  of  a  penaltv,  has  been  holden  to  be 
traversable^  though  laid  under  a  videlicet^. 

If  an  agreement  is  entered  into  for  the  performance  of  co- 
venants, with  a  penalty,  and  the  covenants  are  broken,  the 
penalty  cannot  be  set  off: 

To  assumpsit  for  money  lent',  the  defendant  pleaded  arti- 
cles of  agreement  with  mutual  covenants  in  a  penalty  for 
performance,  and  shewed  a  breach  whereby  the  penalty  be- 


o  Todd  V.  Reid,  4  B.  and  A.  210. 
P  SymmoDB  v.  Knox,  3  T.  R.  65. 


q  Greenwood  v.  Barrit,  6  T.  R.  460. 
r  Nedriff  t.  Hog^n,  2  Burr.  1024.  and 
Bull.  N.  P.  180. 


(102)  The  same  certainty  is  required  in  this  notice  as  in  a  decla- 
ration. 

Inddntaius  assumpsit  for  goods  sold*:  defendant  in  order  to  set 
off  a  debt  due  from  the  plaintiff  to  him,  gave  the  following  notice- 
Take  notice  that  you  are  indebted  to  me  for  the  use  and  occupa- 
tion of  a  house,  for  a  long  time  held  and  enjoyed,  and  now  lately 
elapsed : 

Lord  Hardwicke,  C.  J.  These  kind  of  notices  should  be  almost 
as  certain  as  declarations.  The  Jegislature  intended  them  to  be  in 
the  nature  of  cross  actions,  and  they  should  be  expressed  with  such 
certainty  as  to  enable  plaintiff  to  make  a  proper  defence  to  them. 
Had  this  been  a  declaration  for  the  use  and  occupation  of  a  house, 
it  would  certainly  have  been  ill ;  for  it  must  have  shewn  the  com- 
mencement and  determination  of  the  occupation. 

It  afterwards  appeared  that  the  debt  designed  to  be  set  off  was 
for  rent  reserved  on  lease  by  indenture,  which  not  being  mentioned 
in  the  notice,  the  chief  justice  said,  it  would  be  bad  on  that  account 
likewise,  for  had  this  been  mentioned,  the  plaintiff  might  possibly 
have  shewn  that  he  was  evicted,  or  some  otner  matter,  to  avoid  the 
demand.  Verdict  pro  querenie,  N.  The  preceding  case  was  de- 
cided before  thestat.  11  G.  2.  c.  19. 

(103)  In  country  causes  it  is  usual  to  plead  a  set-off,  in  order  to 
save  the  trouble  and  expense  of  proving  the  service  of  notice.  Tidd's 
Pract.584. 

*  Fowler  v.  Jonet,  Middlesex  Sitiingt  after  H.  T*  8  Geo.  2.  eoram  Hardwicke, 
C.  J.  MSS.  and  BuU.  N.  P.  179. 


ASSUMPSIT. 


15fe 


(atme  dtte»  and  offered  to  set  off  the  same;  on  demurrer,  tbe 
court  held  this  plea  not  within  tiie  ttatute;  Lord  Mansfietd, 
C,  J,  observing,  that  it  was  contrary  to  the  intention  of  the 
acts,  that  the  penalty  should  be  admitted  to  be  set  off,  wl^en 
perhaps  a  very  small  sum  was  due  for  such  damages  as  the 
defendant  had  actually  sustained. 

It  will  be  proper  to  remark  here,  that  a  set-off  reducing  the 
plaintiff's  demand  under  408.  will  not  affect  the  jurisdiction 
of  the  superior  court,  so  as  to  entitle  the  defendant  to  enter  a 
suggestion  on  the  roll,  in  order  to  obtain  costs,  either  under 
Stat.  S  Jac.  1.  c.  15.  8.  4*,  or  under  stat.  23  G.  8.  c.  33.  s<  19* 
if  it  ap]}ear  that  a  sum  exceeding  40s.  was  due  at  the  time  of 
action  brought  (104). 


7.   Tender. 

7-  Tender.'^To  an  action  of  assumpsit  the  defendant  may 
plead  non  assumpsit  as  to  part  of  the  plaintiff's  demand,  and 
a  tender  before  the  commencement  of  the  plaintiff^s  suit  as 
to  the  rest;  but  the  defendant  will  not  be  permitted  to  plead 
non  assumpsit  to  the  whole  declaration,  and  a  tender  as  to 
part",  because,  if  the  general  issue  should  be  found  for  the 
defendant,  it  would  then  appear  on  tbe  record,  that  nothing 

•  Pitti  T.  Carpentei^  8tt.  1181.  and  1  Geo.  3.    3  WiU.  145.  and  2  Bl.  Rep. 

Witts.  19.          "  72a    Anon.  C.  B.  NL  40  Geo.  3. 

t  Groea  t.  Fisher,  3  Wils.  48.  M^.    Madellan  r.  Howard,  4  T.  R. 

u  Dowgall  T.  Bovmao,  C.  B.  M.  11  194.  S.  P. 


(104)  The  language  of  the  two  statutes  is  different  By  the  sta- 
tute of  James,  if  it  appear  to  the  judge  that  the  debt  to  he-  recovered 
does  not  amount  to  408.  the  defendant  shall  have  costs.  By  the  sta- 
tute of  Geoi^e,  the  defendant  shall  recover  double  costs,  t|f  the  jurvp 
upon  the  trial  of  the  cause^  find  the  damaaes  for  the  plmnUff  wider 
40*.  unless  the  judge  certify  that,  1.  the  Ueenold,  or  2.  the  title  to 
•the  plaintiff *8  land,  or  3.  an  act  of  bankruptcy  principally  came  in 
question.  It  does  not  appear  that  the  court  in  Gross  v.  Fisher  ad- 
ytTied  to  this  difference.  N.  Under  the  Court  of  Request's  Act,  for 
Soothwark,  22  G.  2.  c.  47.  s.  6.  if  the  debt  which  was  originstlly 
above  40s.  be  leduced  below  40s.  by  part  payment  before  action 
brought,  the  defendant  will  be  permitted  to  enter  a  sugpestion.  Clark 
V.  Askew,  8  East,  28.  So  under  the  London  Court  ot  Requests*  Act, 
if  the  debt  be  reduced  by  part  payment  below  5U  before  action  broueht, 
tb*  defendant  will  be  permitted  to  enter  a  suggestion^  Horn  v.  Hughes, 
8  East,  347. 
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was  due,  although  the  defendant  by  his  plea  of  tender  had 
admitted  something  to  be  due. 

A  tender  may  be  pleaded  to  a  quantum  meruit^  although 
the  demand  is  uncertain.    Johnson  v.  Lancaster,  Str.  576. 

What  shall  be  a  good  Tender^ — ^In  order  to  sustain  a  plea 
of  tender,  it  is  not  necessary  in  all  cases  to  prove  the  actual 
production  of  money,  in  monies  numbered;  it  will  be  suffi- 
cient to  shew  that  the  defendant  was  in  a  present  condition 
to  substantiate  his  offer*,  and  that  the  plaintiff  dispensed 
with  the  production  of  the  money  (105);  but  there  must  be 
either  an  actual  offer  of  the  money  produced,  or  the  produc- 
tion of  it  must  be  dispensed  with  by  the  express  declaration 
or  equivalent  act  of  the  creditor.  To  an  action  of  assump- 
sit^, the  defendant  pleaded  a  tender  of  lOl.;  the  evidence 
was,  that  the  defendant  having  been  employed-  as  attorney 
for  the  plaintiff,  had  in  that  character  received  for  his  use 
101.  in  part  payment,  and  on  going  from  home  for  a  time, 
lefl  the  101.  with  his  clerk  there.  Some  time  after  the  plain- 
tiff called  and  demanded  161.  8s.  lid.  which  he  said  he  sup- 
posed Evans  had  received ;  when  the  clerk  told  him  that 
£vans  was  gone  from  home,  and  had  left  with  him  lOl.  to 
give  to  the  plaintiff  when  he  called.  The  plaintiff  said  he 
would  not  receive  the  lOl.  nor  any  thing  less  than  his  whole 
demand.  The  clerk  did  not  offer  the  101.  The  court  were 
of  opinion  the  evidence  was  insufficient;  Lord  Ellenborough, 
C.  X.  observing,  *^  It  is  expressly  stated,  that  the  clerk  did 
not  offer  the  101.  He  only  talked  about  having  had  lOl.  left 
with  him  to  give  to  the  plaintiff  when  he  called,  without 
making  any  offer  of  it;  which  is  not  a  tender  in  law." 

X  Thomas  v.  Evans,  10  East,  101.  y  Thomas  t.  Evans,  ante. 


(105)  Where  there  is  a  dispute  as  to  the  amount  of  the  demaod, 
the  plaintiff,  by  objecting  to  t!)e  quantum,  may  dispense  with  a  ten- 
der of  the  specific  sum ;  there  should,  however,  be  an  offer  to  pay 
by  producing  the  money,  unless  the  plaintiff  dispenses  with  the  ten- 
der, by  expressly  saying,  that  the  defendant  need  not  produce  the 
money,  for  he  would  not  accept  it ;  for,  as  though  the  plaintiff  might 
refuse  the  money  at  first,  yet  if  tie  saw  it  produced,  he  might  be  in- 
duced to  accept  it.  Per  Kenyon,  C.  J.  Middlesex  Sittings,  4  Esp. 
N.  P,  C,  68.  "  I  take  it  to  be  clear  beyond  a  'doubt,  that  if  the 
debtor  tenders  a  larger  sum  than  is  due,  and  asks  change,  this  will 
be  a  good  tender,  if  the  creditor  does  not  object  to  it  on  thai  occoutU, 
but  only  demands  a  larger  sum.  There  is  not  any  occasion  to  pro- 
duce the  money,  if  the  creditor  refuses  to  receive  it  on  account-of 
more  being  due."    Per  Kenyon,  C.  J.    Peake's  N.  P.  C.  88. 
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If  A.,  B.9  and  C,  have  a  joint  demand  on  D.,  and  C.  has 
a  separate  demand  on  D.*,  and  D.  offer  A.  to  pay  hini  both 
the  debtSy  which  A.  refuses,  without  objecting  to  the  form  of 
the  tender  on  account  of  his  being  entitled  only  to  the  joint 
demand;  D.  may  plead  this  tender  in  bar  of  an  action  on  the 
joint  demand;  but  it  ought  to  be  pleaded  as  a  tender  to  A.» 
B.»  and  C. 

A  tender  of  foreign  money,  made  current  by  royal  proclt^ 
mation«  is  equivalent  to  a  tender  of  lawful  money  ot  Eng:: 
land*;  but  a  tender  of  bank-notes,  if  objected  to  at  the  time 
(106),  is  not  a  good  legal. tender^,  nor  has  stat  37  Geo.  3.  c. 
45.  (commonly  called  the  Bank  Act)  made  any  alteration  in 
the  law  in  this  respect  (107). 

Defendant,  being  indebted  to  the  plaintiff  in  31.  lOs.  pro* 
duced  to  him  a  51.  bank-note,  and  desired  him  to  take  31.  iOs. 
out  of  that.    It  was  holden,  that  it  was*  not  a  good  tender^. 

An  offer  to  pay  a  sum  of  money  with  a  condition  that  it 
shall  be  accepted  as  the  whole  balance  due,  when  a  largefr 
sum  is  claimed,  does  not  amount  to  a  legal  tender  of  the  sum 
offered  to  be  paid'. 

z  Douglas  v.  Patrick,  3  T.  R.  683.  70.  per  Le  Blanc,  J.   See  also  Robin- 

a  5  Rep.  1 14.  b.  sou  v.  Cook,  6  Taunt.  336. 

b  Grigby  v.  Oakes,  2  Bos.  &  Pol.  526.  '  d  Evans  t.  Judkins,  4  Campb.*156. 
c  Betterbee  t.  Davis,  3  Camp.  N.  P.  C.  ' 


(106)  'VThis  court  has  never  yet  determined  that  a  tender  in 
bauk-notes  is  at  all  events  a  good  tender ;  but  if  they  have  been 
offered,  and  no  objection  has  been  made  on  that  cuxount^  this  court 
has  considered  it  to  be  a  good  tender."  Per  Buller,  J.  in  Wright  v. 
Reed,  3  T.  R.  554.  **  It  has  been  thought  that  the  courts  went  a 
great  way  in  holding  a  tender  in  bank-notes  to  be  a  good  tender,  if 
not  objected  to  at  the  time/'  Per  Chambre,  J.  in  Grigby  v.  Oakes, 
2  Bos.  and  Pul.  526. 

(107)  By  Stat.  37  Geo.  3.  c.  45.  §  9.  affidavits  to  hold  to  bail, 
must  allege  that  no  offer  has  been  made  to  pay  the  sum  sworn  to  in 
notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  he  payable  on  demand,  (fractional  parts  of  uie  sum  of 
twenty  shillings  only  excepted.)  But  by  stat.  43  G.  3.  c.  18.  per- 
sons applying  to  be  discharged  upon  common  bail,  by  reason  of  any 
defect  in  the  allegation  required  by  the  preCedinz  statute,  must 
make  proof  by  affidavit,  that  the  whole  sum  for  which  they  have 
been  holdeo  to  bail,  was  offered  to  be  paid  either  wholly  in  notes  of 
the  governor  and  company  of  the  Bank  of  England,  or  partly  in 
such  notes,  and  partly  m  lawful  money  of  this  kingdom,  oee  stat* 
52  Geo.  3.  c.  50. 
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A  tender  of  money  to  an  agent  authorized  to  receire  pay- 
ments, 18  a  good  tender  to  the  creditor  bimaelf. 

At  what  lime  the  Tender  may  be  made.'^The  tender  must 
be  made  before  the  commencement  of  the  suit  I'he  line 
being  drawn  at  the  commencement  of  the  suit,  steps  taken 
by  the  plaintiff,  in  contemplation  only  of  an  action,  before 
tender  made,  will  not  deprive  the  defendant  of  the  benefit  of 
his  tender,  if  such  tender  was  made  before  the  actual  com- 
mencement of  plaintiff's  sutt.  Hence  it  is  not  any  answer 
to  a  plea  of  tender  before  the  exhibition  of  the  plaintiff's 
bill^  that  the  plaintiff  had  before  such  tender  retained  an  at- 
torney, and-  instructed  him  to  sue  out  a  latitat  against  the  de- 
fendant, and  that  the  attorney  had  accordingly  applied  for 
sucb  writ,  before  the  tender,  which  writ  was  afterwards  sued 
out. 

Of  the  Farm  in  which  a  Tender  muet  be  pleaded^^^Where 
the  money  is  due  and  payable  immediately  by  the  agreement*, 
the  party  pleading  a  tender  must  shew  that  he  was  **  always 
ready,"  from  the  time  when  the  cause  of  action  accrued  (108). 
Hence  to  an  action  of  indebitatus  assumpsit^  where  defend- 
ant pleaded  that  before  the  action,  viz.  on  such  a  day,  be 
tendfered  a  certain  sum  of  money^  and  that  he  was  always 
qftertcards  ready,  and  then  was  ready:  on  demurrer,  the  plea 
WZB  holden  bad  ;  for  per  cur.  it  is  not  enough  that  he  was 
always  readv  since  the  tender ;  the  money  was  due  before, 
and  the  neglect  of  payment  was  a  delay,  a  breach  of  contract, 
and  a  cause  of  action. 

So  where  to  an  action  by  the  indorsee  of  a  bill  of  ex- 
change^  the  defendant  pleaded,  that  after  the  expiration  of 
the  time  appointed  for  the  payment  of  the  bill  and  before 
action  brought,  he,  the  defendant,  tendered  the  whole  money 
then  due  upon  the  bill  with  interest,  in  respect  of  the  da- 
mages sustained  by, the  non-performance  of  the  promise: 
and  that  he  always,  from  the  time  qf  making  the  tender,  had 
been,  and  still  was,  ready  to  pay,  &c.  On  demurrer,  the 
plea  was  holden  bad ;  Lord  Ellenborough,  C.  J.  observing^ 

e  Qoodland  ▼.  Blewitt,  1  Camp.  N.  P.  g  Giles  ▼.  Hartit,  Ld.  Raym.  254. 

C.  477.    See  alto  Bioffat  ▼.  Panona,  h  SwaaUand  v.  Squire,  Salk.  623. 

5Tkunt307.  i   Home  t.  Peploe,  8  Eaat,  168. 
f  Brigga  v.  Calverly,  8  T.  R.  629. 


(106)  But  where  the  agreement  is  to  pay  at  a  certain  time,  tender 
at  that  time,  and  •*  always  r^dy,"  is  a  good  plea.  Per  Holt,  C.  J. 
in  Giles  y.  Hart,  Salk.  622. 


/ 
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that  in  Giles  ▼•  Hartis^  it  waa  expressly  decided,  that  an 
avennent  of  taut  temps  prist  was  necessary  in  a  plea  of  ten- 
der,  and  that  it  was  one  of  those  land  marks  in  pleading, 
which  ought  not  to  be  departed  from. 

A  plea  that  the  defendant  is  ready,  and  has  always  been, 
ready,  with  z,profertin  Quridf,  but  not  averring  a  tender,  will 
be  bad  on  general  demurrer. 

It  is  not  necessary  that  a  plea  of  tender  to  an  action  of 
indeUtistus  assunymt  should  answer  a  special  request  laid  in 
the  declaration"*  on  a  day  subsequent  to  the  day  on  which 
the  promise  is  laid ;  because  such  request  is  surplusage,  and 
therefore  the  day,  on  which  it  is  made,  is  wholly  immaterial. 

At  what  Time  a  Tender  must  be  pleaded.'^t  is  a  general 
rule,  that  a  tender  cannot  be  pleaded  after  any  kind  of 
imparlance^  because  the  imparlance  is  contradictory  to  that 
part  of  the  defendant's  plea,  in  which  he  alleges,  that  he  was 
always  ready.  A  -tender  must  therefore  be  pleaded  before 
the  imparlance  of  the  same  term  with  the  declaration^  unless 
the  declaration  be  delivered  or  filed  so  late  that  the  defend- 
ant is  not  obliged  to  plead  to  it  that  term ;  and  then  it  may 
be  pleaded  of  course  within  the  first  four  days  inclusive  of 
the  next  term,  as  of  the  preceding  term* 

Under  particular  circumstances  the  court  will  give  the 
parties,  on  an  early  application^  leave  to  plead  a  tender  after 
an  imparlance,  as  wnere^  the  writ  was  returnable  in  Easter 
term,  and  the  declaration  not  delivered  until  the  day  before 
the  essoign  day  of  Trinity  term,  on  which  day  it  was  sent  by 
the  post  to  Shrewsbury,  where  the  defendant  lived,  so  that 
the  agent  could  not  procure  instructions  to  plead  a  tender 
within  the  first  four  days  of  Trinity  term. 

Where  the  declaration  is  entitled  of  the  term  generally', 
and  the  defendant  pleads  a  tender,  upon  which  he  would  give 
in  evidence  a  tender  made  between  the  first  day  of  the  term 
to  which  the  bilk  relates,  and  the  day  of  suing  out  of  the  writ, 
he  may  apply  to  the  court  to  oblige  the  plaintiff  to  entitle 
bis  declaration  properly  (109);  but  this  application  must  be 
supported  by  an  affidavit  of  a  tender  made  on  such  a  day*. 

k  Ld.  Raym.  254.  and  Tid.  Wood  t.  p  Browa  y.  Hagan,  Barnes,  357.  Fit- 
Ridge,  Fort.  376.  field  t.  Mor^,  Barnes,  363.  ^ 

1  Frencb  r.  Watson,  C.  B.  2  Will.  74.  q  Baylcy  ▼.  Hooldston,  Barnes,  351. 

m  Giles  v.  Hart,  Salk.  622.  a^d  Garth,  r  Smith  y.  Kqr>  Str.  638.  Winter  y, 
413.  Moi«n,  £.  5  0. 2.  B.  R.  MSS.  S.  P. 

n  Giles  y.  Hart,  Salk.  622.  and  Garth,  s  Southouse  y.  AUen,  T.  8.  and  9  G.  2. 
413.  B.  R.  less. 

o  Tldd*s  Fiac.  384. 

■  ■     ■■  ■  ■     .' 

(109)  And  it  seems,  that  if  the  defendant  omits  to  do  this,  he  will 
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After  a  plea  of  tender  there  cannot  be  a  noD8uit^ 

Q/*  the  RepUeaHon. — ^To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that,  **  after  the 
making  of  the  tender  mentioned  in  the  plea,  and  before  the 
commencement  of  the  action,  the  plaintiff  demanded  the 
said  sum,  (the  sum  tendered,)  but  that  the  defendant  refused 
to  pay  the  same/'  &c. 

Issue  being  joined  on  the  fact  of  this  demand,  it  will  be 
incumbent  on  the  plaintiff  to  prove  that  he  demanded  the 
precise  sum  before  tendered.  Proof  of  a  demand  of  a  larger* 
sum  than  that  which  was  originally  tendered  will  not  support 
the  issue. 

The  demand  ought  to  be  made  by  some  person  authorised 
to  give  the  debtor  a  discharge.  Hence  in  a  case  where  the 
demand  had  been  made  by  the  clerk  to  the  plaintiff's  attor- 
ney*9  who  had  never  seen  the  defendant  before  going  upon 
this  errand.  Lord  Ellenborough  held  the  demand  insuffici* 
ent;  admitting,  however,  that  a  demand  by  the  attorney  him- 
self might  have  done. 

If  to  a  plea  of  tender  the  plaintiff  reply  a  latitat^  (HO),  and 
that  the  tender  was  not  made  before  the  suing  out  the  latitat, 
the  defendant  may  rejoin,  that  plaintiff  had^not  any  caiise  of 
action  at  the  time  of  suing  it  out ;  because  the  plaintiff  by 
the  replication  makes  the  latitat  the  commencement  of  the 
suit :  therefore  it  may  be  considered  in  the  nature  of  an  ori* 
ginal  writ,  and  defendant  ought  to  have  the  same  advantage 
of  it  as  the  plaintiff. 

t  Per  HeaUi,  J.  in  GuUeridge  ▼.  Smith,  181.  Ld.  EUenboroag^h,  C.  J.  Riven 

'  2  Bl.  377.  and  lo  ruled  by  the  same  y.  Griffiths,  5  B.  1^  A.  630.  S.  P. 

judge  in  Harding  ▼.  Spicer,  Surrey  x  Coles  v.  Bell,  Sittings  after  M.T.  49 

Lent.  Ass.  1808.  1  Camp.  N.  P.  C.  Geo.  3     1  Camp.N.P.  C.  478.  n. 

327.    Bed  que.  y  Wood  t.  Newton,  B.  R.  I  Wils.  141. 

u  Spybey  v.  Hide,  1  Camp.  N.  P.  C. 


not  be  permitted  to  give  the  tender  in  evidence,  although  he  can 
prove  the  writ  sued  out  on  a  day  subsequent  to  the  tender.  Rolfe  ¥• 
Nordio,  B.  R.  Middlesex  Sittings  after  M.  T.  42  G.  3.-*Corain  Le 
Blanc,  J.  4  Esp.  N.  P.  C.  72. 

(1 10)  Denison,  J.  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  when  the  process  issued.  This 
was  upon  a  supposition  that  the  latitat  was  only  process.  1  Wils. 
148.  Indeed  when  the  issuing  out  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  avoid  a  tender,  or  given  in  evidence  to 
support  a  penal  action,  it  is  considered  but  as  process,  and  not  as 
)tbe  commencement  of  the  suit*    Foster  v.  Bonner,  Cowp.  454« 
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The  same  observation  which  was  made  at  the  conclusion 
of  the  cases  relating  to  the  plea  of  set-off  applies  here,  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant, 
the  balance  proved  on  the  nou  assumpsit  is  under  408,;  yet, 
if  that,  added  to  the  sum  tendered,  exceed  40s.  the  jurisdic- 
tion of  the  superior  court  will  not  be  affected*,  and  the  de- 
fendant will  not  be  permitted  to  enter  a  suggestion  or  the 
roll  in  order  to  obtain  his  costs*. 


V.  Damages. 

Where  an  action  is  brought  for  not  delivering  ^oocb  upon 
a  given  day,  the  true  measure  of  damages  is  the  difference 
between  the  contract  price\  and  that  which  goods  of  a  simi- 
lar quality  and  description  bore  on  or  about  the  day,  when 
the  goodtf  ought  to  have  been  delivered.  But  in  an  action 
for  not  replacing  stoet^^  the  highest  value  as  it  stood,  either 
when  it  ought  to  have  been  replaced,  or  at  the  time  of  trial, 
is  to  be  taken,  but  not  any  higher  priced  to  which  the  stock 
may  have  arisen  at  any  intermediate  time. 

t  Heawaid  r.  Hopkins,  Dou|^.  44.  c  Shepherd  t.  Johmon,  2  East.  211. 

a  Middz.  Coart  of  Comcience,   stat  d  M'Arthur  r.  Ld.  Seaforth,  2  Taunt. 

23  0. 2.  c  33.  a.  19.  (111.)*  257. 

b  Gainafbrd  ▼.  CanoU,  2  B.  It  C.  624. 


(Ill)  But  see  the  words  bf  the  statute,  bv  which  it  is  enacted, 
**  that  if  any  action  of  debt  or  assumpsit  shall  be  commenced  in 
any  of  the  king's  courts  at  Westminster,  and  the  defendant  shall, 
live  or  reside  in  Middlesex,  and  the  jury  upon  the  trial  of  tuck  cause 
shaUfind  the  damages  for  the  plaintiff  under  40s.  unless  the  judge 
shall  in  open  court  certify  on  the  baek  of  the  record,  that,  I.  the 
freehold  or  title  to  the  plaintiff's  land,  or,  2.  an  act  of  bankruptcy 
principally  came  in  question,  &c.  the  defendant  shall  recover  double 
costs.'*    htt  also  Clark  v.  Askew,  8  East,  28. 
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ATTORNEY. 

Of  Actions  brought  by  Attomies  and  Solicitors  for  the  Re- 
covery of  their  Fees.  Of  the  Statutes  3  Jac.  1.  c.  7*  §  I* 
2  G.  2.  c.  23.  §  ^.  relating  to  the  Delivery  of  Bills  by 
Attomies,  and  12  6.  2.  c.  13.  §  6.  Liability  of  Atlomies 
for  Negligence  and  Unskiffubiess. 

AtTORNIES  and  solicitors  may  maintain  an  action  of 
debts  or  of  indebitatus  assumpsit  for  the  recovery  of  their 
fees.  The  latter  form  of  action  is  that  which  is  most  usually 
adopted. 

If  a  solicitor  or  agent  for  a  third  person,  retain  an  attorney, 
and  promise  him  his  fees,  indebitatus  assumpsit  will  lie  against 
such  solicitor  or  agents  But  it  seems  doubtful,  whether,  in 
this  case,  an  action  of  debt  would  lie*. 

An  attorney  may  maintain  an  assumpsit  for  soliciting  a 
cause  in  other  courts,  as  well  as  in  the  court  where  he  is  at- 
tomey^ 

An  attorney  may  sue  by  attachment  of  privilege,  though 
his  certificate  has  expired,  and  not  been  renew^,  if  it  be 
within  a  year  from  the  expiration  of  his  certificate,  and 
though  he  has  been  in  prison  for  above  a  year  before  the  su- 
ing out  of  the  writ.* 

A  solicitor  of  the  equity  side  of  the  Court  of  Exchequer  ijs 
not  entitled  to  practise  in  the  Court  of  Chancery  ;  nor,  if  he 
does,  can  he  maintain  .an  action  for  the  amount  of  his  bill. 
And  semble,  that  a  solicitor  of  the  Court  of  Chancery  cannot, 

a  Adm.  in   Bradfoxd  ▼.  Woodhoase,  c  Aff.  Bradford  v.    Woodhouie,  Cio. 

Cro.  Jac.  520.  Jac.  520.    Neg:.  Sands  ▼.  Trevilian, 

b  Ambrose  and  Roe,  Skin.  217,  218.  Cro.  Car.  104. 

Adm.  in   Sands  v.  Trevilian,   Cro.  d  Tbursby  t.  Warren,  Cro.  Car.  150. 

Car.  104.  e  Prior  v.  Moore,  2  M.  ft  S.  605. 
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by  consent  in  writing,  authorise  a  solicitor  of  the  Court  of 
Exchequer  to  practise  there  in  his  name^ 

To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as  an 
attorney',  the  defendant  may  plead  the  statute  of  limitations, 
viz.  that  be  did  not  promise  or  undertake  within  six  years 
next  before  action  brought 

By  Stat  3  Jac.  I.e.  7-  s.  1.  "  No  attorney,  solicitor,  or 
servant  to  any,  shall  be  allowed  from  bis  client  or  master, 
for  any  fee  given  to  anv  Serjeant  or  counsellor,  or  for  any 
sums  of  money  given  for  copies  to  any  officers  in  any  court 
of  record  at  Westminster,  unless  he  have  a  ticket  subscribed 
with  their  hands  and  names,  testifying  how* much  hath  been 
received  or  paid,  and  at  what  time ;  and  all  attornies  and 
solicitors  shall  give  a  true  bill  to  their  masters  (l), 
clients,  or  their  assigns,  of  all  other  charges  concerning  the 
suits  which  they  have  for  them,  subscribed  with  their  hands 
and  names,  before  they  shall  charge  their  clients  with  such 
f^es  or  charges.*' 

To  an  action  brought  by  an  attorney  to  recover  fees  for  the 
prosecution  of  an  habeas  corpu^^  to  remove  a  plaint  levied 
against  defendant  in  an  inferior  court,  and  for  defending  him 
in  that  suit  after  it  was  removed  into  the  King's  Bench,  the 
defendant  pleaded  this  statute :  on  demurrer,  judgment  was 
given  for  the  plaintiff;  because  this  statute  does  not  extend 
to  matters  transacted  in  inferior  courts,  but  to  suits  in  the 
courts  of  Westminster  Hall  only. 

In  an  action  brought  by  an  attorney  against  an  executor 
for  fees',  and  sums  of  money  expended  by  the  plaintiff  in 
several  suits  for  the  testator  of  the  defendant,  the  defendant 
pleaded  this  statute,  and  that  the  plaintiff  had  not  given  to 
the  testator,  nor  to  the  defendant,  before  the  writ  brought  (9), 

f  Vincent  r.  Holt,  4  Tannt.  453.  h  Brickwood  v.  Fanshaw,  Garth.  147. 

g  OliTer  ▼.  Thomas,  Ld.  Rtym.  2.  i  Brooks  ▼.  Ha^ue,  T.  Rajrm.  245. 

(1)  Indehitabu  assumpsit  for  agent's  fees.  It  was  objected  on  the 
part  of  the  defendant,  tW  plaintiff  ought  to  prove  a  bill  delivered. 
For  the  plaintiff  it  was  insisted,  that  agents  were  not  within  this  sta- 
tute; that,  at  the  time  when  it  was  made,  agents' were  unknown; 
that  the  attornies  then  came  to  London  to  solicit  their  causes  in  per- 
son. Lee,  C.  J.  was  of  opinion,  that  the  case  was  hot  withia  the 
statute,  hot  offered  to  save  the  point.  Verdict  for  plaintiff,  Jones 
one.  See.  V.  Price,  B.  R.  May  19»  1748.  See  also  Bridges  one.  &:c. 
V,  Francis,  Peake*s  N.  P.  C.  1,  ?.  where  Kenyon,  C.  J.  expressed 
the  same  opioion. 

(2)  This  allegation  seems  essential,  for  in  Clark  v.  Godfrey, 
Strange,  633.  it  was  settled,  by  the  Court  of  Common  Pleas,  on 
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any  bill  of  charges  according  to  the  statute:  on  demurrer,  it 
was  adjudged  a  good  plea. 

In  Milner  v.  Crowdall,  1  Show.  338.  where  the  same  plea 
was  pleaded,  on  demurrer,  because' defendant  had  not  averred 
his  plea,  the  objection  was  overruled,  the  plea  being  in  the 
negative  (3). 

By  Stat.  $6eo.  9.  c.  23.  s.  23.  (made  perpetual  by  stat.  30 
Geo.  3.  c.  19.  s.  75.)  for  the  better  regulation  of  attornies  and 
solicitors,  it  is  enacted,  that  **  no  attorney  of  the  Courts  of 
King's  Bench,  Common  Pleas,  or  Exchequer,  &c.  nor  any 
solicitor  in  Chancery,  &c.  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees,  cfiarges,  or  dis- 
bursements  (4),  at  law  or  in  equity^  until  the  expiration  of 
one  month  (5)  or  more,  after  such  attorney  or  solicitor  re- 
spectively shall  have  delivered  unto  the  party  to  be  charged 
therewith,  or  left  for  him,  at  his  dwelling-house  (6),  or  last 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments, written  in  a  common  legible  hand,  and  in  the  Eng- 
lish tongue,  except  law  terms  and  names  of  writs,  and  in 
words  at  length  (7)9   except  times  and   sums,   which   bill 

great  consultation,  that  the  bill  must  be  delivered  before  action 
brought,  in  order  that  the  client  may  have  an  opportunity  of  looking 
it  over,  before  he  incurs  further  expense. 

(3)  In  this  case  it  was  said  by  the  court,  that  this  statute  might 
be  given  in  evidence  under  the  general  issue. 

(4)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post,  Hill  V.  Humphreys,  p.  166.  and  2  Bos.  and  Pul.  345.  See 
also  Bu1ler*s  N.  P.  145.  Money  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  a  disbursement  within  this  statute. 
Crowder,  La  vie,  and  Co.  v.  Shee,  1  Camp.  N.  P.  C.  437.  But  a 
plaintiff's  attorney,  who,  at  the  defendant's  request,  puts  in  bail  for 
nim,  and  afterwards  pays  the  debt  and  costs,  without  having  them 
first  taxed,  and  without  making  any  charge  for  his  own  labour 
therein,  need  not  deliver  a  bill  a  month  before  he  sends  for  the  mo- 
ney so  advanced ;  for  the  statute  applies  to  cases  where  a  person 
employed  as  an  attorney  sues  to  recover  a  compensation  for  nis  la- 
bour and  skill.     Prothero  v.  Thomas,  6  Taunt.  196. 

(5)  The  term  "month"  here  means  a  lunar  month.  Hurd  v, 
I^ach,  5  Esp.  N.  P.  C.  163.  Ellenborough,  C.  J. 

(6)  Leaying  at  the  counting-house  is  not  sufficient.  2  Bos.  and 
Pul.  343. 

(7)  By  statutp  12  G.  2.  c.  13.  §  5.  every  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements, 
with  such  abbreviations  as  are  now  commonly  used  in  the  English 
language. 


ATTORNEY.  165 

shall  be  subscribed  with  the  proper  hand  of  such  attorney 
or  solicitor;  and  upon  application  of  the  party  chargeable 
by  such  bill,  or  of  any  other  person  in  that  behalf  authorised, 
unto  the  Lord  Chancellor^  or  the  Master  of  the  Rolls,  or 
unto  any  of  the  courts  aforesaid,  or  unto  a  judge  or  barou 
of  any  of  the  said  courts,  respectively,  in  which  the  busi- 
ness contained  in  such  bill,  or  the  greatest  part  thereof  in 
amount  or  value  shall  have  been  transacted,  they  may  refer 
the  billy  &c.  t9  be  taxed  (although  no  action  be  depending  in 
such  court  touching  th^  same)." 

The  foregoing  provisions,  being  beneficial  to  the  subject, 
have  received  a  liberal  construction"^;  hence,  where  part  of 
the  charges^of  an  attorney's  bill  was  for  drawing  an  affidavit, 
and  for  attendance  on  the  party  at  the  swearing,  it  was  holden, 
that  they  were  charges  for  proceedings  in  court,  because  the 
oath  must  either  be  administered  by  the  court,  or  by  some 
authority  delegated  by  the  court;  and  that  an  action  could 
not  be  maintained  for  the  recovery  of  such  charges,  because 
a  bill  had  not  been  delivered  a  month  before  the  action  was 
brought.  So  where  an  action  was  brought  for  the  amount  of 
a  bill  for  business  done  at  the  quarter  sessions',  upon  a  pro- 
secution for  an^ass^ault,  it  was  holden,  that  the  action  could 
not  be  maintained,  because  there  Was  not  any  signature  to 
the  bill  which  had  been  delivered  (8). 

The  bill  must  be  left  with  the  party  charged",  for  in  a 
case  where  the  plaintitf  had  delivered  his  bill  to  the  defendant 
in  due  time,  who  acknowledged  the  debt,  and  said  that  he 

k  Winter  one,  &c.  ▼.  PajDe,  6  T.  R.    1  Clarke  ▼.  Donovan,  5  T.  R.  694. 
645.  m  Brooks  v.  Mason,  1  H.  Bl.  290. 

(8)  Duller,  J.  had  ruled  otherwise  in  Stephenson  y.  Taylor  and 
another,  York  Summer  Assizes,  1 786,  on  the  ground  that  the  statute 
was  ccnfined  to  business  doue  in  a  court  of  record,  wherein  attor- 
nies  are  admissible  and  sworn.  See  the  first  section  of  the  statute 
2  G.  2.  c.  23.  and  queere  to  what  dourts  does  'the  word  aforesaid  in 
§23  refer? 

An  attorney's  bill  may  be  referred  to  be  taxed,  though  all  the  bu- 
siness charged  was  done  at  the  quarter  sessions.  Ex  parte  Williams» 
4  T.  R.  496.  So  a  dedimiis  potestaUm  charged  in  an  attorney*s  bill, 
is  a  sufficient  item  to  enable  the  court  to  refer  the  bill  for  taxation, 
though  with  this  exception  it  be  entirely  for  conveyancing.  Ex 
parte  Prickett,  1  Bos.  and  Pul.  N.  R.  266.  So  a  charge  for  prepar- 
ing a  warrant  of  attorney  renders  the  bill  liable  to  be  taxed.  San- 
doB  V.  Bourn,  4  Campb.  68.  So  bill  for  business  done*  in  the  in&oU 
vent  court  in  procuring  the  discharge  of  an  insolvent. 

•  :i»mith  V.  Wattlewortb,  4  B.  &  C.  364. 
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would  pay  it,  but  that  be  did  not  know  wbat  to  do  with  the 
billi  upon  which  the  plaintiff  took  it  back  again,  it  was  holden, 
that  the  bill  ought  to  have  been  left  with  the  defendant ;  for 
the  intention  of  the  statute  was,  that  the  client  should  have 
due  tinie  to  examine  the  charges  made  by  the  attorney,  and 
take  advice  upon  them,  if  necessary. 

In  like  manner  it  has  been  hoiden*,  that  although  an  attor- 
ney shews  his  client  a  copy  of  his  bill,  explaining  the  diffei^ 
ent  charges  to  bim,  in  the  reasonableness  of  which  the  client 
acquiesces,  the  attorney  is  notwithstandiug  bound  to  leave  a 
copy  of  the  bill  with  him. 

But  the  legislature,  by  requiring  a  delivery  of  the  bill  to  the 
party  to  be  charged,  meant  no  more  than  that  he  should  have 
reasonable  notice  of  its  contents ;  leaving  it  to  the  construc- 
tion of  the  law,  as  in  other  cases,  what  should  be  deemed  a 
delivery  to  him  for  the  purpose  of  notice. 

Hence,  where  a  party  in  a  cause  having  changed  his  attorney 
in  the  progress  of  it,  a  judge's  order  was  afterwards  obtained 
by  the  second  attorney  for  the  delivery  to  him  of  a  bill  signed 
by  the  first  attorney,  which  delivery  was  accordingly  made; 
this  was  holden®  to  be  a  sufficient  delivery  to  the  party  to  be 
charged  within  the  words  and  meaning  of  the  statute. 

Where  several  are  jointly  liable  to  an  attorney  for  busi- 
ness done',  the  delivery  of  a  copy  of  a  bill  to  one  of  them 
from  whom  the  attorney  has  received  his  instructions^  is 
sufficient. 

The  bill  having  been  delivered  a  month,  before  the  com- 
mencement of  the  actidn',  and  the  party  charged  not  having 
made  any  application  to  have  the  bill  taxed  during  that  inter- 
val, he  will  not  be  permitted  to  question  the  reasonableness 
of  the  items  before  a  jury  (9). 

In  an  action  to  recover  the  amount  of  a  bill  for  business 
done  by  plaintiff  as  attorney  to  defendant*,  it  appeared,  that 

n  Crowder  v,  Sbee,  1  Camp.  N.  P.  C.  q  Fincbett  v.  How,  2  Camp.  N.  P.  C. 

437.  277. 

o  Vincent  v.  Slaymaker,  12  East,  372.  r  WilUams  ▼.  Frith,  Doug.  197.  Hoo- 

Per  Gioae,  J.,  Le  Blanc,  J  ,  and  Bi^-  per  v.  Till,  Doug.  198.  S.  P. 

ley,J.;di8sentienteLd.£llenborougb,  s  Hill  y.  Humpbreyg,  2  Boa.  and  PuU 

C.  J.  343. 
p  Per  JBllenborough,  C.  J.  1  Camp.  N. 

P.  C.  438. 


(3)  But  the  bill  may  be  taxed  after  action  brought,  and  at  any 
time  before  the  verdict  or  judgment,  unless  the  money  has  been  paid. 
Shaw  v.  Pickering,  B.  R.  M.  30  G.  3.  Doug.  198.  in  n. 
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tbe  bill*  among  other  taxable  items,  contained  two  items* 
which  could  not  be  considered  as  **  fees,  charges*  or  disburse* 
ments*  at  law  or  in  equity/*  viz.  one  item  for  costs  paid  upon 
a  discontinuance,  and  another  for  preparing  a  case  and  laying 
it  before  a  special  pleader.  It  was  admitted,  that  a  bill  had 
been  delivered,  but  insisted  that  it  had  not  been  delivered 
according  to  the  directions  of  the  actS  and  it  was  contended, 
that  the  two  items  not  being  taxable,  plaintiff  was  entitled 
to  recover  upon  them  without  the  previous  delivery  of  a  bill, 
for  the  imperfect  delivery  was  tantamount  to  no  delivery. 
Eldon,  C.  J.  said,  '*  That  the  rule  which  had  been  adopted 
concerning  charges  for  conveyancing,  either  did  not  stand  on 
any  principle,  or  it  decided  this  case;  that  the  expenses  of 
conveyancmg,  as  such,  were  not  taxable;  they  were  not  to 
be  considered  as  '*  fees,  charges,  or  disbursements,  at  law  or 
in  equity;*'  but  if  one  single  item,  which  might  be  so  consi- 
dered, though  to  the  amount  of  38.  4d.  only,  was  to  be  found 
in  the  bill,  the  plaintiff  could  not  recover  for  the  conveyanc- 
ing without  the  c|elivery  of  such  bill;  for  in  such  case  the 
charges  for  conveyancing  fell  within  the  rule  of  the  statute^ 
and  on  these  principles,  namely,  that  what  was  paid  for  con* 
veyancing  was  paid  in  the  character  and  in  the  exercise  of 
the  duties  of  an  attorney,  and  that  the  statute  attached  upon 
the  whole  demand,  which  he  had  in  that  character.  If  that 
.were  so,  he  did  not  see  how  the  charges  for  conveyancing 
were  to  be  distinguished  from  the  two  items  in  this  case. 
The  other  judges  concurred  with  the  C.  Justice,  and  it  was 
holden,  that  the  plaintiff  could  not  recover  for  any  part  (lO). 

t  It  had  been  deUrered  at  tbe  defendant's  couDting-hoase  instead  of  his  dwelling- 
bouse,  as  tbe  act  directs. 


(10)  It  may  be  observed,  that  in  this  case  a  bill  had  been  deli- 
vered, but  not  at  the  place  where  the  statute  directed;  but  in  a  case 
where  a  bill  had  not  been  delivered,  Kenyon,  C.  J.  allowed  the  plain- 
tiff to  give  evidence  of  conveyancing  business,  although  he  was  pre- 
cluded from  recovering  upon  the  rest  of  the  demand,  on  account  of 
having  omitted  to  deliver  a  bilL  Miller  v.  Towers,  Peake,  N.  P.  C. 
102.  ''As  no  bill  had  been  delivered^  Lord  Kenyon  felt  himself  at 
liberty  to  consider  the  demand  for  conveyancinc;  in  the  nature  of  a 
demand  made  in  an  action  for  conveyancing  onTy.*'>  Per  Lord  El- 
don,  C.  J.  in  2  Bos.  and  Pul.  345.  The  same  doctrine  was  laid 
down  in  Mowbray,  Gent,  one,  kc.  v.  Fleming,  11  East,  285.  where 
no  bill  having  been  delivered,  the  plaintiff  was  permitted  to  recover 
for  such  items  as  were  not  taxable;  although  a  bill  of  particulars 
bad  been  delivered  under  a  judge's  order,  and  such  bill  contained 
other  taxable  items. 
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Tbe  statute  2  Geo.  2.  c.  23.  ^23,  only  requires  the  deiw 
very  of  a  biil»  for  tbe  purpose  of  bringing  an  action;  and 
therefore,  though  an  attorney  cannot  bring  an  action  on  bis 
bill",  till  it  has  been  delivered  a  month,  that  step  is  not  ne- 
cessary to  be  taken  in  order  to  enable  him  to  set  it  off.  But 
in  this  case  he  must  not  produce  it  at  the  trial  by  surprise ; 
he  ought  to  deliver  it  time  enough  to  have  it  taxed  before 
trial. . 

Delivery  of  the  bill  is  conclusive  evidence"  against  an«  in- 
crease of  charge  in  a.  subsequent  bill  on  any  of  the  items  con- 
tained in  it;  and  strong  presumptive  evidence  against  any 
additional  items. 

A  copy  of  an  attorney's  bill^  (the  original  having  been  de- 
livered to  tbe  defendant)  will  be  receiv^  in  evidence,  with- 
out proof  of  notice  to  produce  the  original. 

By  Stat.  12  G.  2.  c.  13.  §  6.  **  the  provisions  contained  in 
Stat.  2  G.  2.  c.  23.  §  23.  shall  not  extend  to  any  bill  of  fees» 
charges,  and  disbursements,  due  from  any  attorney  or  soli- 
citor, to  any  other  attorney  or  solicitor,  or  clerk  in  court,  but 
every  such  attorney,  &c.  may  use  such  remedies  for  the  reco- 
very of  his  fees,  &c.  against  such  other  attorney  or  solicitor, 
as  he  might  have  done  before  the  making  of  the  said  act** 

It  has  been  decided,  that  the  object  and  spirit  of  this  clause 
is,  that  the  restrictions  of  2  G.  2.  c.  23.  should  not  be  applied 
where  both  parties  were  attornies,when  the  action  was  brought, 
for  in  such  case  the  defendant  must  be  taken  to  be  fully  com- 
petent to  understand  tbe  nature  of  the  charges  in  the  bill,  and 
to  resist  them  if  exorbitant  or  improper.  Hence  an  action 
may  be  maintained  by  one  attorney  against  another*,  for  bu- 
siness done  by  the  plaintiff  for  the  defendant  before  he  be- 
came an  attorney,  without  leaving  a  bill  signed  according  to 
the  directions  of  stat  2  G.  2.  c.  23.  (11). 

u  Martin  ▼.  Winder,  B.  R.  £.  1^3  Q.  3.  y  Andenon  v.  May,  2  Bot.  k  Pal.  237. 

Doug  199.  n.  z  Ford,  one,  &c.  v.  Maxwell,  one,  ko, 
X  Loyeridgc  v.  Botham,  1  Boi.  and  Pul.       2  H.  Bl.  639. 

49. 


(11)  In  Nelson  v.  Garforth,  1  Esp.  N.  P.  C.  221,  Lord  Kcnyon, 
C.  J.  ruled,  that  where  an  addon  is  brought  by  one  attorney,  for'bu« 
Biness  done  as  an  aaent  to  another  attorney,  the  plamtiff  is  not  ob- 
liged to  deliver  k  bill  signed.  See  also  Bridges  one,  &c.  v.  Francis, 
Peake*8  N.  P.  C.  1,  2.  S.  P.  admitted.  But  tbe  bill  of  an  a^nt  to 
an  attorney  in  the  country  may  be  taxed  by  the  master.  Dixon  t. 
Plant,  Doug.  199.  n.  [1.]  200.  n.  Ex  parte  Bearcroft,  C.  B.  £• 
7  Geo.  3.  Douff.  200.  n. 
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It  18  clearly  established  as  a  rule  of  practice,  that  negli- 
gence cannot  be  set  up  as  a  defence  to  an  action  on  an  attor* 
ney's  bill* :  for  tbe  plaintiff  does  not  come  prepared  to  prove 
any  thing  more  than  tbe  business  done,  and  is  not  in  a  situa- 
tion to  meet  a  charge  of  n^ligence(12}. 

« 

ft  Templar  y.  M<LachtaB,^  B.  Ik  P.  N.  R.  13S. 


(12)  '*  I  do  not  go  to  the  length  of  saying  that  in  no  case  can  ne-« 
gligence  in  the  party  suing  be  used  as  a  defence  to  the  action,  thoueh 
I  think  it  can  only  be  used,  where  the  neglieence  has  been  sach, 
that  the  party  for  whom  the  business  was  done  has  thereby  lost 
all  possibility  of  benefit  from  such  business."  Per  Sir  J.  Mans« 
field,  S.  C.  The  same  doctrine  was  laid  down  by  Lord  Ellenbo- 
rough  in  Famsworth  v.  Garrard,  1  Camp.  N.  P.  C.  38.  **  The  late 
Mr.  Justice  BuUer  thought  (and  I,  in  deference  to  so  great  an  au- ' 
thority,  have  at  times  ruled  the  same  way,)  that'  in  cases  of  this 
kind,  a  cross  action  for  the  negligence  was  necessary;  but  that  if  th^ 
MTork  be  done,  the  plaintiff  must  recover  for  it.  I  have  since  had  a 
conference  with  the  judges  on  the  subject :  and  I  now  consider  this 
as  the  correct  rule,*  that  if  there  has  been  no  beneficial  service, 
there  shall  be  no  pay;  but  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this  shall  go  to  the  amount 
of  the  plaintiff's  demand,  leaving  the  defendant  to  his  action  for* 
negligence.  The  claim  shall  be  co-extensive  with  the  benefit.'* 
There  is  a  distinction,  however,  in  this  respect  between  a  contract 
and  a  security ;  for  in  an  action  on  a  bill  of  exchange,  a  partial 
failure  of  consideration  is  no  defence ;  as  where  a  bill  haa  been 
accepted  for  the  price  of  some  hams,  which  turned  out  so  bad 
that  they  were  almost  unmarketable ;  this  was  holden  to  be'  no  de- 
fence, but  the  defendant  must  seek  his  remedy  by  a  cross  action. 
Morgan  v.  Richardson,  I  Camp.  N.  P*  C.  40.  n.  recoenised  by 
Ld.  Bilenborough,  C.  J.  in  Tye  v.  Gwynne,  2  Camp.  N.  P.  C.  346. 
In  Morgan  v.  ftrchardson,  money  had  been  paid  into  court,  but 
Ld.  Ellenborough  said,  that  that  circumstance  formed  no  ingredient 
in  the  opinion  he  then  expressed.— A.  and  B.-  entered  into  an  agree- 
ment for  the  sale  of  the  lease  of  a  house;  B.  was  let  into  possession 
and  accepted  a  bill  for  the  purchase  money ;  in'  an  action  brought 
by  A.  against  B.  for  non-payment  of  the  bill,  it  was  holden,  that  B. 
could  not  defend  the  action  by  proving  that  A.  had  refused  to  exe- 
cute an  assignment  of  the  lease— but  that  B.  must  bring  a  cross 
action,  or  go  into  couity  for  a  specific  performance.  Moggridge  v. 
Jones,  3  Camp.  N.  P.  C.  38.  See  further  on  this  subject  the  case 
of  Fisher  v.  Samuda  and  another,  1  Camp*  N.  P.  C.  190.  where 
Ld«  Ellenborough  expressed  an  opinion,  that  where  an  action  has 
been  brought  for  the  value  of  eoods  furnished  at  a  stipulated  price, 
and  the  purchaser  does  not,  either  in  bar  of  the  action,  or  to  reduce 

*  See  Denew  y.  Dav^reU,  3  Camp.  N.  P.  C.  451. . 
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An  attbrney  is  not  liable  to  be  assessed  in  the  poor  rates  in 
respect  of  the  profits  of  bis  profession\ 

Assumpsit  on  an  attorney's  bill*.— To  prove  that  a  copy 
of  the  bill  had  been  delivered  pursuant  to  the  statute,  the 
plaintifTs  clerk  was  called,  who  swore  that  he  had  delivered 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
account  of  the"  business  done.  He  was  then  proceeding  to 
state  the  items  of  this  bill  from  the  plaintifTs  books,  when 
the  defendant's  counsel  objected  that  no  notice  bad  been 
given  to  produce  it.  It  was  insisted  that  this  was  unneces- 
sary, ana  Jory  v.  Orchard,  2  Bos.  &  Pul.  39.  and  Anderson 
V.  May,  2  Bos.  &  Pul.  937-  were  cited ;  but,  per  Lord  Ellen- 
borough,  C.  J.  **  If  there  are  two  contemporary  writings,  the 
counterparts  of  each  other,  one  of  which  is  delivered  to  the 
opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  have  equal  claims  to 
authority,  the  one  which  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli- 
vered. So  it  must  have  been  in  the  cases  which  have  been 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  oflered  I  am 
ready  to  receive  it  But  I  am  quite  clear,  that  this  evidence 
from  the  plaintiff's  books  is  inadmissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute.  I  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  the 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient, 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  ad  infinitum."  Plaintiff  non- 
suited. 

Liabilitt/  of  Attomies.'^hxk  action  on  the  case  may  be 
maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  in  the  discharge  of  his  professional  duty;*  as 
where  an  attorney  neglected  to  charge  a  defendant  (a  prisoner) 
in  execution  within  the  time  allowed  by  the  practice  of  the 
court,  by  reason  of  which  neglect  the  defendant  was  super- 
seded;   it  was   holden^  that  the  action   was  maintainable 

b  R.  V.  Startifant,  7  T  R.  60.  d  Russell  v.  Palmer,  2  Wils.  325.    See 

c  FbilipsoD,  Gent,  one,  &c.  ▼.  Chase,        Pitt  v.  Yalden,  4  Burr.  2060. 
2Camp.  N.P.C.UO. 


4 

the  damages,  object  to  the  quality  of  the  goods,  but  allows  the  sel- 
ler to  recover  a  verdict  for  the  full  price  agreed  upon,  he  canDol 
afterwards  maintain  a  cross  action,  on  the  ground  of  the  goods 
being  of  a  bad  quality^  and  unfit  for  the  purpose  for  which  they 
were  ordered. 
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against  the  attorney  for  negligence,  but  that  as  it  sounded  in 
damages,  it  was  competent  to  the  jury  to  find  what  damages 
they  thought  fit,  and  that  they  were  not  restrained  to  find  the 
amount  of  the  whole  debt,  in  a  case  where  it  appeared  that 
the  debtor  was  not  totally  insolvent,  and  that  the  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  exe- 
cution against  his  goods. 

But  it  is  not  every  neglect  that  will  subject  an  attorney  to 
such  an  action:  for  an  attorney  is  only  bound  to  use  reason- 
able care  and  skill  in  managing  the  business  of  his  client.—- 
He  is  only  liable  for  crtusa  negUgerUia.^^}lence  an  action 
cannot  be  maintained  against  an  attorney  for  negligence  in  not 
discovering  a  defect  in  the  memorial  of  an  annuity,  which  was 
9ubaeauently  holden  to  be  a  defect,  upon  a  doubtful  construc- 
tion 01  the  statute*. 

The  solicitor  under  a  commission  of  bankruptcy  is  not 
liable  in  the  first  instance  to  the  messenger,  whom  he  nomi- 
jiates,  for  his  bill  of  fees{  but  if  the  solicitor  agree  with  the 
petitioning  creditor  to  work  a  commission  for  a  sum  certain, 
and  receive  a  great  part  of  that  sum,  he  will  be  liable  to  sucU 
messenger^ 

In  an  action  against  an  attorney'  for  suffering  M.  C,  a 
debtor  in  custody  at  the  suit  of  the  plaintifi*  to  be  superseded, 
it  was  averred  that  M.  C.  was  indebted  to  the  plaintiff.  It 
appeared  in  evidence,  that  at  the  time  of  contracting  the  sup- 
posed debt,  M.  C.  was  a  married  woman.  This  was  bolden 
to  be  a  fatal  variance. 

t  Baikie  v.  Chandlest,  3  Camp.  N.  P.    g  Lee  v.  Ayrtoo,  one,  Ac.  Paake'e  N. 

C.  17.  P.C.  119. 

f  Hartop  y.  Jackes,  2  M.  8l  S.  438.  See 

atat  6  Geo.  4.  c.  16i  s.  14. 
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AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Lands  and  Goods  by 
Auction.  Cases  where  the  Duty  attaches*  Liability  of 
Auctioneer.  Recovery  of  Deposit  and  Interest  on  Defect 
of  Title. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1) 
of  the  statute  of  frauds  (99  Car.  2.  c.  3.),  and  to  make  it 
binding*  the  solemnities  required  by  that  statute  must  be 
observed":  the  auctioneer  is  to  be  considered  as  the  agent 
of  both  parties^.  With  respect  to  sales  oi  goods  by  auction, 
it  has  not  been  decided  that  such  sales  are  within  the  17th 
section (9)  of  the  same  statute;  but  the  better  opinion  seems 
to  be  that  they  are.  Assuming  that  they  are,  it  has  been 
determined  that  the  auctioneer  is  the  agent  of  both  parties, 
and  that  a  note  or  memorandum  in  writing  of  the  bargain, 
made  and  signed  by  him,  will  be  sufficient  to  give  validity  to 

ft  Walker  y.  Constable,  1  Bos.  &  Pal.       b  Kemeys  v.  Ftoctor,  3  Yes-  k.  fiesmes, 
300.  57. 


(1) -By  which  it  is  enacted,  that  **do  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
persoxf  thereunto  by  him  lawfully  authorized.'* 

(2)  By  which  it  is  enacted,  that  '*  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  10/.  or  upwards 
shall  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargam,  or  in  part  of  payment,  or  that  some  note  orx 
memorandum  in  writing  of  the  same  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized. 
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the  contract.  The  defendant  bought  a  lot  of  goods  for  more 
than  lOl.  at  an  auction^  Catalogues  and  conditions  of  sale 
were  printed,  and  the  defendant  was  the  best  bidden  The 
auctioneer  wrote  the  defendant's  name,  and  the  price,  against 
the  lot  in  the  printed  catalogue,  by  order  of  the  defendant 
Between  the  day  of  sale  and  the  time  fixed  by  the  conditions 
for  taking  the  lot  away,  the  defendant  sent  his  servant  to  see 
them  weighed,  which  he  did.  The  defendant  neglecting  to 
take  away  the  goods,  they  were  resold  at  a  considerable  loss, 
and  an  action  was  brought  for  the  difference;  and  the  court 
strongly  inclined— I.  That  sales  by  auction  were  not  within 
the  statute  of  frauds,  because  a  number  of  persons  are  gene- 
rally present,  who  can  testify  the  terms  of  the  contract; 
S.  They  held  the  contract  here  was  sufficiently  reduced  into 
writing  and  signed  by  an  agent  of  the  defendant's,  for  the 
auctioneer  for  that  purpose  was  his  agent  (3) :  3.  They  held 
the  weighing  by  his  servant  was  a  delivery:  4.  Yates,  J.  held, 
that,  as  the  contract  was  executory,  viz.  the  lot  to  be  taken 
away  in  six  weeks,  it  was  not  within  the  statute  (4). 

A.  bidding  at  an  auction  may  be  retracted  before  the  ham- 
mer is  down,  because  the  assent  of  the  seller  is  not  signifled 
till  that  takes  placed 

Verbal  declarations  of  the  auctioneer,  superadding  any 
term  to%  or  contrary'  to  the  printed  conditions  of  sale,  are 
not  admissible  in  evidence. 

An  action  will  not  lie  against  an  auctioneer  for  selling  a 
horse  at  the  highest  price  bid  for  him^,  contrary  to  the  own- 
er's express  directions,  not  to  let  hini  ^o  under  a  larger  sum. 

c  Simon  v.  MotiTot,  3  Burr.  1921.  more  d  Payne  y.  Cavet  3  T.  R.  148. 

fuUj  stated  in  Bull.Tf .  P.  280.  under  e  Powell  y.  Edmundi,  12  East,  6. 

the  name  of  Simon  y.  Metiyier.    Best  f  Gunnis  y.  Erbait,  1  H.  Bl.  280. 

report  in  1  BL  Rep.  590.  cited  in  g  Bexwell  y.  Christie,  Cowp.  395. 
Mason  y.  Armitage,  13  Vcs.  Jan.  25. 


(3)  This  rule  has  been  acted  upon  e^er  since  this  decision;  and  in 
conformity  with  such  rule,  it  has  been  holden,  that  upon  sales  made 
by  brokers  acting  between  the  pa:rties  buyine  and  sellinff,  the  memo- 
randum in  the  broker's  book,  and  the  bought  and  sold  notes  trans- 
cribed therefrom,  and  delivered  to  the  buyers  and  sellers  respectively, 
are  a  sufficient  compliance  with  the  statute  to  render  the  contract  of 
sale  binding  on  each.  See  the  opinion  of  Lord  Ellenborough,  C.  J, 
in  Hinde  v.  Whitehouse,  7  Bast,  569. 

(4)  If  any  money  is  paid  as  a  deposit,  though  short  of  the  sum 
stipulated  by  the  conditions,  and  accepted  as  such  by  the  auctioneer^ 
it  will  bind  the  bargain  quoad  the  auctioneer.  Hanson  ▼•  Roberdeau» 
Peake's  N.  P.  C.  120.    , 
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The  plaintiff  was  an  auctioneer,  and  employed  by  J.  S.  to 
sell  his  goods  by  auction^.  The  sale  was  at  the  bouse  of 
J.  S.  and  the  goods  were  known  to  be  his  property.  The 
defendant  bought  goods  to  the  amount  of  71.  ds.  6d.  and  after 
packing  them  in  a  cart,  which  he  had  prepared  ready  at  the 
door,  paid  the  plaintiff  9l.  4s.  6d.  in  cash,  and  put  a  receipt 
into  his  hands  for  five  guineas,  as  for  a  debt  due  from  J.  Si 
to  the  defendant  While  the  plaintiff  was  hesitating  about 
the  propriety  of  taking  the  receipt  in  payment,  the  defendai^t 
drove  off  the  cart  with  the  goods:  afterwards  the  plaintiff, 
being  called  upon  by  J.  S.,  paid  to  him,  as  he  refused  to 
accept  the  receipt,  the  \vhole  sum  for  which  the  goods 
were  sold  to  the  defendant,  and  brought  an  action  against 
the  defendant  for  goods  sold  and  delivered,  money  had  and 
received,  &c.  in  order  to  recover  the  five  guineas.  After 
verdict  for  the  plaintiff.  Lord  Loughborough,  Gould,  J.  and 
Heath,  J.  were  of  opinion,  that  the  action  might  be  main- 
tained, on  the  ground  that  an  auctioneer  has  a  special  pro- 
perty in  the  goods  which  he  is  employed  to  sell,  and  that  it 
i«  the  same  thing  whether  the  goods  Be  sold  on  the  preoiises 
of  the  owner  or  in  an  auction-room.  Wilson,  J.  thought 
the  verdict  right,  I.  Inasmuch  as  the  party  vvho  has  gained 
po^ssion  of  the  goods  should  be  estopped  from  saying,  to 
avoid  a  just  payment,  that  there  was  not  any  property  in 
him  from  whom  the  possession  was  derived;  2.  That  every 
part  of  the  declaration  was  proved,  and  property  was  not 
stated  to  be  in  the  plaintiff,  but  only  that  the  goods  were 
sold  and  delivered  by  him  to  the  defendant,  which  was 
proved,  and  afforded  a  strong  reason  why  the  defendant 
should  not  be  permitted  to  dispute  the  effect  of  the  sale 
and  delivery. 

If  the  owner  of  an  estate  put  up  to  sale  by  auction^  em- 
ploy puffers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders 
(5),  and  the  highest  biddj^r  cannot  be  compelled  to  complete 
the  contract 

h  Williams  v.  MilliDgton,  1  H.  Bli  81.        nized  by  Grose  and  Lawrence,  Ja.  in 
i  Howaid  ▼.  Castle,  6  T.  R.  642.  recoe^-        8  T.  R.  93,  95. 


(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or 
an  agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his 
intention,  and.  in  such  cases  if  he  becomes  the  purchaser,  he  may 
diaim  an  allowance  of  the  duties,  (see  the  statutes  17  G.  3.  c.  50. 
8.  10.  and  19  G.  3.  c.  56.  s.  12.)  provided  that  the  notice  required 
be  ^iven,  and  the  delivery  thereof  verified  upon  the  oath  of  the 
auctioneer,  together  with  the  fairness  of  the  transaction. 
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If  the  agent  of  the  owner  put  up  an  estates  in  so  many 
lots'*,  and,  no  person  bidding  for  the  same*  be  puts  it  up 
again  in  fewer  lots,  at  other  prices,  and  still  no  person  bid- 
ding, he  puts  it  up  again  in  one  lot  at  a  certain  price,  and  on 
there  not  being  any  biddine,  the  estate  is  withdrawn  from 
sale;  this  is  not  a  bidding  of  the  owner  by  an  agent,  so  as  to 
subject  the  party  to  the  auction  duty,  for  want  of  a  notice  in 
writing  to  the  auctioneer  (previously  to  the  auction)  of  such 
agency,  as  required  by  statutes  19  G.  S.  c.  d&  and  S8  6.  3. 
c.  37.  in  order  to  excuse  the  owner  from  the  payment  of  such 
duty. 

An  auctioneer  was  employed  to  sell  an  estate^  the  lowest 
price  of  which  was  fixed  by  the  owner,  and  written  down 
Dy  him  on  a  piece  of  paper,  which  wa»  put  under  a  candle- 
stick, at  the  time  of  sale,  with  the  privity  of  the  auctioneer, 
but  not  signed  by  the  owner,  nor  any  notice  in  writing  given 
to  the  auctioneer  of  the  price  so  set  down,  nor  had  the  auc- 
tioneer given  the  previous  notice  of  the  sale  to  the  collector 
of  the  duty,  as  required  by  the  acts  of  the  19  G.  3.  c.  56.  and 
^  G.  3.  c.  37.;  but  being  asked  at  the  sale,  whether  he  had 
taken  the  proper  precautions  to  avoid  the  duty  in  case  there 
were  no  sale,  he  said,  that  it  was  his  mode  to' fix  a  price  un- 
der the  candlestick,  and  if  the  bidding  did  not  come  up  to 
that  price,  it  was  no  sale  or  duty:  It  was  holden,  that  the 
duty  having  attached,  though  there  were  no  sale,  for  want  of 
-taking  the  precautions  required  of  the  owner  by  the  statutes, 
under  such  circumstances,  and  the  auctioneer  having  been 
•sued  for  the  duty  on  his  bond  to  the  crown,  and  compelled 
to  pay  it,  he  could  not  recover  it  over  against  the  owner;  he 
hiving  in  effect  warranted,  that  proper  precautions  had  been 
taken  to  prevent  the  duty  attaching  in  the  event,  though  both 
parties  were  mistaken  as  to  the  law. 

In  an  action  for  money  paid,  laid  out,  and  expended,  it 
appeared  in  evidence,  that  the  defendant  had  employed  the 
plaintiff,  an  auctioneer,  to  sell  an  estate.  The  plaiutiff  ac- 
cordingly put  it  up  to  sale,  and  it  was  knocked  down  to  a 
purchaser,  who  afterwards  refused  to  complete  his  purchase, 
on  the  ground  of  a  defect  in  the  title.  An  action  was  brought 
against  the  present  plaintiff,  to  recover  the  deposit;  notice  of 
the  action  was  given  to  the  defendant,  and  he  was  required 
to  defend  it,  but  declined;  whereupon  the  plaintiff  paid  the 
deposit  and  interest,  together  with  costs  of  suit,  and  now 
brought  this  action  to  recover  the  same  as  well  as  the  auction 
duty,  which  he  had  been  compelled  to  pay:   Lord  Ellenbo- 

k  CruEO  V.  Critp,  S  £ast*i  R.  337.  1  Capp  r.  Topham,  6  Easf  i  R.  399. 
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rougb»  C.  J. ''  The  money  paid  on  account  of  the  €09i$  in 
the  cau0e»  cannot  be  recovered  in  this  forin  of  action,  which 
13  for  money  paid  only;  to  recover  in  audi  action,  it  should 
appear  clearly  to  be  money  actually  and  necessarily  paid  to 
the  use  of  the  party.  There  should  nave  been  a  special  count, 
inasmuch  as  the  right  of  the  plaintiff  to  the  costs  is  not  so 
apparent.  The  plaintiff  might  have  defended  the  action  of 
his  own  wrong,  and  without  any  authority  from  the  defend- 
ant If  he  had  done  so,  he  would  not  be  entitled  to  call  upon 
his  principal  to  pay  the  costs,  and  in  that  case  they  would 
have  been  incurred  without  his  consent  If  the  plaintiff  had 
declared  specially*  the  defendant  would  then  have  had  notice 
of  these  points,  the  plaintiff's  claim  would  have  been  on  the 
record,  and  the  defendant  might  have  been  prepared  to  con- 
test it,  whioh,  under  the  present  declaration,  he  cannot;  the 
plaintiff  may  recover  for  the  money  actually  paid  on  the  other 
accounts.**    Spurrier  v.  Elderton,  6  Esp.  N.  P.  C.  1. 

Wliere  an  estate  is  sold  by  auction*",  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sale,  and  an  action 
is  brought  against  the  auctioneer,  for  the  recovery  of  the  de- 
posit, who  pays  money  into  court,  such  action  may  be  main- 
tained, the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal.  An  auctioneer  is  personally  liable  where  he 
does  not  name  his  principaL  Per  Kenyon,  C.  J.  Hanson  v. 
Roberdeau,  Peake*s  N.  P.  C.  120. 

It  must  be  observed,  however,  that  in  this  action  the  de- 
posit only,  with  interest  from  the  time  of  sale,  and  not  any 
further  damages  for  the  supposed  goodness  of  the  bai|[ain» 
can  be  recovered*.  In  cases  of  this  kind,  it  is  proper  to  add 
to  the  declaration  a  specific  count  for  the  interest,  for  interest 
cannot  be  recovered  on  a  count  for  money  had  and  received^ 
If  it  is  not  proved  that  a  demaild  has  been  made  on  the  auc- 
tioneer for  the  deposit,  interest  cannot  be  recovered'.  To 
make  auctioneer  liable  for  interest,  it  must  appear,  1st,  that 
the  contract  on  failure  of  condition  has  been  rescinded;  2ndly, 
that  a  demand  of  deposit  has  been  made,  and  refusal  to  return 
it^  The  expenses  incurred  in  investigating  the  title  may  be 
recovered,  if  laid  in  the  declaration  as  special  damage',  but 
not  on  the  count  for  money  paid*. 

m  Borough  ▼.  akinner,  5  Burr.  2639.  q  Per  Bunougb,  J.   Lee  ▼.  Mann,  S 

n  Flureau  v.  Thorohill,  2  Bl.  Rep.  1078.  TauDt.  55. 

o  Walker  ▼.  ConsUble,  1  Bos.  and  Pul.  r  Pratt  v.  Ellis,  Sugden's  Law  of  V.  and 

307.    Tappendeo  ▼.  Randall,  2  Bos.  P.  p.  688.  ed.  3rd.  Jones  y.  Dyke,  ib. 

and  Pul.  472.    Farquhar  y.  Farley,  589.  Turnery.  Beattrain,ib.  177.  Ri- 

1  Moore,  322.    Sed  qu«re.    And  see  chards  y.  Barton,  I  Esp.  N. P.  C.  268. 

Maberley  y.  Robins,  5  Taunt.  625.  s  Camfield  y.  Gilbert,  4  Esp.  H.  P.  C. 

p  Lee  IT.  Munn,  1  Moore,  (C.  P.)  481.  221. 

1  Holt,  569.  8  Taisnt.  45.  S.  C. 
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Where  leasehold  premises  are  sold  by  auction,  and  the  lease 
containing  the  usual  covenant  to  repair  is  produced  and  read 
to  the  bidders,  if  a  part  of  the  buildings,  e.  g.  a  summer- 
house,  demised  and  described  in  the  lease,  has  been  pulled 
down  before  the  sale,  the  purchaser  is  not  bound  to'complete 
the  purchase,  and  may  recover  his  deposit  N.  The  summer- 
house  was  not  described  in  the  particulars  of  sale^ 

Assumpsit  for  money  had  and  received".  Plea,  N.  A. 
This  action  was  brought  to  recover  the  deposit  money  paid 
by  plaintiff,  who  was  the  purchaser  of  an  annuity  sold  by 
defendant  (an  auctioneer)  at  a  public  auction.  One  of  the 
conditions  of  sale  was,  that  a  good  title  should  be  m&de  out 
by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title  deeds, 
but  he  not  having  them  in  possession,  gave  him  an  abstract 
of  the  title  which  did  not  mention  any  of  the  deeds.  Bear- 
croft  suggested  that  application  ought  to  have  been  made  to 
the  vendor  at  an  earlier  period,  in  order  to  enable  him  to  pro- 
cure the  title  deeds  by  the  10th  of  July. 

Kenyon,  C.  J.  "  A  seller  of  an  estate  ought  to  be  prepared 
to  produce  his  title-deeds  at  the  particular  day.  A  court  of 
equity  will,  under  particular  circumstances,  enlarge  the  time' ; 
but  then  the  circumstances  entitling  him  to  such  indulgence 
must  clearly  appear,  which  is  not  the  case  in  this  instance. 
It  is  objected,  that  the  plaintiff  had  no  right  to  the  possession 
of  the  deeds :  but  though  he  had  qo  right  to  keep  them,  he 
had  a  right  to  inspect.  A  court  of  equity  would  have  obliged 
the  vendor  to  give  attested  copies  of  the  deeds  at  his  own 
expense,  with  an  undertaking  to  produce  them  thereafter  at 
the  vendee's  expense  for  the  support  of  his  title.  As  the 
seller  has  here  railed  in  completing  his  engagement,  plaintiff 
is  entitled  to  a  return  of  the  deposit.  Verdict  for  plaintiff 
12801.  amount  of  deposit. 

An  action  for  money  had  and  received  was  brought  to  re-* 
cover  the  amount  of  a  deposit  paid  by  the  plaintiff  to  the  de- 
fendant^,  on  an  agreement  for  the  purchase  of  an  estate,  the 
defendant  having  failed  to  make  out  a  good  title  on  the  day 
when  the  purchase  was  to  be  completed.  The  abstract  of  the 
title  delivered  to  the  plaintiff  began  in  the  year  1793,  and  af- 
ter reciting  that  the  deeds  relating  to  the  estate  had  been  lost, 

t  Granger  ▼.  Wormg,  4  Camp.  83.  Ves.  jun.  689.  Cited  also  by  Graham, 

u  Beny  ▼.  Young,  2  £8p.  N.  P.  C.  640.        Baron,  in  Omerod  v.  Hardman,  6  Ves. 
X  Langford  v.  Pitt,  2  P.  Williamf,  630.       jun.  737.   See  also  Wynn  v.  Morgan, 
But  tee  Lloyd  v.  Collett,  in  Court  of        7  Vesey,  202. 

Chancery,  28th  Nov.  1793,  on  motion  y  Coraish  v.  Rowley,  B.  R.    Middlesex 
«w  injunction.    4  Bro.  C.  C.  469.  4        Sittings  after  M.  T.  40  G.  3.  MSS. 
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stated  a  fine  and  non*claiau  Upon  inquiry  it  was  found  that 
the  fact  of  the  deeds  having  been  lost  was  not  true.  The 
counsel  for  the  defendant  said^  they  were  ready  to  make  out 
a  good  title.  Kenyon^  C.  J.  **  As  to  the  sentiments  which  I 
have  long  entertained  relative  to  the  purchase  of  real  estates^ 
I  find  no  reason  for  receding  from  them.  They  have  been 
confirmed  by  conversing  with  those  whose  authority  is  much 
greater  than  mine.  The  vendor  must  be  prepared  to  make 
out  a  good  title  on  the  day  when  the  purchase  is  to  be  com- 
pleted. Indulgence,  I  am  aware»  is  often  given  for  the  pur* 
pose  of  procuring  probates  of  wills,  letters  of  administration, 
and  acts  of  parliament.  But  this  indulgence  is  voluntary  on 
the  part  of  the  intended  purchaser;  it  is  the  duty  of  the  seller 
to  be  ready  to  verify  his  abstract  at  the  day  on  which  it  was 
agreed  that  the  purchase  should  be  completed.  If  the  seller 
deliver  an  abstract,  setting  forth  a  defective  title,  the  plain- 
tiff may  object  to  it.  No  man  was  ever  induced  to  take  a 
title  like  the  present  A  fine  and  non-claim  are  good  splices 
to  another  title,  but  they  will  not  do  alone.  There  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert,* 
&c.  Erskine  for  the  defendant:  "Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
out  a  good  title^  yet  as  that  title  did  not  form  a  part  of  the  ab- 
stract, the  plaintiff  may  avail  himself  of  that  circumstance?** 
Kenyon,  C.  J.  •*  He  certainly  may,  and  avoid  the  contract 
When  the  abstract  is  delivered  by  the  seller,  he  must  be  able 
to  verify  it  by  the  title  deeds  in  his  possession.  As  a  good 
title  was  not  made  out  at  the  day  fixed,  I  shall  direct  the 
jury  to  find  a  verdict  for  the  deposit,  with  interest  up  to  that 
day."  The  jury  found  a  verdict  for  the  plaintiff  accordingly*. 

A  contract  to  make  a  good  title  means  a  title  good  both  at 
law  and  in  equity.  Therefore,  in  an  action  to  recover  back 
the  deposit  on  a  purchase,  upon  the  vendor's  failure  to  make 
a  good  title,  a  court  of  law  will  collaterally  inquire  whether 
the  title  be  good  in  equity. 

Auctioneers  who  take  upon  themselves  to  describe  in  their 
particulars  the  property  to  be  sold  should  truly  describe  it*; 
for  the  buyers  act  on  the  faith  of  those  descriptions. 

A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to 
whom  lands  were  let  by  auction,  containing  the  description 
of  the  lands,  the  term  for  which  they  were  let  to  the  bidder, 
and  the  rent  payable,  is  not  such  a  memento  of  the  agreement 
as  requires  a  stamp,  unless  it  be  signed  by  some  of  the  parties 
or  by  the  auctioneer:  nor  is  it  such  a  writing  as  will  exclude 

z  Maberiey  y.  Robins,  5  Taunt,  625.        a  Coverle^f  y.  Buirell,  5.B.  and  A.  267. 
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parol  evidence^;  but  if  si^ed  by  the  auctioneer,  and  deli- 
vered to  the  bidder,  it  ought  to  be  stamped^. 

A  lessee  of  lands  subject  to  a  covenant  against  certain  ob- 
noxious trades,  with  a  proviso  for  re-entry,  granted  under* 
leases  of  houses  erected  on  the  land,  not  containing  a  similar 
covenant  and  proviso:  it  was  hoiden^  that  a  purchaser  by 
auction  of  houses  on  the  same  land,  and  of  the  improved 
ground-rents  of  the  houses  so  underlet,  might  recover  nis  de- 
posit, this  omission  in  the  under-leases  not  having  been  men* 
tioned  in  the  conditions  of  sale. 

b  Phiilipe  on  Evid.  530.  5th  Ed.  cites    c  Ramsbottom  v.  Mortley,  2  M.  and  6. 
RamsDottom  y.  Tunbridfe,  2  M.  and        445. 

S.  434.    Ingram  v.  Lea,  2  Campb.    d  Waring  v.  Hoggart,  1  R.  and  M.  39. 
521.     Adanu  y.  Fairbain,  2  Stark. 
N.  P.  C.  277. 
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BANKRUPT- 

I.  Of  ike  AUeraiunu  made  in'  tke  Bankrypi  Laws,  by 

&UU.  6  Geo.  4.  c*  16. 
II.  Of  PersoHi  UaUe  to  be  BankrupiB. 

III.  Of  Persom  not  Uable  to  be  Bankrupts. 

IV.  Of  tke  several  Acts  of  Bankruptcy. 

V.  Of  Property  in  tke  Possession  of  tke  Bankrupt  as  re- 
puted Oumer. 
VI.  Of  Payments  made  to  emd  by  Bankrupts. 
VII.  Of  Actions  wkick  may  be  brougkt  by  tke  Assignees  of 
a  Bankrupt,  and  in^kai  manner  tkey  ouglU  to  sue. 
VIII.  €f  Actions  by  tke  Bankrupt. 
IX.  Of  tke  Pleadings. 
X.  Of  tke  Evidence  and  Witnesses. 


I.    Of  tke,  Akeraiions  made  in  tke  Bankrupt  Laws  by  stai. 

6  Geo.  4.  e.  10. 

IHE  legislature  having  deemed  it  expedient  to  amend 
the  laws  relating  to  bankrupts,  and  to  simplify  the 
language  thereof,  and  to  consoliaate  the  same  in  one  act,  and 
to  make  other  provisions  respecting  bankrupts,  by  this  sta- 
tute, (which  paiBsed  on  the  Send  of  May,  1825,  to  take  effect 
"  on  the  Ist  of  September  in  that  year,)  repealed  the  following 
iktatutes>— 

34  ft  36  H.  8.  c.  4.  13  &  14  Car.  9.  c.  94. 

.  IS  Eliz.  c.  7.  10  Anne,  c.  15. 

1  Jac.  1.  c.  15.  7  G.  I.  c.  31. 

SI  Jac.  1.  c.  19.  5  G.  9.  c.  SO. 
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19  G.  ft  c.  32.  4d  G.  3.  c.  191. 

24  G.  9.  c.  57.  56  G.  3.  a  137. 

4G.  3.  c.  33.  IG.  4.  c.  115. 

36  G.  3.  c.  90.  3  G.  4.  c  74. 

37  6.  3.  c.  194.  3  G.  4.  c.  81. 

45  G.  3.  c  194.  5  G.  4.  c.  98, 

46  G.  3.  c.  135. 

The  statute  6  Geo.  4.  in  many  of  its  provisions  corresponds 
with  the  enactments  of  former  statutes,  and  therefore,  m  the 
following  pageSy  such  of  the  decisions  as  have  been  made  on 
the  construction  of  those  statute  and  are  likely  to  occur 
again,  will  be  re-inserted^ 


II.  QfPersoM  liable  to  be  Bankrupts. 

Any  person  being  a  trader,  and  capable  of  contracting  in 
the  way  of  trade,  may  become  a  bankrupt  L^ord  H9rdwicke, 
Ch.  refused  to  supersede  a  commission  which  had  been 
taken  out  against  a  clergyman,  who  was  proved  tahave  been 
a  trader,  and  had  committed  an  act  of  bankruptcy,  although 
it  was  urged,  that  clei^men  were  prohibited  from  trading,  by 
Stat  91  H.  8.  c.  13.  s.  5.  and  that  all  contracts  made  by  them 
in  trade,  were,  by  that  statute,  declared  to  be  void..  E^  parte 
Meymot  1  Atk.  196.  See  also  p.  901.  of  the  same  nook, 
where  Lord  Hardwicke  said,  that  a  commission  of  bank- 
ruptcy  had  been  taken  out  against  a  peer,  an  Earl  of  Suf- 
folk, for  grading  in  Wines.;  and  though  there  might  be  some 
powers  that  the  commissioniers  of  bankruEflts  could  not  exer- 
cise against  a  peer,  yet,  notwithstanding  this,  he  might  be 
liable  to  a  commission  of  bankruptcy,  if  he  would  trade. 
See  also  Highmore  v.  Molloy,  1  Atk.  906.  where  Lord  Hard- 
wicke saidj^  that  a  public  omcep,  9a  an  ez^cis^map^  &c.  made 
himself  subject  to  the  bankrupt  law.  A  feme  covert,  sole 
trader*  according  to  the  custom  of  London,  may  bind  herself 
by  contracts  made  for  the  support  of  her  trade,  and  conse- 
quently a  commission. of  bankrupt  may  be  taken  out  against 
her„  with  respect  to  hei:  separate  efiiects  in  trade*. 

By  the  second  section  of  the  statute  6  G«  4b  c  i6.  the  fol* 

%  Uvie  V.  PUUipc,  3  Butr.  |776.  I M.  R.  670<, 
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lowing  persons  are  deemed  to 
bankrupt:— 

Bankers, 

Brokers, 

Persons  using  the  trade  or 
profession  of  a  scrivener, 
receiving  other  men's  mo- 
nies or  estates  into  their 
trust  or  custody. 

Persons  insuring  ships  or 
their  freight,  or  other  mat- 
ters, against  perils  of  the 
sea. 

Warehousemen, 

Wharfingers, 

Packers, 

Builders, 

Carpenters, 

Shipwrights, 

Victuallers, 

Keepers  of  inns,  taverns,  ho- 
tels^ of  coffee-houses. 


be  traders  liable  to  become 

Dyers, 

Printers, 

Bleachers, 

Fullers, 

Calenderers, 

Cattle  or  sheep  salesmen, 

All  persons  using  the  trade 
of  merchandize,  by  wav  of 
bargaining,  exchange,  bar-> 
tering,  commission,  con- 
signment, or  otherwise,  in 
gross,  or  by  retail. 

All  persons  who,  either  for 
themselves,  or  as  agents  or 
factors  for  others,  seek 
their  living  by  buying  and 
selling,  or  hy  buying  and 
letting  for  liire,  or  by  the 
workmanship  of  goods  or 
commodities. 


IIL  Of  Persons  not  liable  to  be  Bankrupts. 


Farmer, 
Grazier, 

Commoti  labourer. 
Workman  for  hire. 
Receiver-general  of  the  taxes. 


Member  of,  or  subscriber  to^ 
any  incorpohited  commer- 
cial, or  trading  companies, 
established  by  charter,  or 
act  of  parliament. 


See  the  2nd  section  of  stat.  6  Greo.  4.  c*  16* 


IV.  ()f  the  several  Acts  of  Bankruptcy. 
By  s.  3.  If  any.  such  trader  shall — 


i;  Depart  this  realm, 

12.  Being  dut  of  this  realm, 
shall  remain  abroad, 

S.  Depart  from  his  dwelling 
house, 

4.  Otherwise  absent  him- 
self. 


5.  Begin  to  keep  his  house, 

6.  Suffer  himself  to  be  ar- 
rested for  any  debt  not 
due, 

7.  Yield  himself  to  prison^ 

8.  Suffer  bimsdf  to  be  out* 
lawed, 
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9.  Procure  himself  to  be  ar- 
rested, or  his  goods,  mo- 
ney, or  chattels,  to  be  at- 
tached, sequestered,  or 
taken  in  execution 

10.  Make,  or  cause  to  be 
made,  either  within  this 
realm,  or  elsewhere,  any 
fraudulent  grant,  or  con* 
Teyanceofanyofhislands, 


tenements,  goods,  or  chat- 
tels, or 

11.  Make,  or  cause  to  be 
made,  any  fraudulent  sur- 
render 01  any  of  his  copy- 
holds, lands,  or  tenements, 
or 

12.  Make,  or  cause  to  be 
madie,  any  fraudulent  gift, 
delivery,  or  transfer  of  any 
of  his  goods,  or  chattels. 

With  intent  to  defeat,  or  delay  his  creditors. 

By  8.  4.  conveyance  of  all  a  trader's  property  by  deed  to  a 
trustee,  for  the  benefit  of  all  the  creditors,  (where  the  trustee 
executes  within  15  days  after  the  trader,  and  both  executions 
are  attested  by  an  attorney,  and  notice  containing  date  and 
execution  of  deed  and  name  and  abode  of  trustee  and  attor- 
ney is  published  in  Gazette  and  newspapers,  as  the  act  di^ 
rects,)  is  not  an  act  of  bankruptcy,  unless  a  commission  issue, 
within  six  calendar  months,  from  the  execution  thereof^  by 
such  trader. 

By  8.  5.  A  trader  having  been  arrested,  or  committed  to 
prison  for  debt,  or  on  any  attachment  for  non  payment  of 
money,  and  upon  such  arrest,  &c,  or  upon  any  detention  for 
debt,  lying  in  prison  for  twenty-one  days,  or  having  been 
arrested,  or  committed  to  prison  for  any  other  cause,  and 
lying  in  prison  for  21  days  after  any  detainer  for  debt  lodged 
against  him,  and  not  discharged,  or  having  been  arrested,  &c. 
shall  escape  out  of  custody,  shall  be  deemed  to  have  commit-, 
ted  an  act  of  bankruptcy,  from  the  time  of  such  arrest,  com- 
mitment, or  detention,  provided  that  if  any  such  trader  shall 
be  in  prison  at  the  time  of  the  commencement  of  this  act,  he 
shall  not  be  deemed  to  have  committed  an  act  of  bankruptcy, 
by  lying  in  prison,  until  he  shall  have  lain  in  prison  for  the 
period  of  two  months. 

By  s.  6.  If  any  such  trader  shall  file  in  the  office  of  the  secre- 
tary of  bankrupts,  a  declaration  in  writing,  signed  by  such 
trader,  and  attested  by  an  attorney,  that  he  is  insolvent  or 
unable  to  meet  his  engagements,  ti^  secretary  of  bankrupts 
or  his  deputy,  shall  sign  a  memorandum  that  such  declara- 
tion bath  been  filed»  which  memorandum  shall  be  authority 
for  the  printer  of  the  London  Gazette,  to  insert  an  adver- 
tisement of  such  declaration,  and  every  such  declaration, 
after  such  advertisement,  shall  be  an  act  of  bankruptcy  at  the 
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time  when  it  was  filed,  but  no  commission  shall  issue  there- 
upon, unless  sued  out  within  two  calendar  months,  next 
after  the  insertion  of  such  advertisement,  and  unless  such 
advertisement  shall  have  been  inserted  in  the  Gazette,  withii^ 
eight  days  after  such  declaration  was  filed.  The  docket  is 
not  to  be  struck  before  four  days  in  London,  or  before  eight 
days  in  the  country,  after  the  insertion  of  the  advertisement, 
and  the  Gazette  is  evidence  of  the  declaration  having  been 
filed ;  and  by  s.  7*  such  declaration  having  been  concerted  or 
agreed  upon  between  the  bankrupt  and  any  creditor,  or  other 
person,  snail  not  invalidate  the  commission. 

By  s.  8.  If  any  such  trader  shall,  after  docket  struck,  pay 
to  the  person  or  persons  who  struck  the  same,  or  any  of  them, 
money,  or  give  or.  deliver  to  any  such  person  any  satisfaction 
or  security  for  his  debt,  or  any  part  thereof,  whereby  such 
person  may  receive  more  in  the  pound  than  other  creditors^ 
such  payment,  gift,  delivery,  satisfaction,  or  security,  shall 
be  an  act  of  bankruptcy;  and  if  any  commission  shall  have 
issued  upon  the  docket  so  struck,  the  Lord  Chancellor  may 
either  declare  such  commission  to  be  valid,  and  direct  the 
same  to  be  proceeded  in,  or  may  order  it  to  be  superseded, 
and  a  new  commission  may  issue,  and  such  commission  may 
be  supported,  either  by  proof  of  such  last-mentioned  or  of  any 
other  act  of  bankruptcy;  and  every  person  so  receiving  such 
money,  gift,  delivery,  satisfaction,  or  security  as  aforesaid,  shall 
forfeit  his  whole  debt,  and  also  repay  or  deliver  up  such  mo- 
ney, &c.,  or  the  full  value  thereof,  to  such  persons  as  the 
commissioners  shall  appoint,  for  the  benefit  of  the  creditors. 

By  s.  9.  If  any  such  trader  having  privilege  qfparliameni, 
shall  commit  any  of  the  aforesaid  acts  of  bankruptcy,  a  com- 
mission of  bankrupt  may  issue  against  him,  but  he  shall  not 
be  subject  to  be  arrested  or  imprisoned  during  the  time  of 
such  privilege,  except  in  cases  hereby  made  felony. 

By  s.  10.  If  a  creditor  of  a  trader,  having  privilege  of  par* 
liamentj  to  the  amount  required  to  support  a  commission, 
shall  file  an  affidavit  in  any  court  of  record  at  Westminster, 
that  such  debt  is  due  to  him,  and  that  such  debtor  is  sucb 
trader,  and  shall  sue  out  of  the  same  court  a  summons  against 
such  trader,  and  serve  him  with  a  copy,  if  such  trader  shall 
not,  within  one  calendar  month  after  personal  service  of  such 
summons,  pay,  secure,  or  compound,  or  enter  into  a  bond 
with  two  sufficient  sureties  to  pay  such  sum  as  shall  be  re- 
covered, with  costs,  and  within  one  calendar  month  next  af- 
ter personal  service  of  such  summons  cause  an  appearance  to 
be  entered  to  the  action,  every  such  trader  shall  be  deemed 
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to  have  cominitted  an  act  of  bankruptcy  from  the  time  of  the 
service  of  such  summons. 

By  s.  11.  A  similar  provision  is  made  as  to  traders  hav- 
ing privilege  of  parliament,  who  disobey  the  order  of  any 
coilrt  of  equity,  or  in  bankruptcy  or  lunacy,  for  the  payment 
of  money  after  service  and  peremptory  day  fixed. 


1.  Depart  this  Rudm. 

Since  the  decision  in  Roliertson  v.  Liddell^,  in  which  the 
construction  laid  down  in  Fowler  v.  Padgetf  was  overruled, 
merely  departing  this  realm,  although  it  is  not  proved  that 
any  creditor  was  thereby  defeated  or  delayed  in  the  recovery 
of  his  debt,  if  such  departure  was  with  an  intention  so  to  de- 
feat or  delay  them,  will  constitute  an  act  of  bankruptcy. 

In  the  case  of  Woodier',  a  mercer  on  Ludgate  HilU  against 
whom  his  going  beyond  sea  being  given  in  evidence,  it  was 
insisted,  that  shewing  mo  animo  he  went  abroad,  (viz.  on  ac- 
count of  having  killed  his  wife)  this  could  not  be  construed 
an  act  of  bankruptcy;  but  it  appearing^  that  his  creditors 
were  thereby  in  fact  prevented  from  recoverinff  their  debts. 
Reeves,  C.  J.  held,  that  this  was  an  act  of  bankruptcy;  but 
if  this  fact  had  not  appeared,  it  would  have  been  otherwise. 

So  in  Raikes  and  others,  assignees  of  Hervey  v.  Poreau*, 
which  was  an  action  for  money  had  and  received,  it  appeared 
that  Hervey  had  left  England  with  a  young  woman,  who  had 
refused  to  live  with  him  as  a  mistress,  unless  he  took  her 
abroad.  The  defendant,  a  relation  of  the  young  woman,  and 
a  creditor  of  Hervev,  followed  him  to  Holland,  and  there  ob- 
tained from  him  a  oill,  for  the  amount  of  which  this  action 
was  brought  BuUer,  J.  said,  that  if  it  were  necessary  to  say 
whether  the  bankrupt  left  the  kingdom  with  an  intention  to 
delay  his  creditors,  he  thought  no  great  doubt  could  be  enter- 
tained :  but  that  point  it  was  unnecessary  to  decide,  for  it  had 
been  settled  in  Woodier*s  case,  that  if  a  man  went  abroad, 
though  not  with  the  intention  to  delay  his  creditors,  and  in 
fact  they  were  delayed,'Nt  was  an  act  of  bankruptcy;  and  he 
added,  that  he  did  not  know  that  Woodier's  case  had  ever 
been  over-ruled.  In  a  subsequent  case  of  Vernon  v.  Hah« 
key^  London  Sittings  after  T.  27  Gea  3.  Buller,  J.  expressed 

b  f  East,  4S7.     «  e  Raiket  v.  F6reau,  Co.  B.  L«  6Ui  edit, 

c  7  T.  R.  509.  p.  73. 

d  Wooditf s  case,  Bull.  N.  P.  39.  f  Vernon  ▼.  Hankey,  Co.  B.  L.  5Ui  edit 

p.  98. 
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the  same  opinioD,  observing  that  the  point  had  not  been  be- 
fore the  court  since  Woodiefs  case,  but  that  dase  had  always 
been  considered  and  acted  upon  as  good  law. 

These  decisions  at  Nisi  Prius  clearly  establish  a  different 
rule  of  construction  from  that  laid  down  in  the  foregoing 
page,  and  that  the  mere  fact  of  departing  the  realm,  if  a  cre- 
ditor is  thereby  actually  delayed,  is  sufficient  to  constitute  an 
act  of  bankruptcy,  although  the  debtor  had  not  any  such  in- 
tention; but,  as  was  truly  observed  by  Lawrence,  J.  in  Fow- 
ler V.  Padget,  7  T.  R.  516.  "  These  cases  might  have  received 
the  same  determination,  though  on  a  different  ground ;  for 
though  it  was  not  the  immediate  object  of  the  parties  to  de«< 
lay  their  creditors  by  going  abroad,  yet  as  that  must  be  the 
necessary  consequence  of  such  an  act,  it  would  be  evidence 
of  their  intending  to  delay  or  defeat  their  creditors."  See 
further  Ramsbottom  v.  Lewis,  1  Camp.  279* 

B.  and  C.  having  been  partner3  in  trade  in  London,  under 
the  firm  of  B.  and  C,  upon  vL  dissolution  of  this  partnership, 
agreed  that  C.  should  irom  that  time  carry  on  trade  in  Lon- 
don on  bis  sole  account,  and  that  B.  should  establish  and  con- 
duct a  house  of  tr^de  in  Dublin,  under  the  firm  of  B.  and  C, 
in  the  profits  of  which  C.  should  equally  participate:  that 
all  goods  ordered  by  B.  to  be  purchased  by  C.  in  England, 
and  sent  by  him  for  the  use  of  B.  and  C.  to  be  sold  in  Dub- 
lin, should  be  charged  by  C.  to  the  firm  at  prime  cost  only. 
It  did  not  appear  that  the  creditors  in  general  were  apprised 
of  this  alteration.  B.  having  come  over  to  London  for  the 
purpose  of  making  some  arrangements  with  his  creditors, 
was  informed,  a  few  days  before  the  time  which  he  had  fixed 
for  a  meeting  with  them,  that  J.  S.  was  about  to  arrest  him 
on  the  following  day.  J.  S.  had  furnished  to  the  order  of  C. 
goods  which  had  been  seiit  to  B.  and  C.  for  sale,  J.  S.  know- 
ing; when  he  accepted  the  order,  that  they  were  destined  for 
B.  and  C.  and  having  credited  them  in  his  books.  C.  sent 
the  goods  to  B.  and  C.  without  charging  any  profit  on  them. 
B.  in  consequence  of  the  intimation,  immediately  returned  to 
Dublin  to  avoid  being  arrested.  During  the  whole  of  his 
residence  in  Dublin,  he  had  continued  to  keep  his  former 
house  in  London ;  his  name  was  on  the  door,  and  his 
wife  and  family  had  continually  resided  in  it.  The  court 
adjudged,  that  there  was  a  debt  due  from  B.  to  J.  S. ;  because 
the  goods  were  furnished  on  the  joint  account,  and  that  B. 
bad  committed  an  act  of  bankruptcy,  by  departing  the  realm 
with  an  intent  to  delay  a  creditor.  Williams  v.  Nunn,  1 
Taunt  270. 
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3.  Depart  from  his  Dwelling-house. 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of 
the  debtor  to  delay  his  creditor,  by  departing  from  his  dwell- 
ing-house, is  sufficient*.  But  if  the  departure  be  not  with 
such  intent,  it  is  not  an  act  of  bankruptcy.  Whether  the 
departing  from  the  dwelling-house  be  accompanied  with  an 
intent  to  delay  a  creditor,  is  a  question  of  fact  for  the  jury  to 
decide,  upon  all  the  circumstances^  "  If  a  trader  leave  his 
house,  circumstances  may  shew  that  it  was  not  for  the  pur* 
pose  of  absconding.**  Per  Lord  Mansfield,  C.  J.  in  Worsley 
V.  Demattos,  1  Burr.  467.    2  Kenyon,  237.  S.  C. 


4;  Otherwise  absent  himself. 

If  a  person,  who  has  not  a  constant  dwelling,  absent  him- 
self from  his  usual  abode  with  design  to  defeat  or  delay  his 
creditors,' he  shall  be  adjudged  a  bankrupt^ 

On  the  9Bth  of  November,  Hall  rode  out  of  town,  and  re- 
turned in  the  evening,  before  which  a  bailiff  had  been  at  his 
shop  to  arrest  him ;  the  next  morning  he  sent  for  the  bailiff, 
and  told  him  he  went  out,  in  order  to  get  the  term  of  the 
plaintiff,  and  now  the  return  of  the  writ  was  out,  if  they 
would  take  out  a  new  writ,  he  would  give  bail,  which  was 
done  accordingly,  and  this  was  holden  to  be  an  act  of  bank- 
ruptcy.   Maylin  v.  Eyloe,  coram  Raymond,  C.  J.  Str.  80d. 

A.  being  greatly  indebted,  gave  orders  that  he  should  not 
be  denied  when  his  creditors  called.  Several  creditors  called, 
and  A.  saw  them,  and  upon  their  asking  for  money  he  pre- 
tended to  go  out  to  get  it,  and  left  his  house  under  that  pre- 
tence, but  did  not  return  in  the  course  of  the  evening.  It 
was  proved  that  during  his  absence  he  went  either  to  the 
billiard  table  or  a  tavern.  Lord  Kenyon,  C.  J.  was  of  opi- 
nion that  these  were  acts  of  bankruptcy,  as  absenting  himself 
for  the  purpose  of  delaying  his  creditors.  Bigg  v.  Spooner, 
2  Esp.  N.  P.  C.  651. 

Where  a  trader  upon  being  arrested  for  debt  exceeding 
lOOl.  escaped  from  the  officer,  and  fled  into  the  house  of  an- 

g  Hammond  ▼.  Hincks,  5  Esp.  N.  P.  b  Aldridgev.  Ireland,  cited  Id  Williami, 
C.  139.  RobertiOQ  v.Liddell,9  East,  ▼.  Nunn,  1  Taunt.  273.  Holroyd  ▼. 
487.  Whitehead,  3  Camp.  N.  P.  C.  530. 
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other  and  was  pursued  by  the  officer  and  inquired  for  at  the 
house,  but  was  denied  and  the  door  kept  fast,  and  whilst  he 
remained  there  declared  that  he  did  it  for  fear  of  other  cre- 
ditors; and,  when  it  was  dark,  returned  home  to  his  own 
house,  and  gave  directions  to  deny  him  to  any  one  that 
called,  and  continued  nearly  a  month  in  his  bed-chamber;  it 
was  holden,  that  this  constituted  one  or  more  acts  of  bank- 
ruptcy, under  the  words  **  beginning  to  keep  house,"  or 
"  otherwise  absenting  himself."  Bayly  y.  Schofield,  1  M«  & 
S.338. 

A  trader  having  a  counting-house^  (the  only  place  in  which 
he  carried  on  business)  in  town,  and  a  dwellmg-house  in  the 
country,  departed  from  bis  counting-house,  to  which  he  never 
afterwanls  returned,  taking  his  books  with  him,  and  slept 
at  his  dwelling-house  a  few  nights,  after  which  he  finally 
quitted  that  also;  it  was  holden  that  the  trader,  having  de- 
parted from  his  counting-house  without  any  intention  of  re- 
turning, began  to  absent  himself  from  the  time  of  such  de- 
parture, within  the  meaning  of  this  clause,  and  thereby  com- 
mitted an  act  of  bankruptcy  at  that  time* 

If  a  trader  leave  his  house  in  order  to  avoid  his  creditors', 
it  will  be  an  act  of  bankruptcy,  although  no  creditor  was 
thereby  delayed. 

Where  a  trader  went  to  his  neighbour  and  told  him  that  he 
expected  to  be  arrested,  and  while  he  remained  there  was  in- 
formed that  a  sheriff's  officer  was  going  towards  his  bouse, 
upon  which  he  concealed  himself  in  the  back  room,  and  de- 
sired his  neighbour  to  watch,  and  when  told  that  the  officer 
had  gone  past  his  house  and  had  left  the  street,  immediately 
returned  home;  held  that  this  was  an  act  of  bankruptcy 
within  the  foregoing  words,  although  it  appeared  that  not 
only  no  creditor  was  delayed,  but  that  none  could  possibly 
be  delayed".  So  where  a  newsvender  who  frequented  the 
Royal  Exchange  for  the  purpose  of  collecting  intelligence 
for  a  newspaper,  appointed  a  creditor  to  meet  him  on  the 
Royal  Exchange,  and  afterwards  directed  a  friend,  if  the  cre- 
ditor inquired  there  for  him,  to  say  he  was  not  there;  held* 
that  this  was  an  "  otherwise  absenting  himself.''— Gibbs,  C.  J. 
expressed  an  opinion  in  this  case  that  the  words  "  otherwise 
absenting  himself  meant  an  absenting  himself  from  his 
creditors,  not  from  any  particular  place. 


k  Judine  ?.  Da  Cooensi  1  Bot.  &  Pul.       C.  139.  recogniied  in  Robeition  ▼• 

N.  R.  234.  Ltddell,  B.  R.  £.  48  G.  9  But,  487. 

1  Hammond  t.  Hincks,  5  Esp.  N.  P.    m  Cbenoweth  T.Hay,  1  M.  atS.  676. 

n  GilliDSfaam  v.  Lain|r>  ^  Taunt.  532. 
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'  A  trader  left  at  his  house  a  message  for  a  ci^ditor,  who 
had  in  his  absence  called  for  a  debt^  that  he  could  spare  no 
money,  and  would  not  pay  him  that  day,  and  would  go  out  of 
the  way  and  not  return  home  till  dinner  time«  It  was  holden, 
that  it  was  for  the  jury  to  consider  whether  ha  absented  him- 
self to  delay  a  creditor:  and*  this  evidence  warranted  their 
conclusion  that  he  did  not^  So  where  he  absented  himself 
from  his  bouse,  where  his  creditors  were,  to  avoid  irritation 
and  harsh  language'. 


5.  ** fie^ftn  to  keep  his  House** 

I  a 

The  observation  which  has  been  made  on  the  act  of  de- 
parting the  realm  may  be  repeated  here,  viz.  that  the  be- 
ginning to  keep  house  with  mtent  to  delay  creditors,  will 
constitute  an  act  of  bankruptcy,  although  it  is  not  proved 
that  a  creditor  was  in  fact  oelayed.  The  intention  to  delay 
creditors  must  be  found,  in  order  to  complete  the  act  of  bank- 
ruptcy,  but  the  time  during  which  the  debtor  has  kept  house 
is  immaterial,  whether  it  be  an  hour  or  a  day^. 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor, 
wfao  calls  for  money. 

A  denial  by  order  of  a  trader  to  a  creditor  is  not  of  itself 
an  act  of  bankruptcy «  but  only  evidence  of  it,  and  therefore 
may  be  explained.  If  a  man  is  sick,  or  if  a  man  lives  three 
days  in  business,  and  the  rest  of  the  week  in  the  country, 
this  explains  a  denial  at  any  other  house  or  lodging  at  any 
other  part  of  the  town,  saying,  **  Oo  to  the  shop?'  On  the 
other  handy  it  is  not  necessary,  in  order  to  constitute  a  de- 
nial an  act  of  bankruptcy,  that  the  bankrupt  should  have 
given  orders  to  deny  any  particular  person  by  name :  if  he 
gives  orders  to  be  denied  to  every  boay^  it  includes  creditors, 
and  is  a  keeping  the  house  within  the  meaning  of  the  statute." 
Per  Jx>rd  Mansfield,  C.  J.  in  Round  v.  Hope  and  Byde,  Co. 
B.  L.  5th  edit.  p.  94.  "  Although  an  authorized  denial  to  a 
creditor,  requiring  to  see  his  debtor,  is  the  most  usual  and 
familiar  evidence  of  begimmg  to  keep  house  within  the 
meaning  of  the  statute,  it  is  not  the  only  evidence  by  which 
this  may  be  proved.  If  a  trader  has  no  servant,  the  act  can- 
not be  evinced  through  such  a  medium.  In  that  case,  if  he 
shuts  himself  up  in  his  house,  debarring  all  access  to  it. 


o  Vincent  ▼.  Piater,  4  Tkunt.  603.  q  hgtteA  in  H^lor  y.  Hall,  Palmer, 

P  n>.  325. 
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whereby  his  creditors  are  delayed,  an  act  of  bankruptcy  is 
established,  by  proof  of  his  having  done  so.  And,  generally, 
if  a  trader  secludes  himself  in  his  house  to  avoid  the  fair  im- 
portunity of  his  creditors,  who  are  thus  deprived  of  the  means 
of  communicatine;  with  him,  he  begins  to  keep  house  within 
the  meaning  of  tne  legislature,  and  commits  an  act  of  bank- 
ruptcy/' Per  Lord  EUenborough,  C.  J.  in  Dudley  v. 
Vaughan,  1  Camp.  N.  P.  C.  273.  See  Bayly  v.  Schofield, 

1  Maule  and  Selwyn,  838.  and  ante  p.  188. 

**  The  denial  of  the  party  must  be  with  an  intent  to  delay 
creditors;  therefore  being  denied  when  sick  in  bed,  or  en- 
gaged in  conipany,  will  not  be  an  act  of  bankruptcy :  and 
Lee,  C.  J.  in  Field  v.  Bellamy,  H.  15  6.  S.  was  of  this  opi- 
nion, where  the  denial  was  by  agreement,  in  order  to  take 
out  a  commission.  But  in  Bramley  v.  Mundee,  London  Sit- 
tings, 9d  June,  1756,  Foster,  J.  held  it  sufficient  proof  of  an 
act  of  bankruptcy :  the  fact  proved  was,  that  the  party  (in 
consequence  oi  an  a^eement  made  at  a  meeting  of  the  cre- 
ditors two  hours  betore,  at  which  he  and  the  plaintiff  were) 
was  denied  to  the  plaintiff's  clerk,  who  was  sent  to  demand 
money ;  tcmen  qiuere,  for  how  can  such  a  denial  be  said  to 
be  with  intent  to  delay  the  creditor  ?  Probably  the  defen- 
dant himself,  in  this  case,  had  concerted  or  been  privy  to 
the  committing  the  act  of  bankruptcy  :  and  under  such  cir- 
cumstances a  denial  by  agreement  has  in  many  pases  been 
bolden  to  be  sufficient  proof  of  an  act  of  bankruptcy*  For 
where  a  person  has  been  assisting  in  procuring  such  act  of 
bankruptcy  to  be  committed,  it  does  not  afterwards  lie  in  his 
mouthy  nor  shall  be  permitted  to  say,  it  was  fraudulent  or 
ineffectual.  But  such  act  of  bankruptcy  will  be.  of  no  avail 
against  persons  who  were  not  privy  to  it.'*  Butler's  Nisi 
Prius,  39,  40.  See  also  Cawley  v.  Hopkins,  Ca  B.  L.  ''  I 
doubt  how  far  an  act  of  bankruptcy  committed  by  consent 
and  agreement  is  valid,  with  respect  to  a  third  person  not 
privy  to  such  agreement  Certainly  the  bankrupt  himself^ 
and  all  those  who  come  in  under  the  commission,  are  con- 
cluded to  say  any  thing  against  it  But  the  relation  of  a  com- 
mission of  bankruptcy  to  the  time  of  committing  the  act, 
though  useful  to  prevent  frauds,  is  sufficientlv  hard  already 
u  pon pri va te  persons :  and  ought  not  to  be  extended  farther.  An 
act  ot  bankruptcy  in  the  eye  of  the  law  is  considered  as  a 
crime ;  but  wnere  is  the  crime  of  denying  oneself  to  another 
by  previous  consent  and  agreement  ?"  Per  Lord  MansBeld^ 
C.  J.  in  Hooper  v.  Smith,  1  Bl.  R  442.   In  Bamford  v«  Baron, 

2  T.  R.  595.  n. ;  this  opinion  of  Lord  Mansfield  was  recpg- 
nized  by  the  court 


BANKRUPT.  191 

la  a  case  where  it  appeared  that  the  creditor,  to  ivhom  the 
denial  was  supposed  to  have  been  given  by  the  plaintiff's 
clerk,  had  only  demanded  payment  of  a  debt,  but  had  not 
asked  to  see  the  plaintiff  personally,  and  that  the  clerk,  sup* 
posed  to  give  the  denial,  had  no  specific  directions  for  giving 
it,  it  was  holden  that  such  denial  did  not  amount  to  an  act 
of  bankruptcy.    Dudley  v.  Vaughan,  1  Camp.  N.  P.  C.  271. 

A  person  carrying  on  business  at  Warwick,  came  occasion- 
ally to  London,  to  make  purchases  for  his  trade,  and,  while 
in  London,  'was  frequently  at  the  counting  bouse  of  C.  with 
whom  he  dealt,  and  where  other  -  persons  were  in  the  habit 
of  calling  upon  him  ;  it  was  holden,  that  desiring  C.  to  deny 
him  to  a  creditor,*  whom  he  expected- to  call,  and  concealing 
himself  in  C.'s  house  when  the  creditor  called^  was  an  act 
of  bankruptcy.    Curteis  v.  Willes,  1  R.  and  M.  58. 

In  Dickinson  v.  Foord,  Barnes,  160.  it  was  holden,  that 
keeping  house  with  intent  to  delay  creditors,  without  an 
actual  denial,  was  sufficient ;  but  in  (Jarret  v.  Moule,  6  T.  R. 
575.  a  different  rule  was  laid  down,  viz.  that  there  must  be 
au  actual  denial  to  a  creditor,  with  intent  to  delay  him ; 
and  Lord  Kenyon,  C,  J.  said,  that  on  trials  in  cases  of  this 
kind,  the  question  had  always  been  as&ed,  whether  or  not 
the  debtor  was  denied  to  the  creditor.  So  in  Hawkes  v. 
Saunders,  Co.  B.  L.  5th  edit.  p.  79*  it  was  holden,  that  an 
order  to  be  denied,  without  an  actual  denial,  was  not  suffi- 
cient(l).  But  if  the  trader  gives  a  general  order  to  be  denied, 
and  is  denied  to  a  creditor,  it  is  sufficient',  although  the 
object  of  the  trader  was  to  be  denied  to  another  creditor,  and 
not  to  the  person  who  called. 

The  denial  must  be  to  a  creditor  who  has  a  debt  due  to  de- 
mapd' ;  a  denial  to  the  holder  of  a  security  payable  at  a  fu- 
ture day  will  not  be  sufficient,  although  the  security  be  such 
as  may  by  statute  7  Geo.  1.  c.  3L  §  1,  2^  be  proved  under  the 
commission* 

But  denial  to  the  holder  of  a  bill,  on  the  morning  of  the 
day  on  which  it  becomes  due,  is  sufficient 

A.  being  in  bad  circumstances^  on  the  evening  of  the  7th 

r  M ucklow  ▼.  May,  1  Taunt  479.  t  Colkett  v.  Freemuk.  2  T.  R.  59. 

8  £z  parte  Levi,  7  Vin.  Abr.  61.  pi.  14. 


(1)  S.  P.  Per  Lee,  0.  J.  in  Jackman  v.J  Nightingale,  Bull.  N.  P. 
40*  and  that  therefore  it  was  necessary  to  prove  that  the  person  de- 
nied was  a  creditor.  Lord  Oamden,  C.  J.  held,  that  being  denied  to  one 
who  came  on  behalf  of  a  creditor  was  not  sufficient.  Green's  B.  L.  39. 
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or  January,  ezpreased  his  fears  to  his  clerk  that  he  shoufd 
not  be  able  to  pay  a  bill  which  would  become  payable  the 
next  day,  and  desired  him  to  come  earlier  than  usual  the 
next  momiug,  and  be  in  the  way»  and  in  case  the  holder  of 
that  bill  should  inquire  for  him  to  deny  him.  The  holder 
of  the  bill  called  the  next  morning  before  nine  o*clock,  and 
presented  the  bill  for  payment,  when  the  clerk  said  that  his 
master  was  not  at  home.  In  the  course  of  the  day,  A.  ap« 
peared  in  public,  and  before  five  o'clock  in  the  evening  paid 
the  bill.  The  judge  directed  the  jury  to  find  for  the  plain- 
tiff, conceiving  that  the  act  of  iMinkruptcy  was  complete  by 
the  denial  of  a  creditor  with  intent  to  delay  hinu  Several 
of  the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  a  bill  has  the  whole  of  the  day  on  which  it  becomes 
due,  till  five  o'clock  to  pajr  it  in.  However,  upon  the 
judge's  repeating  to  them  his  opinion,  the  jury  found  for 
the  plaintiff.  A  motion  was  made  for  a  new  trial  on  the 
ground  suggested  by  the  jury,  and  a  question  was  raised, 
whether  the  bill-holder  could  be  considered  as  a  creditor  un- 
til after  the  expiration  of  the  time  which,  by  the  custom, 
the  payer  had  to  discharge  it  in ;  and  it  was  contended  also, 
that  the  creditor  in  this  case,  supposing  him  to  be  one  then, 
could  not  be  said  to  have  been  delayed,  as  he  had  been  punc- 
tually paid  in  due  time,  and  could  not  have  protested  the  bill 
till  mer  five  o'clock.  But  the  court  approving  the  direction 
of  the  judge,  refused  to  grant  a  rule.  * 


7.  Yield  himself  to  Prim. 

B.  was  arretted  for  981.,  and  although  he  had  money  suffix 
cient  to  pay  the  debt,  yet  chose  rather  to  go  to  prison,  in  or- 
der, as  be  declared,  to  force  his  creditors  to  come  to  a  com- 
position. Ld.  Talbot,  C.  held  this  to  be  an  act  of  bank- 
ruptcy, but  observed,  that  if  there  had  not  been  an  intention 
to  delay  creditors,  yielding  himself  to  prison  would  not  con- 
stitute an  act  of  bankrupt^.  Exp.  Barton,  7  Vin.  Abr.  tit. 
Cred.  Sc  Bankr.  61, 69,  pi.  15. 

9.  Procure  hxmedf  to  he  arretted^  or  his  goods,  money,  or  chcUSels,  to 
he  attached,  sequestered,  or  taken  in  execution. 

It  was  said  by  Lord  Mansfield,  C.  J.  in  Clavey  v«  Hayley^ 
Cowp.  498.  that  the  word  ^*  attachment,"  being  coupled  with 
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**  arrests  and  seauestrationsy^  shewed  that  the  legislature 
meant  that  sort  6i  attachmeot  by  which  suits  are  commenced, 
and,  that  they  plainly  had  in  view  the  customs  of  London, 
and  other  towns,  where  that  species  of  process  is  made  use  of. 
Hence,  where  a  person  executes  a  bona  and  warrant  of  attor- 
ney to  confess  judgment,  either  for  a  bon&  fide  debt",  or  for  a 
larger  sum  than  is  really  due*,  and  judgment  is  entered  up  ac- 
cordingly, and  the  debtor^s  goods  taken  in  execution,  such  ex- 
ecution is  not  an  '^  attachment,'*  and  consequently  is  not  an  act 
of  bankruptcy,  within  the  meaning  of  this  clause.  A  seques- 
tration in  London  is  a  method  of  proceeding  in  an  action  of 
debt,  where  the  party  cannot  be  found;  in  which  case,  upon 
the  action  being  entered,  the  officer  goes  to  the  warehouse  of 
the  defendant  where  the  goods.are,  and  fixes  a  padlock  on 
the  door,  and  if  the  defendant  does  not  put  in  bail  in  time, 
judgment  is  given  against  him,  and  his  goods  are  sold  in  sa- 
tisfaction. 

10.  Make,  either  within  this  realm  or  ehewhere,  any  fratidulent  arant 

or  conveyance  of  any  of  his  lands^  tenements,  goods,  or  chattels,  or 

.  make  anyfrauaulent  surrender  of  his  copyhold,  lands,  or  tenementSf 

or  make  any  frauduUni  gift,  delivery,  or  transfer  of  any  of  his 

goods  or  chattels^ 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to  pay 
even  a  just  and  bonk  fide  creditor,  or  one  who  by  possibility 
may  b^ome  a  creditor  (viz.  a  surety')  assigns  by  deed  all*, 
or  even  a  part  (9)  of  his  effects  to  such  creditor,  the  deed 
is  fraudulent,  and  consequently  an  act  of  bankruptcy  within 

u  Hannan  t.  SpottUwood,  Co.  B.  L.    y  HasseU  v.  Simpsoo,  Doug.  88.  n. 

5tb  edit  p.  100.  x  Woneley  ▼.  Demattot,  1  Barr.  467. 

X  Clayey  ▼•  Hayley,  Cowp.  427.  2  Kenyon,  218.  S.  C.     WiUon  ▼. 

Pay,  2  Bun.  82V. 


(2)  It  may  be  proper  here  to  take  notice  of  the  case  of  Hooper 
V.  Smith,  1  Bl.  Rep.  442*  where  Lord  Mansfield,  C.  J,  took  a  dis- 
tinction between  a  conveyance  executed  by  a  trader  of  all  his  effects, 
and  a  conveyance  of  part  of  his  effects,  and  relied  on  the  cases  of 
Xock  V.  Goodfellow,  10  Mod.  489.  and  Small  v.  Dudley,  2  P.  Wms. 
427.  as  establishing  this  proposition,  viz.  that  a  trader  might  five 
a  preference  to  one  creditor  by  assi^ing  to  him  a  part  only  of  his 
soods  for  the  payment  of  part  of  his  debt.  It  must  be  observed^ 
however,  that  this  opinion,  delivered  by  Lord  Mansfield  at  Nisi 
Prius,  can  hardly  be  considered  as  an  authority.  First,  because  it 
is  at  variance  with  the  sentiments  expressed  by  his  lordship  on  the 
«ame  pointi  in  delivering  the  judgment  of  the  court  in  Worseley  v. 

o 
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the  meaning  of  this  clause*.    And  the  same  rule  holds  if  the 
assignment  be  to  son^e  creditors,  but  in  total  exclusion  of 
.  others.    If  all  the  creditors  do  not  concur,  the  deed  is  fraud- 
ulent and  an  act  of  bankruptcy^ 

Hence  where  a  conveyance  by  deed  was  made  by  A.  a 
tradei*,  of  aU  his  effects,  as  a  security  to  B.,  who  had  agreed 
to  become  A.*s  banker,  and  to  answer  his  drafts,  for  the  pur- 

!>ose  of  enabling  him  to  carry  on  his  trade,  subject  to  a  de- 
easance  on  his  paying  such  sums  as  B.  might  advance,  with 
a  covenant  that  on  failure  in  the  performance  of  the  condi- 

a  Ex  ^parte  Foord,  cited  by  Lord  Mam-    b  Edchardt  t.  Wilson,  S  T.  R.  140. 
field,  in  1  Butt.  477.  Kettle  ▼.  Ham-    c  Woneley  ▼.  DemattOB,  1  Burr.  407. 
mond,  Middlesex  Sittings  after  H. 
7  Geo.  3.  BuU.  N.  P.  40. 

Ill  I  III  IP—      ■  .      I       !■■       I  ■■     11  I     .  I         ■!      ■■!■■  I  I      I    ■■        I  I  I  I         ^ 

Demattos,  1  Burr.  478.  The  words  of  which  report  are  these,  **It 
has  been  argued,  that  after  a  resolution  taken  by  a  trader  to  commit 
an  act  of  bankruptcy,  the  trader  so  resolving  to  become  a  bankrupt, 
might  lawfully  prefer  a  just  creditor,  by  conveying  part  of  his 
effects  to  satisfy  that  creditor's  debt.  It  is  not  necessary  to  deter- 
mine that  question  in  this  cause,  for  here  the  conveyance  is  of  all^ 
and  therefore  I  mil  only  say  that  no  such  proposition  is  yet  established, 
much  less  in  the  extent  whereunto  it  has  been  urged."  From  the 
language  of  this  report  then  it  may  be  collected  that  the  impression 
on  Lord  Mansfield's  mind  at  that  time  was,  that  the  same  point, 
which  in  Hooper  v.  Smith  he  considered  as  settled,  was  not  then  esw 
tablished ;  and  it  is  clear  that  the  cases  of  Cock  v.  Goodfellow,  and 
Small  v.  Oudley,  (which  are  the  only  cases  mentioned  by  Lord 
Mansfield  in  Hooper  v.  Smith,)  were  fully  within  his  contemplation 
when  he  deliverea  the  opinion  of  the  court  in  Worseley  v.  Demattos, 
because  he  has  there  stated  those  cases  at  great  length. 

2dly,  If  this  point  was  not  decided  in  Cock  v.  Goodfellow  and 
Small  V.  Oudley,  it  can  hardly  be  considered  as  having  been  esta- 
blished in  Hooper  v.  Smith,  because,  independently  of  that  being  a 
nisi  prius  decision,  there  was  another  point  made  in  the  case,  viz. 
whether  there  was  not  a  concerted  act  of  bankruptcy ;  and  it  is  not 
quite  clear  from  the  report,  on  which  of  these  two  points  Lord 
Mansfield  ultimately  decided  the  case. 

3dly,  The  opinion  of  Lord  Mansfield,  in  Hooper  v.  Smith,  is  con- 
tradicted by  subsequent  decisions,  viz.  Devon  v.  Watts,  B.  R.  Doug. 
85.  and  Linton  v.  Bartlet,  C.  B.  3  Wils.  47.  of  which  last  case, 
though  Lord  Mansfield  said,  in  Rust  v.  Cooper,  Cowp.  632,  633,  that 
'  it  went  further  than  any  former  case,  yet  he  adds,  that  it  was  well 
and  fully  considered.  See  also  Morgan  v.  Horseman,  3  Taunt.  2*43. 
where  the  doctrine  laid  down  in  Linton  v.  Bartlet,  and  Rust  v« 
Cooper,  was  recognised  by  Sir  J.  Mansfield,  C.  J.  The  language  of 
the  old  statute  was,  conveyance  of  his  lands,  &c. ;  but  in  the  6 
Ge    4.  C/  16.  the  words  are  **  conveyance  of  any  of  his  lands,"  &c. 
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tiont,  B.  should  take  possession  of  the  effects ;  the  convey- 
ance was  hoiden  to  be  fraudulent,  and  an  act  of  bankruptcy, 
although  the  transaction,  as  between  the  parties,  was  fair 
and  for  a  good  and  valuable  consideration ;  Ist^  on  the  ground 
of  A.'s  remaining  in  possession  (3)  after  the  execution  of 
the  deed,  and  thereby  obtaining  a  false  credit ;  and  2ndly, 
on  the  ground  of  an  undue  preference  having  been  given  by 
the  deed  to  B.  contrary  to  the  spirit  of  the  bankrupt  laws, 
which  anxiously  provide  for  an  equal  distribution  o^  the  es- 
tate of  the  bankrupt  among  all  his  creditors  (4). 

So,  where  a  trader,  being  in  distressed  circumstances',  ex- 
ecuted a  deed  of  assignment  of  aU  his  estate  to  otie  of  his 
creditors,  purporting  to  be  a  security  for  an  unliquidated 
sum,  without  delivering  any  kind  of  possession,  except  giv- 
ing a  letter  of  attorney  to  his  own  clerk  (who  had  before  this 
transaction  managed  his  affairs,)  to  collect  debts,  &c.  the 
assignment  was  hoiden  fraudulent  on  the  ground  of  undue 
preference,  and  there  not  being  any  alteration  of  posses- 
sion (5). 

A  trader  finding  bis  circumstances  on  the  declines  exe- 
cuted at  midnight  a  bill  of  sale  of  idl  his  goods  (with  the 
exception  of  a  few  articles  to  the  amount  of  about  1001.)  to 
«ome  favourite  creditors,  in  trust  to  pay  them  their  full  debts, 
leaving  other  debts  to  the  amount  of  9001.  unprovided  for, 
and  absconded  the  next  morning ;  the  deed  was  hoiden  frau- 
dulent, for  the  interest  which  was  excepted  in  the  assignment 
was  too  minute  to  make  a  difference. 


d  WUaoA  y.  Day,  2  Burr.  827. 


e  Compton  ▼.  Bedford,  1  Bl.  R.  362^ 
London  Sittings  after  U.  T.  176^. 
Lord  Mansfield,  C.  J. 


(3)  The  circumstance  of  the  assignee  of  the  effects  not  taking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  ex^ 
plained.    Per  Lord  Mansfield,  C.  L  1  Burr.  484. 

(4)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particular  creditor  necessarily  prevents  the  property  of  the  trader 
from  being  distributed  as  the  law  requires  in  cases  of  bankruptcy, 
that  is  itself  an  act  of  bankruptcy. .  Per  Le  Blanc,  J.  in  Newton  t. 
Chantler,  7  East,  145. 

(5)  It  is  observable  that  in  this  and  in  the  preceding  case  the 
deed  was  valid  as  between  the  parties,  which  circumstance  .was  ad- 
verted to  by  Lord  Hansfield  m. Wilson  v.  Day^  where  he  said, 
that  it  was  not  necessary,  that  the  deed  should  be  fraudulent  as  be*> 
tw«ea  the  patties ;  it  was  sufficient,  if  it  was  a  fraud  on  the  creditors 
generally. 

02 
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It  is  to  be  observed,  that  the  circmnstance  of  the  trader 
beins  at  the  time  of  the  conveyance  under  arrest  at  the  suit 
of  the  creditor,  to  whom  the  conveyance  is  made,  will  not 
vary  the  cas^. 

In  a  case  where  a  trader  being  in  insolvent  circumstancefl^, 
in  consideration  of  a  loan  of  130U  without  interest,  assigned 
one-third  part  of  all  his  effects  to  the  lender,  who  was  his 
brother,  and  within  two  days  after  the  execution  of  the  deed, 
the  trader  absconded ;  it  was  holden,  that  the  bill  of  sale  was 
fraudulent,  on  the  ground  of  its  being  made  in  contempla- 
tion of  bankruptcy,  and  its  being  partial  and  unjust  to  other 
creditors. 

So,  where  a  trader,  in  insolvent  circumstances^,  having 
an  act  of  bankruptcy  in  contemplation,  and  being  threat- 
ened with  an  attachment  for  non-payment  of  money  under  a 
decree  of  the  Court  of  Chancery,  voluntarily  by  deed  as- 
signed a  lease,  part  of  his  estate,  to  three  of  his  creditors, 
(one  of  whom  had  lent  him  money,  and  the  other  had  in- 
dorsed notes  for  him,)  as  a  security  for  the  payment  of  these 
debts,  and  then  in  trust  for  himself;  the  deed  was  Mden  an 
fict  of  bankruptcy,  ist.  As  a  fraud  upon  the  creditor  under 
the  decree,  who  might  have  claimed  tne  beneBt  of  the  lease, 
notwithstanding  the  assignment  was  for  a  valuable  conside- 
ration, on  the  authority  of  Twyne*s  caset  and  Sndly,  As 
being  a  voluntary  preference  contrary  to  the  general  policy 
of  the  bankrupt  laws. 

Where  a  trader,  being  arrested  for  debt  by  one  creditor^, 
executed  a  bill  of  sale  to  another  creditor  (who  had  been 
induced  to  give  a  bond  for  his  appearance  at  the  return  of 
the  writ)  of  all  his  effects,  for  the  purpose  of  paying,  in  the 
first  instance,  the  debts  due  to  both  the  creditors,  and  after- 
wards the  overplus^  if  any,  to  himself:  and  the  creditor,  to 
whom  the  bill  of  sale  was  executed,  took  possessioo  of  the 
effects  the  day  after  the  execution  of  the  deed,  on  which  day 
the  trader  committed  an  act  of  bankruptcy  by  keeping  house; 
it  was  holden,  that  the  execution  of  the  bill  of  sale  was  an 
act  of  bankruptcy, 

A  trader,  being  urged  by  the  importunity  of  a  creditor,  ex- 
ecuted a  conv^ance  of  lands  in  trust  to  sell,  and  to  pay  such 
creditor,  with  a  further  trust  to  pay  debts  to  certain  relative^ 
ill  order  to  give  them  sn  undue  preference  in  contemplatioa 

f  Newton  t.  CbanUer,  7  East,  138.  alio  Law  t.  Skinner,  2  Bl.  R.  WL 

r  Linton  ▼.  Bartlet,  3  Will.  47.  which  it  not  inaertcd,  becauac  the 

M  Devon  t.  Watti,  Don^.  85.  icport  wb«  question^  in  Haaaelt  T« 
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of  bankruptcy » it  was  bolden,  that  the  deed  so  executed  was 
ED  act  of  bankruptcy^. 

A  trader,  knowing  himself  to  be  in  insolvent  circum- 
stances', and  being  under  arrest  in  execution  at  the  suit  of 
a  creditor,  executra  a  bill  of  sale  of  alt  his  goods  to  the 
creditor,  for  the  purpose  of  paying  his  debt,  with  a  reser- 
vation of  the  surplus  to  himself;  it  was  holden  that  this  as* 
signment,  although  executed  under  the  compulsion  of  an  ar- 
rest was  fraudulent,,  and  ap  act  of  bankruptcy;  the  neoessaiy 
cousejqjuence  of  the  deed  being  to  prevent  the  bankrupt  from 
carrying  on  tcade,  and  thereby  operating  as  an  injury  to  the 
other  creditors. 

It  must  be  observed,  that  it  is  not  competent  (6  those  per- 
sons who  have  signed  the  fraudulent  deea",  or  to  those  who, 
without  executing,  have  assented  to  the  deed",  and  are  privies 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.  But 
where  a  commission  of  bankruptcy  was  sued  out  on  a  fraudu- 
lent deed,  upon  the  petition  of  a  creditor  who  had  not 
concurred  in  such  deed,  but  who  was  chosen  assignee,  to^ 
ther  with  other  creditors  who  had  concurred  and  were  privy 
to  the  fraud^;  it  was  holden,  that  it  was  not  any  objection 
to  an  action  iHought  by  them  as  assignees  for  the  recovery  of 
part  of  the  bankrupt's  estate,  that  some  of  the  assignees  had 
concurred  in  the  fraudulent  deed,  the  petitioning  creditor  not 
having  so  concurred. 

A.  faavins  contracted  with  a  canal  company  to  build  works  . 
on  the  canar,  as  their  engineer,  purchased,  with  money  ad- 
vanced by  the  company,  timber. and. other  articles  for  that 
purpose,  which  were  deposited  on  the  premises  of  the  com- 
pany. Being  considerably  indebted,  ne  borrowed  of  the  / 
company  a  further  sum  of  money  to  pay  his  creditors  the  full 
amount  of  their  debts,  and  as  a  security  executed  a  bill  of 
sale  of  his  effects,  which  were  then  lying  on  the  premises  of 
the  company,  and  delivered  them  by  the  delivery  of  a  copper 
halfpenny.  It  was  insisted,  that  the  bill  of  sale  was  fraudu- 
lent, because  the  possession  remained  to  all  appearances  the 
same  after  as  before  the  conveyance,  and  the  bankrupt  con- 
tinued to  gain  a  false  credit  as  the  owner  of  the  goods ;  but 
the  court  held,  that  possession  of  the  goods  having  been  de- 

k  Moigaii  ▼.  Hocsanan,  3  Tumt  241.  C.  J.  S.  P.  1  Holt*t  N.  P.  C.  13. 8.  C. 

1  Nawtonv.  ChuiUer,  B.R.H.40Q.  Thislastwu  the c&m of  a  petition- 

8.  7  But,  138.  ins  creditor, 

m  Bamfofd  ▼.  Baton,  2  T.  R.  I|94.  n.  o  Tappenden  t.  Boigeii,  4  £att*fl  R. 

n  Hicka  t.  Borfltt,  WinUm  Lenl  Aat.  230.  Jackion  ▼.  Inrin,  2Ca]np.  N.  P. 

1812.    par  CluEirabra,  J.  4  Campb.  C.49. 
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livered  to  the  company  at.  the  time  of  the  execution  of  the 
bill  of  sale,  as  far  as  possession  under  these  circumstances 
could  be  given,  the  deed  was  not  fraudulent. 

The  statute  does  not  require  that  the  conveyance  should 
be  made  in  contemplation  of  bankruptcy/it  is  suQicient  if  it 
be  made  voluntarily,  in  order  to  give  a  preference  to  particular 
creditors,  to  the  preference  of  his  general  creditors^. 

Formerly,  the  act  of  bankruptcy  drew  the  line  of  separa- 
tion between  that  property  which  might  be  disposed  of  by 
the  bankrupt,  and  that  which  was  vested  in  the  assignees  ^ 
afterwards,  it  was  established,  that  if  a  trader  in  contempla-^ 
tion.of  bankruptcy,  make  a  voluntary  disposition  of  bis 
property,  in  favour  of  a  particular  creditor,  such  disposition 
is'void. 

This  doctrine  of  voluntary  preference  was  not  distinctly 
laid  down  until  the  case  of  Harman,  assignee  of  Fordyce,  v. 
Fisher,  irt  1774.  Cowp.  117.  It  was  there  stated  in  terms 
for  the  first  time ;  and  it  may  be  considered  as  an  excres- 
cence  on  the  bankrupt  laws  which  is  to  be  watched,  and 
not  extended,  nor  to  be  acquiesced  in  unless  strictly  proved. 
The  cases  prior  tb  Harman  v.  Fisher,  viz.  Alderson  v.  Tem- 
ple, 4  Burr.  2236,  and  Martin  v.  Pewtress,  4  Burr.  9477, 
were  cases  of  gross  aifid  palpable  fraud.  The  case  of  Har- 
man V.  Fisher,  was  this : — Fordyce,  at  five  o'clock  in  the 
moniing,  just  going  to  commit  an  act  of  bankruptcy,  or- 
dered his  servant  to  take  a  letter  containing  certain  bills  to 
a  creditor  in  discharge  of  a  debt,  and  in  the  letter  he  tells  the 
creditor  that  he  has  the  honour  to  shew  him  thai  preference 
which  he  conceives  is  certainly  his  due.  About  an  hour  af- 
terwards, Fordyce  absconded  and  went  to  France.  This  was 
holden  to  be  void,  Lord  Mansfield,  C.  J,  observing^  that  thi^ 
was  done  **  pursuant  to  no  contract:  in  performance  of  no 
obligation ;  in  no  course  of  dealing ;' without  the  privity  of  the 
creditor,  or  call  o»  his  part  for  the  money,  and  without  the 
probability  of  the  notes  being  delivered  before  an  act  of  bank- 
ruptcy was  committed."  Then  followed  the  case  of  Rust  v. 
Cooper,  where  it  was  expressly  stated,  that  the  goods  were 
delivered  in  contemplation  of  bankruptcy  and  in  order  to  give 
the' defendant  a  preference.  But  even  there.  Lord  Mansfield 
says,  '*If  in  a  fair  course  of  business  a  man  pays  a  creditor 
who  comes  to  be  paid,  notwithstanding  the  debtor's  know- 
ledge of  his  own  affairs,  or  his  intention  to  break,  yet,  beipg  a 
fair  transaction  in  the  course  of  business,  the  payment  is  good ; 

q  PulliBg  ▼.  Tncker,  4  B.  &  A.  d9SL 
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for  the  prefereoce  is  there  got  consequentially  and  not  by  de- 
sign.'* So  if  a  creditor  call  for  payment  before  the  intention 
of  voluntary  preference  can  be  accomplished^  it  is  sufficient 
to  take  the  case  out  of  the  rule.  So  a  transfer  of  property 
made  under  the  appehension  of  a  prosecution  for  forgeryi  is 
valid*. 

B.  a  bookseller*,  in  September  1807>  applied  to  the  defen- 
dant, a  pawnbroker,  to  niscount  three  bills  for  him,  which 
he  had  drawn  upon  C.  and  D.  The  defendant  gave  him  cash 
for  them,  but  soon  after  becoming  suspicious  of  B.'s  credit^ 
he  asked  him,  whether  they  were  not  accommodatipn  bills  s 
B.  answered  that  they  were.  The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  became  due.  In  consequence 
of  this  application,  B.  at  different  times,  between  November 
and  February,  deposited  with  the  defendant  various  parcels 
of  books  tQ  the  value  of  about  SOOl.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.  These  books  were  chiefly  brought  by  B. 
in  a  hackney-coach  in  the  evening.  It  likewise  appeared 
that  he  had  compounded  with  his  creditors  two  or  three 
years  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  had /lent  him  money  to  pay  the  stipu- 
lated composition.  B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 
against  him  on  the  17th  of  that  month;  the  bills  then  re- 
maining  in  the  defendant's  hands  unsatisfied.  It  was  con- 
tended on  the  part  of  the  plaintiffs,  that  the  defendant  had 
unduly  obtained  possession  of  the  books  by  a  voluntary 
preference.  Lord  EUenborough :  ••  How  is  this  a  case  of 
voluntary  preference?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.  The  bills  were  not  due, 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
bad  a  right  to  ask  for  farther  security.  The  defendant  had 
not  a  right  of  action  when  the  books  were  deposited  with 
him  ;  but  the  bills  constituted  a  good  petitioning  creditor's 
debt,  and  might  have  afforded  him  the  means  of  compulsion. 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank- 
ruptcy are  void.  Precedent  acts  supposed  to  be  in  contem- 
plation of  bankruptcy  have  likewise  been  invalidated  \  but 
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this  is  an  excrescence  upon  the  bankrupt  laws.  The  cases 
upon  the  subject  have  gone  far  and  far  enough,  and  I  am  not 
disposed  to  give  them  any  extension.  If  the  debt  had 
been  due  here,  the  preference  certainly  would  not  have  been 
fraudulent.  It  wants  voluniariness  in  which  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  of  a  debt  actually  due  has  beeii 
allowed  to  be  valid,  has  not  been  that'  he  might  resort  to  a 
suit  to  enforce  payment,  but  that  his  demand"  repels  the 
presumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest.  A  de- 
mand of  further  security  for  a  debt  not  yet  due  has  the  same 
eifect;  and  in  neither  case  is  there  any  fraud  upon  the 
bankrupt  laws,  on  which  ground  alone  transactions  previous 
to  bankruptcy  can  be  set  aside.'*  Plaintiffs  nonsuited.  On 
a  motion  to  set  aside  the  nonsuit,  the  court  were  of  opinion, 
that  the  delivery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and 
void  ;  that  in  order  to  cpnatitute  such  voluntary  preference, 
two  things  must  concur':  first,  that  the  delivery  should  be 
ToluntaTy  on  the  part  of  the  iMinkrupt ;  and,  secondly,  that 
at  the  time  of  sucn  delivery,  there  should  be  a  contemplation 
of  bankruptcy.  In  the  present  case,  the  proposition  for  giv- 
ing further  security,  came  from  the  creditor,  and  not  from 
the  bankrupt.  Hartshorn  v.  Slodden,  S  Bos.  and  Pul.  582. 
was  cited  as  in  point ;  see  also  Smith  v.  Payne,  6  T.  R.  152. 
A  creditor  obtains  a  preference  in  contemplation  of  an  in- 
tended deed  of  composition,  which  -would  be  fraudulent 
ugainst  the  creditors  under  that  deed;  the  composition 
going  off,  the  creditor  may  hold  his  securities  against  a 
commission  of  bankruptcy  subsequent^  issued,  and  pot  con- 
templated at  the  time 'of  the  preference;  Wheelwright  v. 
Jackson,  5  Taunt.  109.  It  will  be  remarked,  that  the  statute 
6  6.  4.  c  16.  s.  3.  for  the  first  time,  makes  a  fraudulent  gift, 
delivery,  or  transfer  of  goods,  or  chattels,  an  act  of  bank* 
rqptcy,  although  such  gift,  &c.  be  not  by  deed* 

.S.  5.  Having  been  arrested,  m  xiomnMiied  to  pmon  for  debt,  or  on 
any  attachment  for  non-payment  of  money ,  shaU,  upon  such  arrest, 
&c»  or  upon  any  detention  for  debt,  lie  m  prison  for  21  days;  or 
iutving  Been  arrested  or  committed  to  prison  for  any  other  cause, 
shaU  He  in  prison  for  21  days  afier  any  detainer  for  debt  lpdge4 
against  him  and  not  discharged. 

The  day  on  which  the  anest  is  made  is  to  be  included  in 
the  jreckoning";  according  to  the  rule,  that,  where  the  com* 

u  GlauiDgton  v.  Rawlini,  3  East's  R.  407. 
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putatidti  of  time  is  to  be  made  from  an  act  done,  as  in  this 
case  from  the  arrest  of  the  trader,  the  dai^when  such  act  is 
done  is  to  be  included,  and.the  period,  which  was  two  lunar 
months,  is  now  twenty-one  days.  But  if  there  is  not  a  conti* 
nuing  imprisonment  from  the  time  of  the  arrest,  then  the  in- 
tention or  the  legislature  appears  to  have  been  that  the  time 
should  run  only  from  the  time  of  the  party's  going  to  prison, 
and  not  from  the  arrest  Hence  where  a  trader  was  arrested 
fordebt  on  the  4th  of  November",  but  allowed  to  go  at  large 
until  the  8th,  when  be  returned  into  custody,  and  being  af- 
terwards moved  into  the  King's  Bench  prison,  lay  there  up- 
wards of  two  months,  it  was  holden,  that  the  act  of  bank- 
ruptcy which  he  thus  committed,  had  reference  only  to  the 
8tb  when  he  returned  into  custody,  and  not  to  the  4th  when 
the  original  arrest  took  place.  So  where  a  trader,  being  ar- 
rested, put  in  bail^,  and  afterwards  surrendered  in  discharge 
of  his  bail,  and  continued  above  two  months  in  prison, 
it  was  holden,  that  he  was  a  bankrupt  only  from  the  time  of 
surrender,  not  from  the  time  of  his  arrest  But  where  sham 
bail  was  put  in  before  a  judge*  as  a  means  to  get  the  trader 
turned  over  to  the  prison  of  the  court,  and  he  was  accordingly 
surrendered  and  sent  there,  it  was  holden  that  the  imprison- 
ment was  to  be  computed  from  the  arrest ;  there  being  an  un- 
broken imprisonment  from  the  time  of  the  arrest,  and  the 
bailing  being  considered  as  a  mere  form  to  turn  the  bankrupt 
over  from  one  custody  to  another. 

A  trader  was  surrendered  in  discharge  of  his  bail  on  the 
1st  June,  1818,  between  six  and  eight  o'clock  ur  the  evening. 
On  the  same  day,  between  one  and  two  o'clock  in  the  after- 
noon, a  writ  of  fieri  facias  was  delivered  to  the  defendants, 
who,  by  their  officer,  entered  into  the  premises  of  the  bank- 
rupt and  seized  the  goods;  the  bankrupt  lay  in  prison  more 
than  two  months  afterwards.  It  was  insisted,  on  the  part  of 
the  plaintiffs,  that  the  act  of  bankruptcy  having  been  com* 
mitted  on  the  same  day  that  the  goods  were  taken  in  execu- 
tion, the  plaintiffs  must  in  law  be  considered  as  having  the 
property,  of  the  goods  vested  in  them  during  the  whole  of  the 
day,  because  there  could  not  be  a  fraction  of  a  day.  But 
Abbott,  C.  J.  thought  there  might,  and  nonsuited  the  plain- 
tiffs ;  i^nd  the  court  afterwards,  on  motion  to  set  aside  the 
nonsuit,  concurred*  in  opinion  with  the-chief  justice, 

X  Banaid  t.  Palmer,  I  Camp.  N.  P.  0.  2  B.  and  A.  585.     See  also  Sadler  t. 
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Although  the  trader  is,  during  the  twenty-one  days,  in  a 
progressive  course  of  committing  an^act  of  bankruptcy**,  yet 
the  act  of  bankruptcy  is  not  complete  until  the  expiration  of 
tlie  twenty-one  days,  and  consequently  a  commission  cannot 
regularly  issue^until  that  time;  for,  in  order  to  obtain  it,  there 
must  be  an  affidavit  that  the  party  has  committed  an  act  of 
bankruptcy.  The  property  of  the  bankrupt  vests  in  the  as- 
signees by  relation  either  from  the  time  of  the  arrest^  or  the 
going  to  prison,  as  the  case  may  be. 

A  sheriff's  officer  having  arrested  a  defendant  (who  was 
dangerously  ill)  on  mesne  process  in  his  own  house,  left  him 
there  in  the  custody  of  a  follower,  not  named  iu  the  warrant, 
until  he  was  recovered ;  it  was  holden'  that  this  was  such  a 
legal  custody,  that  if  the  imprisonment,  of  which  this  was  a 
part,  were  continued  for  two  months,  {now  twenty-one  days,) 
it  would  constitute  an  act  of  bankruptcy. 

A  penalty  due  to  the  crown  for  smuggling  is  a  debt  within 
this  statute*. 


Or  having  been  arrested,  shall  escape  out  of  custody^ 

A.  having  been  arrested  for  debt  in  Kent,  on  the  31st  of 
March',  was,  on  the  sixth  of  May  following,  brought  up  by 
an  habefis  corpus,  in  order  tp  be  turned  over :  on  the  road  ta 
the  judges'  chambers,  A.  was  permitted  to  call  at  an  house 
in  the  city  of  London,  and  was  carried  thence  to  a  judge's 
chamber  to  be  bafiled,  and  accordingly  was  bailed,  but  in- 
stantly there  surrendered  by  his  bail  in  discharge  of  them* 
selves,  and  thereupon  committed  to  the  King's  Bench  pri- 
son, where  he  lav  above  two  months.  It  was  adjudged, 
that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff,  was  not  an  escape  within  the  meaning  of  this 
act. 

V.  Of  Property  in  the  Possession  of  the  Bankrupt  as 

reputed  Owner. 

By  Stat.  6  G.  4.  c.  16.  s.  72.  If  any  bankrupt,  at  the  time 
he  becomes  bankrupt,  shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  possessioui  order,  or 

b  Gordon  ▼.  WnidnsoD,  ^T.  R.  507.       e  Cobb  ▼.  Symonds,  5  B.  i:  A.  MQ^ 
c  King  ▼.  Leith,  2  T.  R.  141.  f  Roae  t.  Green,  1  Bun.  437. 

d  Sterena  t.  Jackaoa,  4  Camp.  164. 
9  Taunt.  106. 
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disposition,  any  good9  or  chaUeUy  wherr^F  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  altera- 
tion, or  disposition  as  owner,  the  commisioners  shall  have 
power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the 
creditors-  under  the  commission:  Provided,  tluU  nothing 
herein  contained  shall  invalidate  or  affect  any  trantfer  or  aS" 
signment  of  any  ship  or  vessel^  or  any  share  thereof,  made  as 
a  security  for  any  debt  or  debts,  either  by  way  of  mortgage 
or  assignment,  dtdy  registered  according  to  the  provisions  of 
an  act  of  Parliament  made  in  the  fourth  year  oj  his  present 
majesty,  intituled  An  Act  for  the  Registering  of  Vessels  (Q), 

The  language  of  this  clause  is,  *'  at  the  time  he  becomes 
bankrupt,"  not  after.  Lyon  v.  Weldon,  9  Bingh.  334,  The 
general  view  of  the  provision  is,  to  prevent  traders  from 
gaining  a  delusive  credit,  from  a  false  appearance  of  their  cir^r 
cumstances,  to  the  misleading  and  deceit  of.  those  who  may 
trade  with  them.  Choses  in  action^  have  been  holden  to  fall 
within  the  description  of  goods  and  chattels;  as  also  debts ^; 
and  if  left  in  the  disposal  of  the  bankrupt,  he  is  the  proprie- 
tor. So  a  right  to  print  a  newspaper*;  so  mortgages  or  sales 
upon  condition  of  goods,  as  we|l  as  absolute  sales^;  and  a 
mortgage  by  one  partner  to  another  of  a  moiety  of  stock  in 
trade,  is  not  distinguishable  from  a  mortgage  to  a  stranger^» 
if  the  mortgagor  is  suffered  to  continue  in  possession  as  visi- 
ble owner. 

The  principal  diflScuIty  in  deciding  questions  on  this  clause 
lies  in  ascertaining  whether  the  bankrupt  is  reputed  owner  or 
not.  When  this  fact  is  settled,  the  application  of  the  statute 
is  easy;  for  from  the  reputed  ownership  false  credit  arises; 
from  that  false  credit  arises  that  mischief,  and  to  that  mis^ 
chief  the  remedy  of  the  statute  applies.  These  questions 
have  much  more  of  fact  in  them  than  law";   and  hence  it 

g  Uyal  ▼.  RoUe,  1  Veaey,  34S.    1  Atk.  k  Rjal  ▼.  RoUe,  «b.  tup. 

165,  S.  C.    1  Will.  2S0,  S.  C.  1  S.  C. 

h  Per  LoiU  Eldon  C.  In  ezp.  Riiffin,  6  m  Per  Buller,  J.  in  Walker  ▼.  Bumell, 

Yes.  128.  Doug.  310,  recogniaed  by  Lawrence, 

i  LoDgman  t.  Tripp,  2  N.  R.  67.  J.  in  Horn  ^.  Baker>  9  East,  241. 


(6)  This  proviso  is  new.  Before  this  act,  where  A.,  the  owner 
of  a  ship,  duly  assigned  his  interest  in  it  to  B«  as  a  security  for  a 
deht,  ana  B.  became  the  registered  owner,  but  by  his  permission  A. 
continued  to  have  the  same  in  his  possession,  order,  and  disposition, 
until  he  became  bankrupt;  it  was  tiolden*,  that  A.'s  assignees  were 
entitled  to  the  ship. 

•  Hay  ▼.  Fairbairo,  t  B-  and  A.  193.    See  also  RobinsoiB?.  M*Ik>naeH,  &  P. 

post,  tit  Shipping. 
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seems  proper  to  leave  it  to  the  jury'  to  say  whether^  under 
the  circumstances,  the  bankrupt  had  the  reputed  ownership 
of  t6e  goods  at  the  time, 

C«wtf«  within  the  staiute.-^A.,  a  brewer^  in  partnership 
with  B.9  mortgaged  to  C.  in  trust  for  B.  his^  viz.  A/s  moiety 
of  the  utensils,  stock  in  trade,  debts,  profits,  &c.  for  securing 
a  sum  of  money  lent  to  him  by  B«>  but  continued  in  posses^ 
sion  of  the  stocky  &c.,  and  received  the  debts  as  if  in  part- 
nership with  B.,  and  afterwards  became  a  bankrupt;  it  was 
holden  by  Lord  Hardwicke,  Ch.  assisted  by  Burnet,  J.,  Par- 
ker, C.  B.,  and  Lee,  C.  J.,  Ist.  On  the  authority  of  the  case 
of  Stevens  v.  Sole,  cited  1  Atk.  170,  that  a  conveyance  of 
goods  and  chattels,  by  way  of  mortgage,  or  with  condition  of 
redemption,  was  within  the  statute,  and  that  the  mortgagee 
or  vendee  upon  condition  was  *'  true  owner  and  proprietor,'* 
within  the  meaning  of  that  statute.  9dly.  That "  goods  and 
chattels"  included  debts ;  and  in  this  case  notice  of  the  as- 
signment of  the  debts  to  the  partner  not  havifig  been  given, 
the  assignees  of  the  bankrupt  were  entitled  to  dispose  of 
them  for  the  benefit  of  the  creditors  in  generaL  ddiy.  That 
the  mortgage  to  C.  in  trust  for  B.  the  partner,  was  not  to  be 
distinguished  from  a  mortgage  to  a  stranger,  under  the  cir- 
cumstance of  this  case,  the  trustee  not  having  interfered. 
That  if  it  had  been  intended  to  take  the  case  out  of  the  sta- 
tute, B.  when  he  became  entitled  to  A.'s  moiety,  should  have 
had  the  sole  and  not  a  joint  possession  only;  that  A.  having 
continued  in  possession  after  the  conveyance  as  visible  part- 
ner,  and  received  debts,  &c.  by  the  permission  of  B.,  had  the 
order  and  disposition  of  the  goods  and  chattels,  and  was  one 
of  the  reputed  owners  as  much  as  B.  Another  point  was 
made',  whether  B.,  by  the  loan  to  A.  his  partner,  did  not 

Eain  a  special  lien  on  A/s  moiety  of  the  partnership  effects ; 
ut  it  was  determined  that  he  had  not  any  such  lien,  there 
not  being  any  authority  or  precedent  for  it  after  a  bankrupts 
cy;  and  that  it  w^  a  different  consideration  what  a  court  of 
equity  might  do  between  the  parties  themselves,  while  both 
remained  capable  of  triinsacting  for  themselves.  Also  it  was 
agreed,  by  the  court,  that  mortgages  of.  lands  and  fixtures 
were  not  affected  by  the  statute;  and  the  same  doctrine  was 
laid  down  in  Horn  v.  Baker,  9  East,  237.  as  to  vats  and  stills 
belonging  to  a  distillery,  and  which  were  fixed  |p  the  free^ 
hold.  ^ 

m 

This  statute  applies^  to  a  secret  partner,  who,  after  the  dis- 

n  Lawrence,  J.  0  Bait,  141.  q  Ezp.  Eaderby  in  re  Gilpin,  2  B.  and 

o  Ryal  T.  Rolle,  1  Veiey,  S48.  1  AUc.       C.  380.    See  alio  Smith  v.  Wation» 

165.    1  Waa.  900.  2  B.  &  C.  401. 
p  1  Veztjr,  373. 
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solution  of  partnership,  permits  his  share  of  partnership  pro- 
perty to  continue  in  the  possession  of  the  bankrupt 

Bitis  of  exchange  are  **  goods  and  chattels"  within  the 
meaning  of  this  statute'.  « 

In  trover  for. a  dyer's  plant*,  it  appeared  that  the  plaintiff 
had  sold  the  plant  to  B.  for  which  ne  gave  the  plaintiff  two 
promissory  notes,  one  payable  in  one  year,  and  the  other  in 
two  years  from  the  time  of  the  sale.    At  the  expiration  of 
the  first  year,  B.  finding  it  inconvenient  to  pay  the  note  then 
due,  by  indenture  agreed  to  assign  and  deliver  the  plant  to 
plaintiff,  in  consideration  of  his  delivering  up  the  notes;  but 
it  was  stipulated  in  the  deed  that  A.  should  let  the  plant  to 
B.  for  a  term  of  years  at  a  certain  rent.    B.  covenanted  to 
pay  the  rent  (}uarterly»  to  keep  the  plant  in  repair,  and  not 
to  assign  it  without  the  consent  of  the  plaintiff.    The  deed 
contained  a  proviso  that  B.  should  deliver  the  plant,  and  that 
the  plaintiff  might  take  possession  of  the  same  on  failure  in 
the  payment  of  the  rent.    There  was  a  memorandum,  also, 
that  B.  had  put  the  plaintiff  into  possession  by  the  delivery 
of  one  wincn  in  the  name  of  the  whole.    Afterwards  B.  be- 
came a  bankrupt,  and  the  defendant,  being  chosen  assignee^ 
took  possession  of  the  plant  as  part  of  the  effects  of  B.    The 
court  were  of  opinion,  that  this  case  was  within  the  statute, 
and  Lord  Mansneld  said  that  he  had  not  any  doubt  that  this 
was  a  new  experiment  to  defeat  the  bankrupt  laws;  The  law 
had  saidS  that  a  trader  could  not  mortgage  his  effects  and  at 
the  same  time  keep  possession.    What  was  the  case  here? 
the  bankrupt  sold  ana  kept  possession,  and  paid  interest  for  ' 
the  money;  if  this  contrivance  were  sufferea,  it  would  open 
a  door  tp  avoid  the  statutes,  and,  therefore,  it  ought  not  to 
be  allowed  to  prevail.    So  where  B.  kept  a  coffee-house", 
and  a  creditor,  after  taking  in  execution  all  the  household 
furniture  and  other  articles  belonging  to  the  coffee-hous%  let 
them  by  deed  to  B«  for  a  term  of  years,  who  covenanted  not 
to  remove  them  without  the  creditor's  consent;  B.  having 
continued  in  possession  under  this  deed  for  several  years, 
until  the  time  of  his  bankruptcy,  the  assignees  were  holden 
to  be  entided  to  the  property  under  this  statute,  the  bankrupt 
having  had  such  a  possession  as  necessarily  created  a  reputa- 
tion of  ownership.    The  bankrupt  being  the  reputed  owner 
and  appearing  to  have  the  order  and  disposition  of  the  goods, 
the  court  considered  him  as  having  taken  upon  himself  the 
sale,  order,  and  disposition,  within  the  meaning  of  this,  sta- 

r  HotnUower  ^  Fkood,  a  a  Ifc  A.  n7.    t  InRjalT.RoUe,  1  AUc.ISft. 
M  Bmon  ▼.  Wylie,  B.  R.  H.  33  Q.  3    u  tingham  t.  Biggs,  1  Bos.  k  Pul.  S3. 
lBot.A:Pal,83.D. 
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tute,  which  terms  they  observed  were  only  incidental  to  re- 
puted ownership. 

There  are  two  classes  of  cases  whei^  property  demised  to 
the  bankrupt  has  been  held  to  pass  to  his  assignees  under  this 
statute;  the  first  is,  where  the  bankrupt  has  once  been  the 
owner,  and  the  other  where  he  has  not.  The  evidence  re- 
quired to  establish  reputed  ownership  in  each  of  these  cases 
IS  different  In  the  former  case,  wlien  it  is  once  proved  that 
the  bankrupt  has  been  the  owner,  and  has  continued  in  pos- 
session until  the  act  of  bankruptcy,  the  presumption  is,  that 
he  then  continued  in  possession,  in  the  character  of  owner, 
and  therefore  proof  of  those  facts  is  prim&  facie  evidence 
that  the  bankrupt  is  both  reputed  and  real  owner.  Such  was 
the  foregoing  case  of  Lingham  v.  Biggs,  and  the  following  of 
Lingard  v.  Messiter,  1  B.  and  C.  308.  Trover  for  machinery: 
the  plaintiff  proved  that  the  bankrupt  had  once  been  the  real 
owner  of  the  goods  in  question,  and  that  he  continued  in  pos* 
session  until  the  act  of  bankruptcy.  The  defendant  proved 
that,  long  before  the  bankruptcy,  the  goods  had  been  seized 
under  an  execution,  at  the  suit  of  a  creditor,  by  the  sheriff, 
and  that  they  were  conveyed  by  bill  of  sale,  to  the  creditor, 
and  that  he  afterwards  demised  them,  at  an  annual  rent,  to 
the  bankrupt  Soon  after  the  bill  of  sale  was  executed,  the 
creditor's  initials  were  marked  on  the  goods.  It  was  bolden, 
that  this  was  not  evidence  of  the  notoriety  of  the  change  of 
property,  and  consequently  that  there  was  no  evidence  to  go 
to  the  jury  that  the  bankrupt  had  ceased  to  be  the  reputed 
owner.  *  But  in  a  case  where  the  property  had  been  demised 
to  a  person  who  never  had  been  the  owner,  and  he  became 
bankrupt,  the  mere  possession  might  not  be  sufficient  to, 
induce  others  to  consider  him  as  owner.  See  further  on  this 
point  Storer  v.  Hunter,  3  B.  and  C.  368,  and  afterwards  in 
C.  B.  E.  7  G.  4. 

Trover  for  goods*.  It  appeared  that  the  defendants  were 
bankers,  to  whom  B.,  a  mercer,  resident  in  Cumberland,  had 
given  a  warrant  of  attorney  to  secure  certain  advances  which 
they  had  made  to  him.  Judgment  having  been  entered,  a 
writ  of  ^.  /a.  was  sued  out  thereon,  and  a  warrant  directed, 
on  7th  May,  to  two  of  B.*s  shopmen,  there  being  no  bound 
bailiffs  in  Cumberland.  The  shopmen  were  desired  to  take 
possession  of  all  B.'s  stock  and  trade  under  it,  Having  got 
the  warrant  they  remained  in  the  shop  till  night,  when  they 
locked  it  and  carried  away  the  key.  But  on  the  Monday 
morning  they  again  opened  it;  and,  although  B.  did  not  in-* 

X  Jackson  t.  Irvin,  3  Camp.  N.  P.  C.  49. 
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terfere)  busineM  was  carried  on  apparently  as  usual*  On  the 
evening  of  this  day»  B.  committed  an  act  of  bankruptcy.  A 
commission  of  bankruptcy  was  sued  out  against  him  on  the 
14th  of  the  same  month.  The  goods  were  afterwards  sold 
by  public  auction  under  the  warrant,  the  shopmen  having  re- 
mained in  possession  from  the  time  it  was  delivered  to  them. 
Lord  EUenborough^  C.  J.—**  How  can  the  possession  of  the 
servants  be  adverse  to  that  of  their  master?  The  goods  were 
certainly  under  the  '  order,  disposition,  and  control/  of  the 
bankrupt,  when  the  bankruptcy  happened,  and  therefore 
passed  to  his  assignees,  notwithstanding  the  execution.  I 
remember  an  execution  in  the  North,  where  the  warrant  was 
delivered  to  a  gentleman's  butler  who  continued  to  serve  up 
wine,  and  to  wait  at  bis  master's  table  as  before.  The  court 
has  more  than  once  expressed  an  opinion  that  there  ought  to 
be  bound  bailiffs  in  Cumberland,  as  in  other  counties.  They 
seem  to  have  supposed  here,  thai  a  possession,  aliene  to  the 
master's,  dissolved  the  relation  between  him  and  his  servants; 
but  they  were  wrong  in  point  of  law.  Had  they  delivered 
the  warrant  on  the  7th  to  a  bound  bailiff,  and  put  him  in  pos- 
aession,  all  would  have  been  right." 

A.  a  trader  and  an  officer  in  the  East  India  Company's 
service'',  assigned  his  privilege  of  shipping  goods  from  the 
East  Indies  to  Englana  to  B.  for  a  valuable  consideration; 
and  in  order  to  evade  the  by-laws  of  the  East  India  Com- 
pany, Which  prohibit  such  assignment,  the  goods  were  ship- 
ped, entered,  warehoused,  and  sold  by  the  Company  in  A/s 
name,  and  tiie  proceeds  carried  to  his  account;  but  before  A. 
received  those  proceeds  from  the  Company,  be  became  a 
bankrupt.  It  was  holden,  that  his  assignees  were  entitled  to 
recover  the  amount  in  an  action  for  money  had  and  received, 
against  the  Company,  this  being  such  a  possession  as  fell 
within  the  statute. 

It  was  a  question  whether  the  enacting  part  of  the  11th 
section  of  the  statute  21  Jac.  1.  c.  19.  which  corresponded 
with  that  now  under  consideration,  was  restrained  by  the 
preamble;  but  it  was  holden,  that  it  extended  to  the  goods 
of  other  persons  remaining  in  the  possession  of  the  bankrupt, 
as  well  as  those  which  were  originally  the  bankrupt's  property. 

Hence  where  it  appeared  that  the  plaintiff  having  kept  a 
public  housed  and  had  a  licence,  said  she  was  married  to  one 
Penrice,  whose  name  she  afterwards  entered  in  the  books  of 
the  excise  office,  with  a  note  in  the  margin  **  married,"  from 
Which  time  Penrice  bad  the  licence,  and  continued  in  the 

y  GoidoD  T.  £.  I.  Compan/,  7  T.  R.  228.  z  Mace  ▼.  Cadell,  Cowp.  233* 
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posiession  of  the  house  and  goods  until  he  committed  an  act 
of  bankruptcy;  the  court  were  of  opinion  that  this  case  was 
within  the  statute,  on  two  grounds;  1st.  That  the  statute 
extended  to  the  goods  of  other  persons  as  well  as  to  those 
which  were  originally  the  bankrupt's  property,  ^ndly.  That 
after  a  solemn  declaration  by  the  plaintiff  that  she  was  mar- 
ried to  Penrice,  and  that  these  were  the  goods  of  Penrice  in 
her  right,  she  should  never  be  allowed  to  say  that  she  was 
not  married  to  him,  and  that  the  goods  were  her  sole  pro* 
perty. 

So  where  household  funiiture,  the  separate  property  oF  the 
wife  of  B.*  and  of  her  children  by  a  former  nusoand,  were^ 
upon  her  marriage  with  B«  assigned  to  the  plaintiffs,  as 
trustees,  in  trust  to  suffer  B.  toenjoy  them,  on  condition  that 
he  should  pay  the  plaintiffs,  for  the  use  of  the  children  of  his 
wife  by  her  fofkner  husband,  a  certain  sum  by  yearly  instal- 
ments ;  and,  notwithstanding  several  defaults  in  piyment  of 
those  instalments,  the  bankrupt  was  permitted  by  the* trustees 
to  remain  in  the  possession  of  those  goods,  until  the  evening 
before  he  committed  an  ac(  of  bankruptcy,  when  they  repos- 
sessed themselves  of  the  goods :  it  was  holden,  that  the  trus- 
tees had  suffered  the  bankrupt  to  have  the  possession,  order, 
and  disposition  of  the  goods,  doum  to  the  time  qf^his  bank" 
itiptcy^  and  therefore  the  case  fell  within  the  very  words,  as 
well  as  the  meaning  of  the  statute.  But  the  goods  must  be 
in  the  possession  of  the  bankriipt  at  the  time  of  hU  banh' 
ruptcy,  otherwise  the  statute  does  not  apply\ 

A.  a  termor  for  years  of  lands,  had  built  thereon  a  rectifying 
distil-house^,  where  he  carried  on  the  business  of  a  distiller 
in  partnership  with  B.  A.  finding  it  to  be  a  losing  concern, 
withdrew  from  the  business,  and  thereupon  leased  to  B.  (his 
'former  partner)  and  one  C.  the  premises,  together  with  the 
stills,  vats,  and  utensils,  proper  tor  carrying  on  the  business, 
and  which  had  been  used  by  A.  and  B.  Under  this  lease 
!B,  and  C.  continued  in  possession  of  the  property,  carrying  oa 
the  trade  in  the  same  manner  as  was  done  before,  until  they 
became  bankrupts.  It  did  not  appear  that  there  was  iany 
usage  in  the  trade  for  letting  sucn  utensils.  The  question 
arising,  whether  the  bankrupts,  under  the  above-mentioned 
circumstances,  had  the  reputed  ownership  of  the  moveable 
utensils  of  the  trade  before  and  at  the  time  of  the  bankruptcy, 
and  had  thereby  acquired  the  real  ownership  by  the  statute 
for  the  benefit  of  their  creditors;   the  court  were  of  opinion 

«  Daiby.and  others  v.  Smith,  8  T.  R.  82.  e  Horn  T«  Biker,  9  Bast,  aiS« 

h  Jones  y.  Dwyer,  IS  Eai^  21.     See 
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that  they  had ;  Ld.  Ellenborough,  C.  J.  observing,  that  **  the 
true  object  of  the  statute  was  to  make  the  reputed  ownership 
of  goods  and  chattels  in  the  possession  of  bankrupts,  at  the 
time  of  their  bankruptcy,  the  reed  ownership  of  such  goods 
and  chattels,  and  to  subject  them  to  all  tne  debts  of  the 
bankrupt ;  considering  that  such  reputed  ownership  would 
draw  after  it  the  real  sale,  order,  alteration,  and  disposition 
of  the  goods.  The  stills,  it  appeared,  were  fixed  to  the 
freehold ;  and  as  such  would  not  pass  to  the  bankrupt's  as<^ 
signees,  under  the  description  of  ''goods  and  chattels"  in 
the  statute.  But  as  to  the  vats  and  utensils,  there  was 
nothing  in  the  case  to  rebut  the  reputed  ownership  following 
the  possession  of  the  bankrupts  alter  the  dissolution  of  the 
old  firm,  when  the  business  was  continued  to  be  carried  on 
by  the  bankrupts  alone,  in  the  same  manner  as  it  followed 
the  possession  of  the  antecedent  partnership,  when  the  trade 
was  carried  on  by  A.  and  B.  If,  as  in  some  manufactories, 
where  the  engines  necessary  for  carrying  on  the  business^ 
are  known  to  be  let  out  to  the  several  manufacturers  em- 
ployed upon  them,  there  had  been  a  known  usage  in  this 
trade  for  distillers  to  rent  or  hire  the  vats  and  other  articles 
used  by  them  for  the  purpose  of  distilling,  the  possession 
and  use  of  such  articles  would  not  in  such  a  case  have  car- 
ried the  reputed  ownership.  But  in  the  absence  of  such  an 
usage,  there  was  nothing  stated  in  the  case  which  qualified 
the  reputed  ownership  arising^  out  of  the  possession  and  use 
of  the  things  in  their  trade.  The  world  would  naturally  give 
credit  to  the  traders  on  their  reputed  property;  and  the  per- 
son who  permitted  them  to  hold  out  to  the  world  the  ap- 
pearance of  their  being  the  real  owners,  ought  to  be  answer- 
able for  the  consequences,  and  was  so  intended  to  be  by  the 
statute. 

A  custom^  that  purchasers  of  hops  from  hop  merchants 
should  leave  them  in  the  merchant's  warehouse,  for  the  pur- 
pose of  resale,  upon  rent,  undistinguished  from  the  mer- 
chant's stock,  is  not  such  a  custom  of  trade  as  will  prevent 
the  hops  from  becoming  the  property  of  the  merchant's  as- 
signees, in  case  of  bankruptcy,  as  being  in  his  possession, 
order,  and  disposition. 

A.,  a  spirit  merchant,  sold  to  B.%  a  wine  merchant,  se- 
veral casks  of  brandy,  some  of  which,  at  the  time  of  sale, 
were  in  A.'s  own  vaults^  and  others  in  the  vaults  of  a  regular 


d  lliackthwaite  r.  Cock,  3  T&unt  487.    e  Rnowlea  y.  Horsiall  and  others,  i5  B. 

and  A.  134.'    See  Lingazd  v*  Mes- 
•iteri  1  B.  ^  C.  315.  and  ante  p.  206. 
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warehouse  keeper.  It  was  agreed,  between  the  parties,  that 
the  brandies  should  remain  where  they  were,  until  the  vendee 
could  conveniently  remove  them.  Immediately  after  the 
sale,  the  vendee  marked  the  several  casks  with  his  initials. 
It  was  notorious  to  the  persons  carrying  on  the  wine  trade, 
at  the  place  where  the  parties  resided,  that  this  sale  had 
taken  pmce,  but  no  notice  of  such  sale  had  been  given  to 
the  warehouse-keeper,  with  whom  some  of  the  casks  were 
deposited.  A.  having  become  bankrupt,  while  the  bmndies 
remained  where  they  were  oridnally  deposited,  it  was  holden, 
that  the  whole  of  them  passed  to  his  assignees,  as  goods  in  his 
|K>sses8ion,  order,  and  disposition,  by  the  consent  and  per- 
mission of  the  tri|e  owner,  within  the  statute. 

Where  a  person  entitled  to  take  out  letters  of  administra- 
tion neglected  to  do  so,  but  remained  in  possession  of  the 
goods  of  the  intestate,  aild  being  so  in  possession  became  a 
bankrupt,  and  a  creditor  of  the  intestate  afterwards  took  out 
letters  of  administration  and  claimed  the  goods  from  the  as- 
signees, it  was  holden^  that  those  goods  were  within  the 
statute. 

2.  Ccues  not  wiihin  tlte  iStoief/^.— First,  this  clause  does  not 
relate  to  goods  which  the  bankrupt  has  in  outer  droit,  as 
executor  (7)  or  administrator. 

Hence,  where  a  trader  married  a  woman  who  was  in  pos- 
session of  goods  as  administratrix  to  her  former  (lusband, 
and  afterwards  became  a  bankrupt,  it  was  holden  by  Lord 
Hardwicke,  Ch.  that  this  was  not  within  the  statute*,  be- 
cause the  administratrix  had  the  goods  in  outer  droit,  and 
the  husband  could  not  have  them  in  any  better  right,  and 
therefore  they  were  not  liable  to  the  debts  of  the  second 
husband ;  for  the  meaning  of  the  statute  (if  it  was  possible  to 
put  any  meaning  upon  some  clauses  of  this  statute  which 
were  very  darkly  penned,)  was  onljr  with  regard  to  goods 
which  the  bankrupt  had  in  his  own  right. 

Or  as  factor  or  trustee.— A  trader  in  London  having  mo- 

f  Fox  T.  Fisher,  3  B.  &  A.  135.  g  Ex  parte  Marsh,  1  Atk.  !59. 


(7)  <Mf  an  executor  becomes  bankrupt,  the  commissioners  can- 
not seize  the  specific  effects  of  his  testator,  not  even  in  money  which 
can  specifically  be  distinguished,  and  ascertained  to  belorie  to  such 
testator,  and  not  to  the  bankrupt  himself.**  Per  Lord  Mansfield, 
3  Burr.  1366,    See  also  ex  parte  Ellis,  I  Atk.  101. 
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Bey  of  J.  S.^  (who  resided  in  HollancfJ  in  his  hands,  bought 
South  Sea  stock,  as  factor  for  J.  S.  and  took  the  stock  in  his 
own  name,  but  entered  it  in  his  account-book  as  bought  for 
J.  S.  after  which  the  trader  became  bankrupt,  it  was  holden 
by  Lord  Parker,  that  this  stock  was  not  liable  to  the  bank- 
ruptcy (8). 

Goods  in  the  possession  of  a  factor*  from  the  known  na- 
ture of  his  employment,  can  seldom  leave  room  for  any  ques- 
tion as  to  the  purpose  for  which  they  are  in  his  possession. 
But,  with  respect  to  another  species  of  property,  namely, 
bills  of  exchange  or  notes,  the  possession  or  these  is  more 
equivocal :  for  being  generally  looked  upon  as  cash,  and  de- 
livered or  remitted  to  an  agent  or  banker  generally  in  that 
way,  and  upon  a  general  account  between  the  parties,  they 
will  be  considered  in  that  light ;  and,  as  being  blended  with 
the  general  mass  of  his  property,  will,  in  case  of  his  be- 
coming a  bankrupt,  pass  by  the  assignment  under  the  com- 
mission, unless  they  appear  to  have  been  speciJicaUy  appro- 
priated to  some  particular  purpose. 

It  has  been  remarked  with  great  propriety  by  Mr.  Cullen, 
in  his  excellent  treatise  on  the  Principles  of  the  Bankrupt 
Law,  that  what  will  amount  to  a  specific  appropriation  is 
a  question  of  fact,  and  therefore  depends  upon  the  various 
circumstances  of  each  particular  case.    From  the  following 

^  ^vP*^  ^^^^  3  P-  W'O*-  18^-  n-        i  CttUen's  B.  L.  «25. 
(A.) 


(8)  Where  a  merchant  consisps  goods  to  a  fector  in  London  who 
receives  them,  the  factor,  in  this  case  being  only  a  servant  or  atrent 
for  the  merohant  beyond  sea,  cannot  have  any  property  in  such  goods ; 
neither '^ll  they  be  affected  by  the  bankruptcyV  Per  Li)rd  King, 
Ch.  in  Godfrey  v.  Funo,  3  P.  Wms.  186.  ^ 

«  This  statute  does  not  extend  to  the  case  of  factors  or  goldsmiths 
who  have  the  possession  of  other  men^s  goods  merely  as  trustees,  or 
under  a  bare  authonty,  to  sell  for  the  use  of  their  principal;  but 

S^  n  r'^.^  5Jw»»ficW,  delivering  the  opinion  of  the  court  in 
Mace  V.  Cadell,  Cowp.  233.  In  Horn  v.  Baker,  9  East  243. 
I^wrence,  J.  commenting  on  the  preceding  passage,  observed  that 
.„k    !if '^/T''"*  '^;  " *^**  *^«  ?°«^  must  beiuch  as  the  party 

^^^  ^  ^Y  ^^/.^l^"*  &c.^who  sold  for  other  persons,  and 
to  l/^Stfe^  n"*^  *1?  <^^^  Mansfield)  could  not*have  i^ant 

^lit^:^:^^i  '"  '"^"^  ^  "^^  ^  ''  M««  -  Cadell. 
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c«ises  the  reader  will  be  able  to  form  a  general  idea  of  Ih^ 
nature  of  a  speci&c  appropriation  and  its  Umits. 

A  correspondent  of  the  bankrupt^,  before  his  bankruptcy, 
drew  bills  on  him,  and  desined  him  to  place  them  to  a  parti" 
cular  account^  in  the  name  of  a  third  person,  distinguished 
from  their  general  account  by  a  particular  letter^  and  which 
the  bankrupt  said  he  would  do.  The  correspondent  also 
drew  other  bills  on  other  persons  to  anstoer  the  former  bills, 
and  remitted  the  latter  for  that  purpose  to  the  bankrupt, 
with  directions  to  place  these  to  the  same  account.  The 
former  bills,  not  having  been  paid  by  the  bankrupt^  were 
sent  back,  protested,  and  paid  by  the  correspondent ;  and 
the  latter  bills,  which  bad  been  remitted  to  answer  them, 
remained  at  the  time  of  the  bankruptcy  in  the  possession  of 
the  bankrupt  unnegociated.  This  was  holden  to  be  a  specific 
appropriation.— See  also  ex  parte  Oursell,  Amb.  297. 

In  a  case  of  bills  remitted  to  B.  a  banker\  after  an  ac« 
count  transmitted  by  him  to  C.  bis  correspondent,  on  the 
balance  of  which  account  C.  was  indebted  for  bills  (accepted 
by  B.  and  then  outstanding,)  which  C.  had  drawn  upon  B. 
under  an  agreement  to  make  remittances  to  answer  the  same 
when  due;  the  bills  remitt^  to  answer  the  acceptances 
(which  were  not  paid  by  tlie  banker,  but  by  the  correspond-- 
ent  himself  after  the  bankruptcy  of  B.)  were' considered  as 
in  the  nature  of  goods  in  the  possession  of  a  factor ;  and, 
therefore,  that  they  belonged  to  the  correspondent,  subject 
to  B.  the  banker's  lien  for  the  balance  due  to  him  at  the 
time  of  the  bankruptcy:  and  that,  having  been  deposited 
by  the  bankrupt  with  another  banker,  who  had  set  them 
short  in  the  bankrupt's  book,  they  were  the  same  as  if  still  in 
the  possession  of  the  bankrupt 

An  agreement  having  been  entered  into  by  B.*,  a  trader 
residing  in  London,  to  purchase  of  C,,  his  correspondent  at 
Manchester,  all  the  light  gold  which  should  be  sent  by  the 
latter  from  Manchester  to  London,  and  to  accept  bills  at 
two  months  for  the  money  due  upon  the  sale,  and  to  accept, 
from  time  to  time,  other  bills  drawn  by  C.  for  his  own  con- 
venience, but  that  in  such  case  C.  should  remit  value  to  the 
amount  of  such  acceptances,  to  answer  together  with  the 
light  gold  for  the  different  bills  so  drawn;  B.  became  a 
bankrupt,  and  C.  being  at  the  time  of  the  bankruptcy  con- 
siderably indebted  upon  the  balance  of  the  account,  but 
Ignorant  of  an  act  of  bankruptcy  committed,  sent  a  quan- 

k  Ex  parte  Dumas,  1  Vei.  5S2.  &  I  Atk.    m  Took  y.  HoUingswortb,  5  T.  R.  !115. 

232.  S.  C.  ia  enor,  2  H.  Bl .  601 . 

1  Zinck  V.  Walker,  Bl.  R.  1 154. 
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tity  of  light  gold  and  some  bills,  in  order  to  eiiable' the 
bankrupt  to  pay  his  acceptances  for  him  when  they  should 
become  due.  U.  afterwards  paid  the  amount  of  the  bank* 
rupt*s  acceptances  for  him  to  the  holders,  and  claimed  the 
gold  and  bills  as  against  the  assignees.  There  were  no  other 
accounts  between  the  parties,  but  upon  these  dealings, 
which  bad  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation,  like 
the  case  of  principal  and  factor,  and  the  agreement  was  dis* 
tinguished  into  difierent  parts;  of  which,  though  the  first 
was  merely  a  contract  for  a  bargain  and  sale ;  the  latter  part 
was  considered  as  a  contract,  of  which  the  effect  was«  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
and  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  in  light  gold  and  bills :  and  to  which  latter  part  of 
the  contract  the  other  had  no  other  relation  than  as  in* 
cidentally  ascertaining  the  rate  at  which  the  gold  was  to  be 
taken. 

The  plaintiff,  by  letter,  requested  permission  of  B.'  to 
t>lace  in  his  hands  bills  which  had  a  long  time  to  run,  and 
to  be  allowed  to  draw  without  renewals  at  shorter  dates,  and 
desired  B.  to  calculate  the  sum  to  be  drawn  for,  allowing 
commission.  The  bills  of  long  date,  indorsed  by  the  plain- 
tiff, were  included  in  this  letter ;  to  which  B.  returned  an 
answer,  saying,  that  agreeably  to  the  plaintifTd  wishes  he 
had  discounted  the  bills,  and  then  specified  the  amount 
for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the 
same,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.    The  bills  received  from  the 

Klaintiff  remained  in  the  hands  of  B.  at  the  time  of  the 
ankruptcy,  unnegociated ;  but  the  assignees  of  B.  possessed 
themselves  of  these  bills,  and  received  the  amount  of  them. 
An  action  for  money  had  and  received  having  been  brought 
by  the  plaintiff  a^inst  the  assignees,  it  was  holden,  that  it 
would  lie;  for  the  application  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date,  but  to  place 
those  long  bills  in  the  hands  of  the  bankrupt  upon  condition 
of  being  allowed  to  draw  short  bills  upon  him  ;  and,  though 
in  his  answer  be  used  the  term  discount,  yet  be  assented  to 
the  terms  of  the  first  letter,  and  used  that  word  merely  as 
a  mode  of  ascertaining  what  he  was  to  receive  for  the  accom- 
modation. The  bills,  therefore,  having  been  deposited  upon 
«  condition   and  that  condition  not  having  been  complied 

n  Parke  v.  Eliason.  1  £a8t*8  R.  544. 
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withy  and  they  remaining  in  specie  in  the  hands  of  the  bank* 
rupt  at  the  time  of  the  tenkruptcy,  the  plaintiff  might  hare 
brouglit  trover  for  them  against  the  assignees,  but  they  hav- 
ing parted  with  the  bills  and  received  the  value,  this  action 
for  money  had  and  received  would  well  lie  in  lieu  of  trover 
to  recover  the  bills, 

A.  and  B.  were  bankers  in  Birmingham^  with  whom  the 
plaintiffs  had  opened  a  banking  account,  which  was  con- 
tinued for  some  time,  until  A.  and  B.  became  bankrupts* 
A  few  days  before  the  bankruptcy,  the  plaintiffs  paid  into 
the  bank  three  bills,  which  were  indorsed  by  them,  but  did 
not  become  due  until  a  short  time  after  the  bankruptcy. 
At  the  time  of  the  bankruptcy,  a  considerable  balance  was 
due  to  the  plaintiffs  upon  their  cash  and  bills,  (due)  account, 
independently  of  the  three  bills  in  question.  It  was  stated 
to  be  the  practice  of  this  and  other  banking-houses  in  the 
country,  that  when  approved  bills,  not  having  a  k>ng  time 
to  run,  were  brought  to  them  by  a  customer,  they  would 
enter  them  in  a  gross  sum  with  cash,  or  paper  which  was 
immediately  payable,  to  the  credit  of  the  customer,  giving 
him  either  cash  or  liberty  to  draw  upon  them  to  that 
amount.  And  the  bankers  so  fEgr  considered  these  running 
bills  (which  were  always  indorsed  by  the  customer,)  as  their 
own,  that  they  would  pay  them  away  to  their  customers  in 
the  usual  course  of  business,  or  transmit  them  to  their  own 
correspondents  in  London;  and  interest  was  charged  on 
both  sides  the  account  on  such  paper  transactions ;  and  if 
the  interest  turned  out  to  be  against  the  customer,  the 
bankers  also  charged  a  certain  commission.  Differing  in 
this  respect  from  the  practice  of  bankers  in  London,  who, 
upon  the  receipt  of  undue  bills  from  a  customer,  do  not 
carry  the  amount  directly  to  his  credit,  but  enter  them 
short;  that  is,  note  down  the  receipt  of  the  bills  in  his  ac- 
count, with  the  amount,  and  the  times  when  due,  in  a  pre^ 
vious  column  of  the  same  page;  which  sums,  when  received, 
are  carried  forward  in  the  usual  cash  column.  In  the  pre- 
sent case,  the  assignees  of  the  bankrupts,  considering  that 
the  three  bills  in  question  had  been  entered  in  the  bank 
books  in  common  with  cash,  and  that,  by  the  usual  mode 
of  dealing,  the  plaintiffs  might  have  drawn  for  the  amount 
before  the  bills  were  due,  refused  to  deliver  them  up  to  the 
plaintiffs  on  demand ;  and  as  they  became  due  the  assignees 
received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupt*8  estate;  for  which  the  plaintiffs  brought  their 

0  Giles  ind  another  v.  PerkiDS  and  otben,  9  East,  10. 
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action  for  money  had  and  received.  The  court  were  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover;  Ellen* 
boroush.  C.  J.  ooBervine,  that^veiy  person  wiio  pays  bilk 
not  then  due  into  the  hands  of  his  banker,  places  them 
there  as  in  the  hands  of  his  agents,  to  obtain  pavment  of 
them  when  due.  If  the  banker  discount  the  bill,  or  ad* 
vance  money  upon  the  credit  of  it,  that  alters  the  case :  he 
then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it 
fro  ianto  for  his  advance.  1  he  only  difference  between  the 
practice  stated  of  London  and  country  bankers  in  this  re- 
spect is,  that  the  former,  if  over-drawn,  has  a  lien  on  the 
bill  deposited  with  him,  though  not  indorsed ;  whereas  the 
country  banker  who  always  takes  the  bill  indorsed,  has  not 
only  a  lien  upon  it,  if  his  account  be  over-drawn,  but  has 
also  his  legal  remedy  upon  the  bill  by  the  indorsement;  but 
neither  of  them  can  have  any  lien  on  such  bills  until  their 
account  be  over-drawn,  and  here  the  balance  of  the  cash 
account  at  the  time  of  the  bankruptcy  was  in  flavour  of  the 
plaintiffs. 

It  will  be  proper  to  remark',  that,  in  order  to  make  a 
specific  appropriation  of  bills,  there  must  be  a  lodging  of  a 
bill,  for  a  bill ;  or  at  least,  several  bills  deposited  .at  once, 
as  one  entire  transaction  to  answer  some  particular  purpose ; 
for,  where  A.  and  B.  had  a  general  running  account,  consist- 
ing of  bills  drawn  by  B.on  C.  in  favour  of  A.,  and  of  bills, 
and  other  negotiable  securities  deposited  by  A.  with  B.,  and 
upon  the  bankruptcy  of  B.  and  C,  A.  was  obliged  to  take  up 
the  bills  received  by  him  from  B.  whereby  the  balance  of  ac- 
counts was  in  favour  of  A.;  it  was  holden,  that  A.  could  not 
maintain  trover  for  the  bills  deposited  by  him  with  B.,  be- 
cause it  appeared  that  they  were  paid  in  on  a  general  running 
account,  and  there  was  not  any  specific  appropriation  of 
them.  This  case  may  appear  to  clash  with  the  preceding, 
but  it  will  be  observed,  that  the  present  case  was  a  mutual 
exchange  of  securities,  whereas  the  case  of  Giles  v.  Perkins 
was  merely  the  case  of  a  customer  depositing  bills  with  bis 
banker. 

A.,  B.,C.,  and  D.  were  partners  in  a  banking  house  at  Li- 
verpool, and  C.  and  D.  also  carried  on  a  separate  mercantile 
concern  in  London.  J.  S.  having  accepted  bills  payable  at 
the  house  of  C.  and  D.  employed  A.,  fi.,  C,  and  D.  to  get 
them  paid  accordingly,  and  agreed  to  deposit  with  them  g<x>d 
bills  indorsed  by  him  for  the  purpose  of  enabling  them  so  to 

p  Bent  y.  Puller,  5  T.  R.  494.  q  Bolton  v.  Fuller,  1   Boe.  and  Pul. 

539. 
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do;  A.,  B.,  C,  andD.  debited  J.  S.  in  account  for  bis  ac<;ep- 
tances,  and  credited  him  for  all  the  bills  which  he  deposited ; 
some  of  the  bills  so  deposited  by  J.  S.  were  remitted  by 
A.,B.,  C.,  and  D.  to  C.  and  D.,  upon  the  general  account  be- 
tween the  two  houses,  aYid  before  any  of  the  acceptances  of 
J.  S.  became  due,  both  houses  failed,  and  J.  S.  was  obliged 
to  pay  his  own  acceptances ;  it  was  holden,  1st  that  the  as- 
signees of  C.  and  D.  were  entitled  to  retain  against  J.  S.  the 
bills  remitted  to  them  by  A.,  B.,  C,  and  D. ;  held  also,  that  it 
made  no  difference  that  one  of  the  bills  remitted  did  not  ar- 
rive in  London  until  after  the  bankruptcy  of  C.  and  D.  though 
sent  by  A.,  B.,  C,  and  D*  before  the  event 

The  ground  on  which  this  decision  proceeded,  appears  to 
have  been  this ;  that  C.  and  D.,  notwithstanding  their  part- 
nership with  A.  and  B.,  were  parties  capable  of  acquiring  a 
property  in  the  bills  in  question,  as  capable  as  any  third 
party:  that  they  had  acquired  such  property  without  re- 
proachy  and  in  truth  in  pursuance  of  that  agreement  upon 
which  they  were  delivered  to  the  banking  house ;  G.  and  D. 
were  therefore  to  be  considered  as  third  persons  with  whom 
the  bills  had  been  negotiated  (9)« 

A  banker  has  a  lien  for  the  amount  of  his  balance  upon  a 
cheque  paid  in  by  a  customer  on  his  running  account'. 

Secondly,  this  statute  does  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (10). 

As,  where  a  trader  having  sold  goods  which  were  lying  on 
a  quay',  it  was  agreed  between  him  and  the  vendees,  that 
the  goods  should  be  removed,  and  lodged  in  a  warehouse  un- 

r  Soott  T.  Franklin,  15  Eait,  428.  s  Ex  parte  Flyn,  1  Atk.  185. 


(9)  If  A*  deposits  bills  indorsed  in  blank  with  B.  his  banker, 
to  be  received  when  due,  and  B.  raises  money  upon  them  by 
pledging  them  with  C«  another  banker,  who  is  not  acquainted 
with  the  circumstances  under  which  the  bills  came  into  the  hands 
of  B.,  and  afterwards  B.  becomes  bankrupt,  A.  cannot  maintain 
trover  for  the  bills  against  C.  Collins  v.  Martin,  1  Bos.  &  PuL 
648. 

(10)  **  Contrary  to  the  express  words  of  the  statute,  factors  have 
been  excepted  out  of  it  for  the  sake  of  trade  and  merchandize/' 
Per  Lord  Hardwicke,  Ch.  in  ex  varte  Dumas,  1  Atk.  234.  1  Vcs. 
585.  **  By  the  course  of  trade,  oankers  and  factors  must  have  the 
goods  of  other  people  in  their  possession,  and  therefore  this  does 
not  hold  out  a  false  credit  to  the  world.*'  Per  BuUer,  J.  in  Bryson 
V.  Wylie,  1  Bos.  and  Pul.  84.  n. 
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tit  the  vendees  should  give  orders  for  the  shipping  the  same 
off  as  opportunity  offered,  they  having  none  at  that  time; 
and  accordingly  vbe  trader  caused  the  goods  to  be  removed 
into  a  warehouse  of  bis  own  for  the  purpose  of  this  agree* 
nient  A  few  weeks  after,  the  trader  became  a  bankrupt ; 
the  goods  still  remaining  in  his  warehouse.  This  was  holden 
not  to  be  within  the  statute ;  because  it  was  a  mere  tempo- 
rary custody  of  the  goods,  and  it  could  not,  with  any  propri- 
ety, be  said  that  they  were  in  the  order,  disposition,  or  power 
of  the  bankrupt 

Thirdly,  the  statute  does  not  extend  to  those  cases,  where 
the  property  has  been  delivered  to  the  vendee,  as  fully  as  the 
nature  of  such  property  will  admit  (11). 

As  where  a  trader  having  borrowed  of  the  defendant  a  sura 
of  money',  gave  him  a  bond  for  «£1200,  and  on  the  same  day, 
as  a  collateral  security,  assigned  to  him  the  bills  of  lading  and 
policies  of  insurance  of  the  cargo  of  a  ship  then  at  sea;  the 
policies  of  insurance  were  indorsed  to  the  defendant,  but  the 
bills  of  lading  were  not.  The  trader  became  a  bankrupt, 
and  a  bill  in  equity  was  filed  by  the  plaintiff,  as  his  assignee, 
for  the  goods,  insisting  on  the  circumstance  of  the  defend- 
ant's not  having  been  put  in  possession  of  them  at  the  time. 
But  Lord  Hardwicke,  Ch.  was  clearly  of  opinion,  that  the 
defendant  was  entitled  to  retain  possession  of  every  thing 
until  his  debt  was  satisfied,  because,  every  thing  whicti  could 
shew  a  right  to  the  cargo  being  delivered  over  to  the  de- 
fendant, the  bankrupt  could  no  longer  be  said  to  have  the 
order  and  disposition  of  it:  and,  therefore,  the  case  did  not 
fall  within  the  meaning  of  this  statute. 

So  where  a  trader",  being  indebted  to  the  defendant,  in 
consideration  of  the  defendant  advancing  him  a  further  sum, 
agreed  to  assign  the  cargo  of  a  ship  then  homeward  bound, 
of  which  he  had  received  letters  of  advice,  and  to  deposit  the 
policy  of  insurance  on  the  goods  in  the  hands  of  the  defend-^ 
ant,  and,  as  soon  as  the  bills  of  lading  were  transmitted  to 
him,  to  indorse  and  deliver  the  same  over  to  the  defendant. 
The  policy  and  letters  of  advice  were  deposited  with  the  de- 
fendant accordingly,  and  the  bill  of  lading  was  indorsed  over 

t  Brown  V.  HeaUioote,  1  Atic.  160.  u  Lempriere  ▼.  Paslej,  2  T.  R.  485. 


(11)  See  Manton  v.  Moore,  7  T.  R.  67.  and  ante,  p.  197.  which 
though  not  decided  on  this  statute,  affords  an  useful  illustration  of 
the  principle  here. insisted  on. 
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to  him  as  soon  aa  it  arrived,  but  not  till  after  an  act  of  bank- 
ruptcy committed  by  the  trader*  On  the  arrival  of  the  ship 
the  goods  were  delivered  to  the  defendant  Trover  havii^ 
been  brought  by  the  assignees  of  the  bankrupt,  it  was  h<^den, 
that  the  preceding  case  of  Brown  v.  Heathcote  applied 
strongly  to  the  present,  and,  although  in  that  case  there  was 
an  assigttmeni  of  the  bill  of  lading,  and  here  only  an  agrees 
ment  to  assign,  yet  that  did  not  make  any  difference,  as  nei- 
ther conveyed  more  than  an  equitable  title. 

Goods  were  sent  from  London  to  Sutherland  upon  sale  and 
return,  and  a  letter  inclosing  an  invoice,  requested  the  buyer 
to  return  such  as  were  not  approved  in  as  short  a  time  as  pos- 
sible. The  goods  arrived  at  the  shop  of  the  buyer,  on  the 
evening  of  the  13th  of  November,  and  on  the  following  day 
he  committed  an  act  of  bankruptcy:  it  was  holden',  that 
these  eoods  did  not  pass  to  the  assignees,  under  this  statute^ 
as  the  bankrupt  should  have  been  allowed  a  reasonable  time 
to  select  such  goods  as  he  was  disposed  to  retain. 

Fourthly,  the  statute  does  not  apply  to  those  cases  where 
the  bankrupt  has  possession  of  the  goods  for  a  special  pur^ 
pose  only :    • 

As  where  a  bankrupt^,  after  his  certificate,  and  who  traded 
a^in  for  himself,  was  left  for  several  years  in  possession  of 
his  house,  household  goods,  and  furniture,  in  order  to  assist 
in  settling  the  affairs  of  the  bankrupt  estate,  the  assignees 
repeatedly  stating  the  goods,  &c.  in  their  accounts  with  the 
creditors  as  part  of  the  estate,  it  was  holden,  that  such  pos- 
session did  not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  Imnkrupt  had  not  the  disposition  so  as  to 
sell  the  goods,  and  that  he  was  not  the  reputed  owner. 
And  Buller,  J.  said,  that  possession  of  the  goods  exposed  for 
sale  in  a  shop  might  be  within  the  statute;  but  possession 
of  the  furniture  in  a  house  was  no  more  evidence  of  a  right 
to  that  furniture,  than  of  a  right  to  the  house.  And  per  Ash* 
hurst,  J.  the  statute  certainly  does  not  extend  to  eveiy  case 
of  possession,  not,  for  instance,  to  the  case  of  a  ready  fur- 
nished lodging. 

So  where  trover  being  brought  to  recover  the  value  of 
some  timbeif ,  it  appeared  that  the  commissioners  of  the  vic- 
tualling office,  having  occasion  to  erect  a  staee  at  Weevil,  in 
Hampshire,  for  the  purpose  of  rolling  their  barrels  on  bcNird 

X  Gibson  T.  Bny,  1  Moore»(C.  p.)  519.    y  Walker v.Baraell, Doug. 316.3  T.R* 
a  T^unt  70. 8.  C.  321.  S.  C. 

z  CoUiiis  V.  Forbeiy  3  T.  R.  316, 


BANKRUPT.  no 

the  shipping,  published  an  advertisement  for  carpenters  to 
deliver  in  proposals  for  doing  the  work*     Forbes  and  his 

fmrtners  were  disposed  to  undertake  the  business,  and  to  de* 
iver  in  their  proposals;  but^  inasmuch  as  they  were  general 
merchants,  and  not  carpenters,  and  as  there  might  have  been 
difficulties  in  making  the  contract  in  their  own  name.  Kent, 
who  was  a  carpenter,  agreed  with  Forbes  and  Company,  to 
make  the  contract  in  his  name;  and  he  was  to  have  one- 
fourth  of  the  clear  profit,  and  a  guinea  a-week  for  bis  super- 
intendence, and  Forbes  and  Company  were  to  supply  the 
timber,  and  to  have  the  residue  of  the  profits.  The  contract 
was  accordingly  made  between  the  commissioners  and  Kent; 
and  Forbes  was  one  of  Kent's  sureties,  which  would  not  have 
been  allowed  (as  Forbes  knew)  according  to  the  usual  mode 
of  government  contracts,  had  he  been  known  to  have  had 
any  concern  in  the  contract,  which  Kent  declared  he  had 
not  The  timber  was  bought  by  Forbes  and  Company,  and 
shipped  by  them  in  their  own  name,  to  be  sent  to  the  yard 
at  Weevil,  where  it  was  delivered  as  for  Kent's  use^  and  re- 
ceived by  the  King's  officers  as  such,  and  they  swore  they 
should  not  have  received  it  on  account  of  any  other  person ; 
btU  that  they  should  not  have  pemntied  even  Kent  to  dispose 
of  it  in  any  other  manner  thm  for  the  work  contracted  /or, 
except  such  parts  of  it  as  were  found  unfit  for  the  intended 
purpose,  because  they  considered  it  as  delivered  for  the  pur-' 
pose  of  tJie  contract.  Kent  had  informed  the  agent  victual- 
ler, that  Forbes  was  the  real  contractor,  but  that  was  a  secret 
between  those  persons.  Before  the  work  was  finished.  Kent 
became  a  bankrupt,  on  which  Forbes  got  possession  of  the 
timber,  to  recover  which  the  present  action  was  brought,  on 
a  supposition  that  the  bankrupt's  creditors  were  entitled  to 
it,  under  the  statute. 

It  was  holden.  that  this  case  did  not  fall  within  the  sta- 
tute (12)  on  these  grounds,  that  there  never  was  any  sale  of 
the  timber  to  Kent,  nor  any  ffeneral  delivery  so  as  to  give 
him  the  absolute  disposition  ofU;  for  the  storekeepers  would 
not  have  permitted  even  Kent  to  have  sold  the  timber  to  any 


(12)  '<  With  regard  to  the  case  of  Collins  v.  Forbes.  I  was  by  no 
meant  satisfied  with  the  decision ;  it  struck  me.  that  when  the  tim- 
ber was  delivered  to  the  officers  of  government  in  Kent's  name,  and 
for  his  use,  he  had  the  possession,  and  order,  and  disposition  of  it ; 
but  the  court  proceeded  on  thi^  ground,  that  the  bankrupt  had  pos- 
session of  the  goods  for  a  special  purpose  only,  and  had  not  the  order 
and  disposition  of  them.'*  Per  Lawrence,  J,  in  Gordon  v.  East  India 
Company,  7  !•  R.  237. 
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other  person,  unless  any  part  of  it  had  been  unfit  to  be  used 
in  performing  the  contract,  as  they  considered  that  it  was 
delivered  only  for  the  purpose  of  the  contract.  Therefore 
there  could  not  be  any  danger  that  Kent's  creditors  would 
be  induced  to  trust  him  on  the  credit  of  that  property,  or  as 
supposing  it  liable  to  their  debts ;  that  the  possession  which 
he  had  was  somewhat  similar  to  that  of  a  carpenter,  who  re* 
ceives  timber  to  convert  it  into  a  waggon ;  or  of  a  tailor,  to 
whom  cloth  is  sent  for  the  purpose  of  being  worked  up  (13). 
And  that  it  was  a  very  different  case  from  that  of  a  person 
making  a  sale  of  any  part  of  his  property,  and  yet  contmuing 
in  possession  and  taking  upon  him  the  disposition  of  it  with 
the  consent  of  the  vendee;  for  in  such  case,  as  the  property 
was  originally  his^  and  there  never  was  any  visible  alteration 
in  it,  it  was  a  snare  to  induce  persons  to  give  him  credit,  to 
which  the  vendee,  by  his  neglect  to  obtain  the  possession, 
lends  his  assistance,  as  he  concurs  in  giving  a  false  appear- 
ance to  the  transaction.  But  in  this  case,  the  timber  came 
into  Kent's  possession  in  the  natural  course  of  the  transac- 
tion, in  which  there  was  not  any  fraud  either  actual  or  con- 
structive; for  it  appeared  by  the  evidence,  that  the  timber 
was  originally  sold  to  the  defendants  on  their  own  account, 
and  that  the  vendor  did  not  know  that  the  bankrupt  had  any 
concern  in  the  transaction. 

Where,  by  agreement  between  B.  and  the  defendant,  B* 
agreed,  on  payment  to  him  of  a  sum  certain,  to  convey  to 
the  defendant  a  dwelling-house,  and  to  deliver  possession  of 
all  the  household  furniture  and  stock,  and  that  after  formal 
possession  delivered  to  the  defendant,  B.  should  be  allowed 
to  remain  in  possession  for  three  months  without  paying 
rent;  which  a^^ment  was  notorious  in  the  neighbourhood, 
and  the  money  was  paid  by  the  defendant,  and  a  formal  de- 
livery made  to  him,  and  B.  afterwards  left  in  possession  ac- 
cordmg  to  the  agreement,  who  became  a  bankrupt  whilst  he 
so  remained  in  possession,  and  before  the  expiration  of  the 
three  months;  held*  that  this  was  was  not  a  possession 
by  the  bankrupt  within  the  statute. 

a  MiUler  v.  Most,  1  M.  and  S.  335. 


(13)  See  the  remark  of  Mr.  Callen,  tending  to  impeach  the  au- 
thority of  Colling  V.  Forbes.  Principles  of  the  Bankrupt  Laws  by 
CuUcn,  p.  318.  n.  (106).  f  j 


BANKRUPT.  »i 

Lastly,  the  possession  which  a  hu8band^  living  with  hit 
wife,  has  of  th^  separate  property  of  the  wife,  settled  before 
marriage  in  trustees  for  her  separate  use,  is  not  suEScient  to 
bring  a  case  within  the  statute ;  and  it  will  not  be  any  objec^ 
tion  to  such  a  settlement  that  the  goods  were  not  described 
in  the  deed,  or  referred  to  in  a  schedule  annexed.  It  is  ob- 
servable, however,  that  if  stock  in  trade  is  thus  settled  on  the 
wife,  for  the  purpose  of  enabling  her  to  carry  on  a  separate 
trade,  if  the  husband  intermeddles  in  such  trade,  the  pro- 
perty will  be  liable  to  his  debts. 

By  Stat  6G.  4.  c  16.  s.  73.  if  any  bankrupt,  being  at  the  tim^ 
insolvent,  shall  (except  upon  the  marriage  of  any  of  his  chil- 
dren, or  for  some  valuable  consideration,)  have  conveyed,  as- 
signed, or  transferred  to  any  of  his  children,  or  any  otner  per- 
son, any  hereditaments,  offices,  fees,  annuities,  leases,  goods, 
or  chattels,  or  have  delivered  or  made  over  to  any  such  per- 
son any  bills,  bonds,  notes,  or  other  securities,  or  have  trans- 
ferred his  debts  to  any  other  person,  or  into  any  other  per- 
son's name,  the  commissioners  shall  have  power  to  sell  and 
dispose  of  the  same  as  aforesaid;  and  every  such  sale  shall 
be  valid  against  the  bankrupt,  and  such  children  and  persons 
as  aforesaid,  and  against  all  persons  claiming  under  him. 


VI.  Of  Conveyances  and  Payments  made  by  and  to 

Bankrupts. 

By  Stat  6  Gea  4.  c  16.  s.  81.  all  conveyances  by  and  all 
contracts  and  other  dealings  and  transactions  by  and  with 
any  bankrupt,  band  fide  made  and  entered  into  more  than 
two  calendar  months  before  the  date  and  issuing  of  the  com* 
mission  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of  such 
bankrupt,  bond  fide  executed  or  levied  more  than  two  calen- 
dar months  before  the  issuing  of  such  commission,  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy;  provided 
the  person  so  dealing  with  such  bankrupt,  or  at  whose  suit 
or  on  whose  account  such  execution  or  attachment  shall  have 
issued,  had  not,  at  the  time  of  such  conveyances,  &c.  notice 
of  any  prior  act  of  bankruptcy;  provided  also,  that  where  a 
commission  has  been  superseded,  if  any  other  commission 

b  Jarman  v.  WooUoton,  3  T.  R.  619. 
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thall  issue  against  any  pereon  comprised  in  such  first  com- 
mission, witbiQ  two  calendar  months  next  after  it  shall  have 
been  superseded,  no  such  conveyancci  &c.  shall  be  valid,  unless 
made,  &c.  more  than  two  calendar  months  before  the  issuing 
the  first  commission. 

Bv  s.  82.  all  payments  really  and  bond  fide  made,  or  which 
shall  hereafter  be  made  by  any  bankrupt  or  by  any  person 
•on  his  behalf,  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such  bankrupt, 
(such  payment  not  being  a  fraudulent  preference  of  such  cre- 
ditor,) shall  be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed ;  and  all  pay- 
ments realty  and  bond  fide  made,  or  which  shall  hereafter  be 
made,  to  any  bankrupt  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed;  and  such  creditor  shall  not  be  liable  to  re- 
fund the  same  to  the  assignees  of  such  bankrupt,  provided 
the  person  so  dealing  with  the  said  bankrupt  had^not,  at  the 
tinie  of  such  payment  by  or  to  such  bankrupt,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed.  And  by 
s.  83.  the  issuing  of  a  commission  shall  be  deemed  notice  of 
a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcjr  had  been 
actually  committed  before  the  issuing  the  commission,)  if  the 
adjudication  of  the  person  against  whom  such  commission 
has  issued  shall  have  been  notified  in  the  London  Gazette 
and  the  person  to  be  afiected  by  such  notice  xxtay  reason- 
ably be  presumed  to  have  seen  the  same. 

By  s.  84.  no  person  or  body  corporate,  or  public  company, 
having  in  their  pc^session  or  custodjr  any  money,  goods, 
wares,  merchandises,  or  effects,  belonging  to  any  banKrupt, 
shall  be  endangered  by  reason  of  the  payment  or  delivery 
thereof  to  the  bankrupt  or  his  order;  provided  such  person 
or  company  had  not,  at  the  time  of  such  delivery  or  payment, 
notice  that  such  bankrupt  had  committed  an  act  of  bank- 
ruptcy. And  by  s.  85.  if  any  accredited  agent  of  any  body 
corporate  or  public  company  shall  have  had  notice  of  any  act 
of  bankruptcy,  such  body  corporate  shall  be  hereby  deemed 
to  have  had  such  notice. 

By  s.  86.  no  purchase  from  any  bankrupt  bond  fide,  and 
for  valuable  consideration,  where  the  purchaser  had  notice 
at  the  time  of  an  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, shall  be  impeached  by  reason  thereof,  unless  ^e 
commission  against  such  bankrupt  shall  hfive  been  sued  out 
within  twelve  calendar  months  after  such  act  of  bankruptcy. 

By  s.  87.  no  title  to  any  real  or  personal  estate  sold  under 
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any  commtiiioD,  or  ander  any  order  in  bankruptcy,  shall  be 
impeached  by  the  bankrupt,  or  any  person  claiming  under 
him,  in  respect  of  any  defect  in  the  suing  out  of  the  commis- 
sion, or  in  any  of  the  proceedings  under  the  same,  unless  the 
bankrupt  shall  have  commeno^  proceedings  to  supersede 
the  said  commission,  and  duly  prosecuted  the  same  within 
twelve  calendar  months  from  the  issuing  thereof    . 


VII.  Of  Actions  which  may  he  brought  by  the  Assignees  of 
a  Bankrupt^  and  in  what  Manner  they  ought  to  sue. 

X  By  Stat  6  O.  4.  c.  16.  s.  63.'  the  commissioners  shall  assign 
to  the  assignees,  for  the  benefit  of  the  creditors,  all  the  pre- 
sent and  future  personal  estate  of  the  bankrupt,  wheresoever 
the  same  may  be  found  or  known,  and  all  property  which  he 
may  purchase,  or  which  may  come  to  him,  before  he  shall 
have  obtained  his  certificate;  and  the  commissioners  shall 
also  assign  all  debts  due  to  the  bankrupt;  and  such  assign- 
ment shall  vest  the  interest  in  such  debts  in  such  assignees, 
as  fully  as  if  the  assurance  whereby  they  are  secured  had 
been  made  to  such  assignees ;  and  afber  such  assignment,  nei- 
ther the  bankrupt,  nor  any  person  claiming  through  or  under 
him  shall  have  power  to  recover  the  same,  nor  to  make  any 
release  or  discharge  thereof,  neither  shall  the  same  be  at- 
tached as  the  debt  of  the  bankrupt  by  any  person,  according 
to  the  custom  of  the  city  of  London  or  otherwise,  but  such 
assignees  shall  have  like  remedy  to  recover  the  same,  in  their 
own  names  as  the  bankrupt  himself  might  have  had,  if  he 
had  not  b^n  adjudged  bankrupt 

By  s.  66.  the  lord  chancellor  may  order  any  conveyance 
or  assignment,  either  of  the  real  or  personal  estate  of  the 
bankrupt  made  either  to  assignees  appointed  by  the  commis- 
sioners or  chosen  by  the  creditors,  and  any  enrolment  thereof 
to  be  vacated,  provided  that  no  title  of  any  purchaser  under 
any  conveyance  prior  to  such  order  be  thereby  affected,  and 
that  no  estate  previously  barred  be  thereby  revived;  and 
the  lord  chancellor  may  order  the  commissioners  to  execute 
a  new  assignment  of  the  debts  and  effects  unreceived  and 
not  disposed  of,  by  Uie  then  assignee,  to  any  other  person  to 
be  chosen  by  the  creditors  as  aforesaid,  or  to  execute  a  new 
conveyance  of  the  real  estate  unsold,  or  not  conveyed  to  such 
person,  and  in  such  manner  as  the  lord  chancellor  shall  di« 
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rect ;  and  the  debts  and  personal  estate  of  the  bankrupt  shall 
be  thereby  vested  in  such  new  assignees,  and  it  shall  oe  law- 
ful for  them  to  sue  for  the  same,  and  to  discharge  any  action 
or  suit,  or  to  give  any  acquittance  for  such  debts  as  effectu- 
ally as  the  former  assignees  might  have  done.  And  by  s.  67, 
vrhenever  an  assignee  shall  die,  or  a  new  assignee  snail  be 
chosen  as  aforesaid,  no  action  at  law  or  suit  in  equity  shall 
be  thereby  abated;  but  the  court  in  which  any  action  or  suit 
is  depending,  may,  upon  the  suggestion  of  such  death  or  re- 
moval and  new  choice,  allow  the  name  of  the  surviving  or 
new  assignee  to  be  substituted  in  the  place  of  the  former, 
and  such  action  or  suit  shall  be  prosecuted  in  the  name  of 
the  surviving  or  new  assignee,  in  the  same  manner  as  if 
he  had  originally  commenced  the  same. 

1.  Money  had  and  received*'^An  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupts  who,  af- 
ter the  act  of  bankruptcy,  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sheriff  the  mo- 
ney arising  from  the  sale  of  the  goods ;  for  the  law  supposes 
the  creditor  to  have  received  the  same  for  the  use  of  the  as-^ 
signees  in  whom  the '  property  of^  the  goods  is  vested,  and 
thence  implies  a  promise  to  pay.  So  where  a  trader  became 
a  bankrupt  by  lying  in  prison  two  months  (now  21  days)  af-* 
ter  an  arrest^  it  was  holden,  that  his  assignees  might  main- 
tain an  action  for  money  had  and  received  against  a  person, 
who,  after  the  arrest,  and  before  the  expiration  of  the  two 
months,  having  had  notice  that  a  commission  would  be  sued 
out  against  the  trader,  sold  his  goods  and  paid  him  the  pro- 
duce. In  cases  of  this  kind,  the  assignees  have  an  election 
to  bring  either  trover  or  assumpsit.  In  trover  thev  may  re- 
cover the  full  value  of  the  goods  at  the  time  they  were 
taken,  though  the  sale  may  not  actually  have  produced  more 
than  half  their  worth  :  but  in  assumpsit,  the  assignees  consi- 
dering the  party  selling  the  goods  as  their  agent,  are  entitled 
to  recover  only  what  was  produced  by  the  sale  of  the  goods. 
Per  Grose  and  Buller,  Js.  in  King  v.  Leith,  2  T.  R.  144, 145. 
If  the  assignees  bring  assumpsit  they  affirm  the  contract,  and 
the  defendant,  if  a  creditor  of  the  bankrupt,  may  set  off  bis 
debt.  Smith  v.  Hodson,  4  T.  R.  211.  But  the  assignees  can- 
not affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  and 
avoid  it  as  to  the  rest,  Wilson  v.  Poulter,  Str.  859. 

By  the  law  of  England*,  if  not  contradicted  by  the  laws 
of  the  country  where  the  property  may  be,  the  commission- 

c  Kitchiur.  Campbell,  3  WiU.  304*  &    e  Hunter  t.  Potts,  4T.  R.  182;    FbU- 

Bl.  Rep.  827.  lips  v.  Hunter,  2  H.  BL  402. 

d  King  r  Leith,  2  T.  R.  141. 
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ere  may  dispose  of  the  pereonal  property  of  the  bankrupt  re- 
sident here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 
a  creditor  of  the  bankrupt  in  England,  after  the  assignment 
of  the  bankrupt's  estate,  and  with  full  knowledge  thereof, 
attached  and  afterwards  received,  by  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Island  in  North  America ;  it 
was  holden,  that  the  assignees  might  recover  the  same  from 
the  defendant,  in  an  action  for  money  had  and  received  to ' 
their  use.  So  where  after  an  act  of  bankruptcy  committed^ 
but  before  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by 
virtue  of  which  he  attached,  and  after  the  asignment  re- 
ceived, money  due  to  the  bankrupt  in  one  of  the  British 
plantations  in  America ;  it  was  holden,  that  the  assignees 
might  recover  the  same  in  an  action  for  money  had  and  re- 
ceived- 

A.  after  an  act  of  bankruptcy  committed  by  B,,  received 
the  amount  of  a  draft  drawn  by  B.  on  his  banker  in  favour 
of  A.,  for  a  band  fide  debt  The  plaintiffs,  as  assignees  of 
B.,  brought  an  action  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  before- mentioned  sum,  which  he  had 
paid  to  A.:  but  it  appearing  that  the  banker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
set  off*  was  disallowed.  The  plaintiffs  tben  brought  an  ac- 
tion for  money  had  and  received  against  A*  to  recover  the 
amount  of  the  draft,  but  it  was  holden^  that  the  action  woukl 
not  lie ;  for,  although  the  plaintiffs  had  at  first  an  election 
whether  they  would  bring  the  action  against  thel)anker  or 
A.,  yet  having  in  the  former  action,  against  the  banker,  in- 
sisted that  the  money  had  faot  been  paid  on  their  account^and 
that  it  was  voidi  they  could  not  in  the  present  action ^Ee  per* 
mitted  to  contradict  it,  and  insist  that  the  payment  was  made 
on  their  account 

Covenani.'^n  covenant  for  rent  on  an  indenture'  brought 
by  the  assignees  of  ,the  lessor  (a  bankrupt),  the  lessee  cannot 
plead  that  the  lessor  mlhabuit  in  tenementis;  for  the  assig-^ 
nees  succeed  to  all  the  rights  of  the  bankrupt,  and  conse- 
<)uently  may  claim  the  benefit  of  that  estoppel,  which  would 
have  operated  between  the  lessor  and  lessee. 

,  Deft^.— The  assignees  of  a  bankrupt  may  bring  an  action 

f  Sill  ▼.  Wofiwick,  1  H.  Bl.  666.  h  Vemon  v.  Hanson,  2  T.  H.  287. 

If  Veraon  ▼.  Hankey,  2  T.  II.  113.  i   Parker  t.  Manning,  7  T.  R.  637. 
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of  debt  on  the  stat.  9  Ann,  c  14.  against  the  winner  for^  mo- 
ney  lost  at  play  by  the  bankrupt  before  his  bankruptcy. 

7Vo«er.-— If  after  an  act  of  bankruptcy,  but  before  commis- 
sion, a  person  sue  out  execution  against  the  goods  of  the  bank- 
rupt, under  which  the  sheriff  makes  a  seizure,  and  then  a 
commission  issues,  and  afterwards  the  sheriff  sells  the  goods, 
the  assignees  may  maintain  trover  against  the  'sherifT,  but 
not  trespass^ ;  for  officers  and  ministers  of  justice  cannot  be 
made  trespassers  by  relation.  In  like  manner  the  assignees 
may  bring  trover  against  the  party  suing*,  if  proved  a  party 
to  the  conversion  by  giving  bond  to  the  sheriff,  and  receiving 
the  money  levied.  Or  if  the  party  accompany- the  officer  in 
levying  the  goods*,  ^b<>ugb  the  produce  of  the  goods  remain 
in  the  hands  of  the  sheriffs  broker. 

Where's,  obtained  bills  of  exchange  from  the  defendant 
upon  a  fradulent  representation,  that  a  security  given  by 
him  to  the  defendant,  (which  was  voidj  was  an  ample  secu- 
rity, and,  on  the  next  day,  bavins  resolved  to  stop  pay- 
ment, informed  the  defendant  that  be  had  repent^  of  what 
he  had  done,  and  had  sent  express  to  stop  the  bills,  and 
would  return  them,  and  three  days  afterwards  committed  an 
act  of  bankruptcy,  after  which  he  returned  to  the  defendant 
all  the  bills,  (except  one  which  had  been  discounted,)  and 
also  two  bank  iiotesi  part  of  the  proceeds  of  such  discount, 
and  the  defendant  delivered  back  the  security,  and  afterwards 
a  commission  of  bankruptcy  issued  against  S.,  the  assignees 
under  which  commission  brought  trover  against  the  defendant 
for  the  bills  and  bank  notes:  held  that  the  defendant  was  en- 
titled to  retain  them^ 

Assignees  may  maintain  trover  for  goods  sold  by  a  bank- 
rupt aftisr  an  act  of  bankruptcy,  although  they  have  demand- 
ed payment  for  them.  The  verv  taking  of  goods*  from  one 
who  has  no  right  to  dispose  of  tnom  is  a  conversion. 

In  what  Manner  the  Assignees  ought  to  ^tf^.— In  actions 
brought  by  the  assignees^  they  may  declare  |;enerallv  as  as- 
signees of  the  estate  of  A.  a  bankrupt,  accordmg  to  the  form 
of  the  statute  concerning  bankrupts,  without  setting  forth 


k  Brandon  ▼.  Fate,  2  H.  Bl.  36S.  p  Gladstone  t.  Hadwen,  1  M.  A:  8. 517. 

1  Coopei:  T.  Chitty,  1  Bun.  20,  and       See  farther  Taylor  v.  Plumer,  3  M.  & 

1  Bl.  Rep.  6S.  S  562. 

m  SmiUk  v.  llUlei,  1  T.  R.  475.  q  Hunt  ▼.  Gwennap,  2  Stark.  N.  P.  C 

n  Ruah  v.  Bakex^  Bull.  N.  P.  41.  Str.        306.  Lord  £lleiiborougl\,  C.  J.  whow 

06.  and  MSS.  S.  C.  optuion  was  afterwards  confinned  bj 

o  Menham  v.  Edmonson,  1  Bos.  k  Pul.        the  court. 
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the  act  by  which  the  trader  became  a  bankrupt^  or  the  pro- 
ceedings uDder  the  coiiimission'. 

A  new  assignee  may  in  his  own  name  maintain  an  action 
upon  a  judgment^  obtained  by  a  former  assignee,  who  has 
been  displaced  by  the  chancellor. 

A  declaration  on  a  scire /ctcieu^^  by  the  assignees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt  within  , 
the  meaning  of  the  statute,  and  that  his  goods  .and  effects 
were  duly  assigned  to  the  plaintiffs,  is  sufficient,  without 
stating  the  trading,  act  of  bankruptcy,  &;c.  because  a  scire 
facuis  is  an  action. 

The  assignees  cannot  make  themselves  partis  to  the 
recbrd  in  any  intermediate  stage  of  the  proc^iug^"^,  but  it 
must  be  immediately  after  judgment,  and  before  any  other 
proceeding  has  taken  place,  though  an  interlocutory  judg- 
ment is  sufficient  for  this  purpose.  Hence  where  plaintiff 
after  judgment  against  him  and  writ  of  error  allowed,  be- 
comes a  bankrupt,  the  assignees  ought  to  go  on  with  the; 
writ  of  error  in  the  bankrupts  name,  the  writ  of  error  being 
a  proceeding  after  the  judgment ;  and  if  the  assignees,  in- 
stead of  adopting  this  method,  sue  out  a  sci.  fa.  in  their 
own  names  to  compel  an  assignment  of  errors,  the  court  will 
quash  it. 

If  the  assignees  bring  an  action  upon  a  contract  made  by 
th^  bankrupt  before  his  bankruptcy,  it  is  incumbent  on  them 
to  sue  as  assignees,  and  so  to  state  themselves  in  the  decla- 
ration. But  where  the  contractus  made  by  the  bankrupt  af- 
ter his  bankruptcy^,  and  before  he  has  obtained  his  certificate, 
asiill  his  property  is  then  vested  in  the  assignees,  he  will  be 
considered  as  their  agent ;  and,  in  such  case,  it  is  not  neces- 
sary that  they  should  state  themselves  to  be  assignees  in  the 
declaration ;  in  like  manner  as  where  an  executor  brings  an 
action  on  a  contract  made  by  himse^  respecting  the.  goods 
of  the  testator,  he  need  not  name  himself  executor.  In  ac» 
tions  of  assumpsit  brought  by  the  assignees  on  contracts 
made  with  the  bankrupt,  there  are  two  ways  in  which  the 
promises  may  be  laid  in  the  declaration;  1st,  As  having 
been  made  to  thcT bankrupt*  before  his  bankruptcy;  and, 
2dly,  As  having  been  made  to  the  plaintiffs  as  assignees*. 

In  an  action  brought  %y  the  assignees  of  a  bankrupt^,  the 

r  Pepyi  v.  Low,  Caith.  29.  %  Rig  ▼.  Wilmer,  Str.  697.  adjudged 
s  LawsoQ  y.  Lamb,  Lutw.  274.  on  demurrer  to  declaration, 

t  De  Cosson  v.  Vaughan,  10  East,  6L  a  Fashion  v.  Dormet,  7  Vin.  Abr.  140. 
u  Winter  v.  Kietcbman,  2  T.  R.  45.  Tit.  Creditor  and  Bankrupt,  pi.  16. 

X  Kretchman  v.  Beyer,  1  T.  R.  463.  b  Skinner  t.  Rebow,  T.  8.  and  9G.  2. 
y  £vans  v.  Mann,  Cowp.  569.  B.  R.  MSS. 
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plaintiffs  declared  on  an  account  stated  u>ith  the  bankruptf 
whereon  the  defendant  was  found  in  arrear  £  ,  and  being 
80  in  arrear,  he  promised  to  pay  the  plaintiffs  as  assignees. 
On  the  general  issue  pleaded,  the  evidence  was,  that  the 
account  was  stated  with  the  bankrupt,  and  the  defendant  pro- 
mised to  pay  him,  but  there  was  not  any  evidence  of  a 
promise  to  the  assignees.  Lord  Hardwicke,  C.  J.  was  of  opi- 
nion, that  the  declaration  was  supported  by  the  evidence, 
and  the  plaintiffs  had  a  verdict  On  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice:  Lee,  J. 
observing,  that  he  was  not  aware  of  any  case,  where,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces* 
sary  to  prove  an  express  promise  to  the  assignees;  because 
when  the  account  was  proved  to  be  stated  with  the  bank- 
rupt, there  was  a  sufficient  consideration :  a  debt  was  created 
to  the  bankrupt  which  was  transferred  to  the  assignees  by 
the  statute;  and  this  was  evidence  of  a  promise  to  the  as- 
signees so  as  to  entitle  them  to  this  demand,  standing  in  the 
pUce  of  the  bankrupt 

The  plaintiffs,  in  their  original  writ,  described  themselves 
as  assignees  of  A^,  and  also  as  assignees  of  B.,  there  not  be- 
ing any  joint  commission  against  the  two,  and  declared  in 
several  counts  for  goods  sold  and  delivered  by  both  the  bank- 
rupts^  and  abo  goods  sold  by  e€u:h  of  the  bankrupts,  A 
verdict  was  found  for  the  plaintiffs,  and  the  damages  were 
assessed  severally  on  the  separate  counts.  On  a  motion  in 
arrest  of  judgment,  the  court  were  of  opinion  that  the  as« 
signees  might  recover  as  much  as  the  bankrupts  themselves 
might  jointly  have  recovered ;  therefore  as  the  damages  were 
assessed  severally,  they  mieht  enter  up  their  judgment  on  the 
count  for  the  jomt-<leman(L 

Agreeably  to  this  determination,  where  the  plaintiffs  sued^ 
as  assignees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a 
joint  demand  due  to  all  the  bankrupts,  the  declaration  was 
holden  good  on  motion  in  arrest  of  judgment 

The  assignees  under  a  joint  commission  against  A.  and  B. 
in  suing  on  a  separate  contract  entered  into  with  A.,  may  de- 
scribe themselves  generally  as  assignees  of  A.  without  notic- 
ing the  name  of  B.^ 

A.  and  B.  were  partners.  A,  committed  an  act  of  bank* 


c  Hancock  ▼.  Haywood,  3  X.  R.  433.    d  Streatiield  v.  Halliday,  3  T.  K.  779. 
feeognized  by  Lord    EUenborougb,        See  Scott  t.  Fianklin,  15  East,  428. 
C.  J.  in  De  Cosson  v.  Vaugbaii>  10        Ray  v.  Davies,  8  Taunt  134. 
£ast^  6$..  e  Stonebouse  y.  De  Silva,  3  Campb. 
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ritptcy,  and  afterwards,  but  before  the  bankruptcy  of  B.,  the 
sheriff  seized  goods  which  had  belonged  to  A.  and  B.  under 
an  execution  against  them:  Held^  that  the  assignees  of  A. 
and  B.  under  a  joint  commission  could  not,  suing  as  such,  re- 
cover A.'s  share  of  the  property  therein. 

A  trader  being  seised  of  an  estate  for  life  with  a  power 
of  appointment,  remainder  in  default  of  appointment  to 
himself  in  fee ;  after  having  committed  an  act  of  bank- 
ruptcy made  an  appointment  in  favour  of  J.  S.:  held  that  all 
bis  interest  having  passed  to  his^  assignee  under  a  bargain 
and  sale  executed  by  the  commissioners,  the  appointment  was 
void* ;  and  therefore  that  the  assignee  might  maintain  an 
ejectment 

Actions  against  Assigneeg.^^ToTmerly  when  a  dividend  was 
declared,  it  was  considered  that  a  right  of  action  against 
the  assignees  accrued  to  every  creditor  for  his  proportion^ 
and  it  was  holden  that  assumpsit  might  be  maintained  against 
the  assignees  of  a  bankrupt  by  a  creditor  for  his  share  of  a 
dividend,  under  an  order  of  the  commissioners;  and  iu 
such  action  the  proceedings  before  the  commissioners  were 
conclusive  evidence  of  the  debt,  and  the  assignees  could 
not  set  off  a  debt  due  from  jthe  plaintiff,  for  the  sum  proved 
must  be  taken  to  be  the  balance  due;  but  now  by  stat. 
6  Geo.  4.  c.  10.  s.  111.  no  action  for  any  dividend  shall  be 
brought  by  any  creditor  who  has  proved  under  the  commis- 
sion, against  the  assignees  of  the  estate  of  such  bankrupt,  for 
the  amount  of  any  dividend  declared  by  the  commissioners; 
but  in  cases  of  refusal  by  the  assignees  to  pay  such  dividend, 
the  creditor  entitled  to  the  same  may  petition  the  Lord  Chan- 
cellor, who  may  order  payment  thereof,  with  interest  for  the 
time  that  such  dividend  shall  have  been  withheld,  and  the 
costs  of  the  application. 


VIII.  Of  Actions  by  tJie  BanJcrupt. 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy',  and  may  maintain 
trover  for  them  against  strangers.    So  if  an  order  for  the  dc- 

f  Hogg  and  another  T.  Bridges  and  ano-  h  Brown  v.  BuUen,  Doug.  407.  per  Ken 
Uier,  8  Taunton,  200.  >on«  C.  J.  6  T.  R.  549.  S.  P. 

g  Doe  d.  Ck)leman  v.  Britain,  €  B.  &  A.  i  Webb  v.  Fox,  7  T.  R.  391. 
Q3. 
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livery  of  goods^  belonging  to  A.  but  in  the  posBe^sion  of  B. 
be  giren  by  A.  to  an  uncertificated  bankrupt,  in  payment  of 
a  debt  due  from  A.  to  the  bankrupt  after  his  bankruptcy, 
and  B.  refuses  to  deliver  tbe  goods,  the  bankrupt  may  main- 
tain trover  against  him. 

In  cases  of  this  kind,  however,  the  bankrupt  can  recover 
only  where  tbe  assignees  do  not  interfere',  for  tbe  general  as- 
signment of  personal  property  by  the  commissions  in  the 
first  instance  passes  alli/ie future  acquired  as  well  as  present 
personal  property,  and  a  second  assignment  of  personal  pro- 
perty coming  to  the  bankrupt  is  not  necessary:  consequently 
tbe  superior  title  of  the  assignees  must  prevail  where  they 
come  forward,  and  assert  it.  The  insolvent  debtor's  act,  I G.  4. 
c.  119.  is  different,  for  by  the  assignment  under  that  act  at 
the  time  of  the  petition,  tbe  assignee  takes  such  property  only 
as  tbe  insolvent  had  at  the  time  of  the  petition.  Hepper  v. 
Marshal,  2  Bingh.  372. 

To  an  action  on  a  promissory  note**,  and  for  money  lent, 
the  defendant  pleaded  that  the  plaintiff  was  an  uncertificated 
bankrupt,  whose  effects  had  been  duly  assigned  by  the  com- 
missioners under  a  general  assignment,  comprehending  in 
terms  the  future  as  well  as  present  personal  property  of  the 
plaintiff,  and  that  the  assignees  had  required  the  defendant 
to  pay  to  them  the  money  claimed  by  the  plaintiff.  Repli- 
cation, that  the  causes  of  action  had  accrued  after  the  plaintiff 
became  bankrupt,  and  that  the  defendant,  at  the  time  of  the 
contract,  treated  with  the  plaintiff  as  a  person  capable  of  re- 
ceiving credit  in  that  behalf,  and  that  tbe  commissioners  had 
not  at  any  time  since  assigned  to  the  assignees,  or  any  other 
person,  the  promissory  note  or  money  mentioned  to  be  lent 
On  demurrer,  it  was  holden,  that  the  replication  was  bad  for 
the  reasons  before  mentioned. 

An  uncertificated  bankrupt  may  maintain  an  action  for 
work  and  labour  done  after  his  bankruptcy*.  So  for  work 
and  labour,  and  materials  founds  incident  and  necessary  to  the 
labour.  Silk  v.  Osborne,  1  Esp.  N.  P.  C.  140.  So  for  money 
lent  and  advanced,  as  it  will  be  presumed  that  the  money 
may  have  been  earned  by  his  labour.  Evans  v.  Brown,  1  Esp* 
N.  P.  C.  170.  Lord'Ellenborough,  C.  J.  speaking  of  Chip- 
pendale V.  Tomlinson,  and  the  cases  which  have  been  decided 
on  its  authority,  said^,  that  the  hardship  of  the  case  might 
perhaps  have  warped  the  opinion  of  the  judges,  when  the 


k  Fowler  V.  DbwD,  1  Boa.  k  Put.  44.        n  Chippendale  v.  TomlinBOQ,  Co.  B.  L. 

I   Kitchen  y.  Bartsch,  7  Easfb  R.53.  5th  edit.  p.  431. 

m  Kitchen  v.  Bvtwb,  7  £agt*i  R.  S3.       o  In  Kitchen  v.  Battscb,  7£a»l'i  R.  62. 
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eTiI  might  have  been  better  remedied  by  statute,  but  now^ 
there  was  an  inveterate  practice  of  above  twenty  years  in 
support  of  that  series  of  cases. 

If  the  assignees  of  a  bankrupt  manufacturer  employ  him 
in  carrying  on  the  manufacture  for  the  benefit  of  the  estate^ 
and  pay  htm  money  from  time  to  time,  this  is  evidence  of 
such  a  contract  between  him  and  his  assignees  as  will  enable 
him  to  recover  from  them  a  reasonable  compensation  for  his 
work  and  labour^ 

By  Stat  6  Gea  4.  c.  16.  s.  13.  ''  The  petitioning  creditor* 
before  commission  granted,  shall  make  an  affidavit  before  a 
master  in  chancery  of  the  truth  of  his  debt,  and  give  bond  to 
the  chancellor  in  the  penalty  of  2001.,  to  be  conditioned  for 

E roving  his  debt,  and  the  party  to  have  committed  an  act  of 
ankruptcy,  and  to  proceed  on  the  commission;  but  if  such 
debt  be  not  due,  or  no  proof  of  an  9ct  of  bankruptcy,  and  it 
shall  also  appear  that  such  commission  was  taken  out  fraudu- 
lently or  maliciously ;  the  chancellor  may,  upon  petition,  ex- 
amine into  the  same,  aAd  order  satisfaction  to  be  made  for  the 
damages;  and  for  the  better  recovery  thereof,  assign  such 
bond  to  the  parties  petitioning,  who  may  sue  for  the  same  in 
his  name." 

The  assignment  of  the  bond  by  the  chancellor  is  conclusive 
evidence  of  the  fraud  or  malice  m  an  action  on  the  bond ;  and 
it  is  not  necessary  to  state  in  the  declaration  that  the  com- 
mission was  fraudulently  or  maliciously  sued  out  See  fur- 
ther on  this  point,  Smithey  v.  Edmondson,  3  East's  R.  22. 


IX.  Of  the  Pleadings. 

By  Stat  6  Geo.  4.  c.  16.  s«  126.  Any  bankrupt  who  shall, 
after  his  certificate  shall  have  been  allowed,  be  arrested,  or 
have  any  action  brought  against  him  for  any  debt,  claim,  or 
demand,  hereby  made  proveable  under  the  commission,  shall 
be  discharged  upon  common  bail;  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  he  became  bankrupt, 
and  may  give  this  act  and  the  special  matter  in  evidence;  and 
the  certificate  and  the  allowance  thereof  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other 
proceedings  precedent  to  the  obtaining  such  certificate. 

« 

p  Coles  ▼.  Barrow  j4  Taunt.  754. 
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By  8. 127.  If  any  person  who  shall  have  been  so  dischaFged 
by  such  certificate,  or  who  shall  have  compounded  with  his 
creditors,  or  who  shall  have  been  discharged  by  any  insolvent 
act»  shall  become  bankrupt,  and  have  obtained  such  certifi- 
catCy  unless  his  estate  shall  produce,  (after  all  charges,)  suffi- 
cient to  pay  every  creditor  under  the  commission  fifteen  shil- 
lings in  the  pound,  such  certificate  shall  only  protect  his  per- 
son from  arrest  and  imprisonment;  but  his  future  estate  and 
effects,  (except  his  tools  of  trade  and  necessary  household 
furniture,  and  the  wearing  apparel  .of  himself,  his  wife,  and 
children,)  shall  vest  in  the  assignees  under  the  said  com- 
mission, who  shall  be  entitled  to  seize  the  same  in  like  man- 
ner as  they  might  have  seized  property  of  which  such  bank- 
rupt was  possessed  at  the  issuing  the  commission. 

The  general  plea  of  bankruptcy,,  if  pleaded  in  the  Court  of 
King's  Bench,  aoes  not  require  the  signature  of  counsel "i ;  but 
by  the  practice  of  the  Common  Pleas  it  ought  to  be  signed 
by  a  sergeant',  otherwise  it  may  be  treated  as  a  nullity.  It  is 
sufficient  for  the  defendant  to  pursue  the  words  of  the  sta- 
tute, and  to  aver  that  the  cause  of  action  accrued  before  he 
became  a  bankrupt,  without  averring  that  the  defendant  had 
conformed,  according  to  the  bankrupt  statute*,  or  that  the 
defendant  became  a  bankrupt  before  the  commencement  of 
the  suit^ 

By  a  certificate  obtained  under  a  joint  commission,  sepa- 
rate as  well  as  joint  debts  are  discharged".  In  like  manner, 
by  a  certificate  obtained  under  a  separate  commission,  joint 
debts,  as  well  as  separate  debts,  are  discharged*.  Formerly, 
indeed,  doubts  were  entertained  whether  a  certificate  under 
a  separate  commission,  against  one  partner,  would  not  dis- 
charge the  other  partner;  and,  therefore,  it  was  held  neces- 
sary to  provide  against  such  discharge  by  stat  10  Ann.  c.  15. 
That  statute  is  now  repealed,  but  by  stat.  6  Geo.  4.  c.  \0, 
8. 121.  no  certificate  shall  release  or  discharge  any  person  who 
was  partner  with  the. bankrupt,  at  the  time  pf  his  bankruptcy, 
or  who  was  then  jointly  bound,  or  had  made  any  joint  con- 
tract with  the  bankrupt. 

This  general  plea  of  bankruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  after  bill  filed,  and  before 
plea  pleaded!^ ;  the  cause  of  action  having  accrued  before  the 

q  Leigh  q.  t.  v.  MoDieiro,  6  T.  R.  496.  t  Tower  ▼.  Cameron,  6  EasVs  R.  413. 

r  Pitcher  y.  Martin,  3  Bos.  and  Pul.  u  Howard  v.  Poole,  Str.  995.  Day.  431. 

171.  S.  C.  Wickes  y.  Strahan,  Str.  1157. 

B  Willan  V.  Giordani,  Co.  B.  L.  5th        8.  P.  HorBey's  case,  3  P.  Wms.  25. 

edit.  p.  518.  in  which  Paris  y.Salk-  x  Exp.  Yale,  3  P.  Wros.  24  n. 

eld,  2  WUs.  139.  was  Qver-ruled.  y  Harris  y.  James,  9  East,  82. 
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baukrnptcy ;  but  the  certiBcate  cannot  be  given  in  evidence 
under  tne  general  issue^  for  the  debt  still  exists,  and  as  the 
certificate  only  operates  as  a  special  discharge  from  it  under 
the  statute,  the  defendant  must  avail  himgelf  of  this  dischai^e 
in  the  manner  prescribed  by  the  statute*. 

The  certificate  will  operate  as  a  discharge*  of  such  debts 
only  as  are  due  at  the  time  when  the  act  of  bankruptcy  is 
committed.  But  if  an  action  be  commenced  against  a  bank- 
rupt qfier  the  bankruptcy,  for  a  debt  due  before  the  bank- 
ruptcy, and  a  verdict  found  for  the  plaintiff^  and  afterwards 
the  bankrupt  obtains  his  certificate :  the  cosU  of  such  action, 
as  well  as  the  original  debt,  are  proveable  under  the  com- 
mission. Willet  v.  Pringle,  2  Bos.  and  Pul.  N.  R.  190.  The 
costs  bear  relation  to  the  original  debt ;  hence  where  plaintifiT 
before  the  bankruptcy  of  the  defendant  sued  him  for  a  debt, 
and  went  on  with  the  suit  after  such  bankruptcy,  and  had 
judgment,  and  defendant  obtained  his  certificate,  and  after- 
wards brought  a  writ  of  error,  which  was  non-prossed,  and 
costs  of  nonpros  in  error  awarded  against  him ;  it  was  holden,, 
that  the  certificate  discharged  defendant  from  these  costs, 
Scott  V.  Ambrose,  S  M.  &;  S.  32($.  Debts  proveable  under 
the  commission,  and  debts  to  be  discharged  by  the  certificate, 
are  convertible  terms,  and  debts  not  due  at  the  time  of  the 
act  of  bankruptcy,  except  in  the  cases  especially  provided 
for  by  the  statute,  are  not  afiected  by  the  commission. 
Hence  where  a  debt  accrues  after  an  act  of  bankruptcy  and 
before  the  issuing  of  the  commission^,  the  bankrupt  will  re- 
main liable,  although  he  has  obtained  bis  certificate,  and  caur 
not  avail  himself  ot  the  general  plea  of  bankruptcy. 

A  debt  due  on  a  judgment  signed  in  an  action  for  da$nages 
after  an  act  of  bankruptcy  committed  by  defendant,  and  a 
commission  issued  thereon,  is  not  discharged  by  the  certifi- 
cate, though  the  verdict  was  obtained  before  the  bankruptcyS 
So  a  bankruptcy  of  plaintiff  occurring  after  verdict  for  the 
defendant,  and  before  judgment,  the  subsequent  certificate  is 
no  bar  to  an  execution  for  the  costs  of  the  action"*.  See  stat* 
6  Geo.  4.  c.  16.  s.  68.  Plaintiff  obtaining  judgment  agafnst 
bankrupt  for  debt  proveable  under  commission,  is  entitled  to 
prove  for  the  costs,  though  not  taxed  at  the  time  of  the. 
bankruptcy. 

But  if  the  acceptor  of  a  bill  of  exchange  not  due  become 
bankrupt*,  and  the  indorser  be  afterwards  obliged  to  take  up 

1  Gowlaod  T.  Warreoi  1  Camp.  N.  P.  d  Walker  t.  Barnes,  5  Taunt  77a  1 

C.  363.  Marsh.  345.  S.  C. 

a  Bamford  v.  BuneU,  2  Bos.  ft  Pul.  1.  e  Joseph  v.  Orme,  2  Bof .  and  Pul.  M. 

bS.C.  R.180. 
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the  bill  on  account  of  non-paymeDt  by  the  acceptor,  he  may 
prove  the  amount  under  the  commiasion ;  and  consequently 
if  the  acceptor  afterwards  obtain  his  certificate,  he  will  be 
dischai^ged  from  the  debt 

Before  the  year  1819,  a  debt  for  which  a  person  was  merely 
liabler  as  surety,  but  which  was  not  paid  until  after  the  bank- 
ruptcy of  the  principal,  was  not  proveable  under  the  com- 
mission,  and  consequently  was  not  barred  by  the  certificate; 
but  now  by  stat.  6  Geo.  4.  c.  19.  s.  52<.  Any  person  who,  at 
the  issuing  the  commission,  shall  be  surety  or  liable  for  any 
debt  of  the  bankrupt,  or  bail  for  the  bankrtqji^,  either  to  the 
sheriflf  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any 
part  thereof  in  discharge  of  the  whole  debt,  (although  he 
may  have  paid  the  same  after  the  commission  issued,)  if  the 
creditor  shall  have  proved  his  debt  under  the  commission, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  dividends  and  all  other  rights  under  the  said  commission, 
which  such  creditor  possessed  or  would  be  entitled  to  in  re- 
spect  of  such  proof;  or  if  the  creditor  shall  not  have  proved 
under  the  commission,  such  surety,  or  person  liable,  or  bail, 
shall  be  entitled  to  prove  his  demand  in  respect  of  such  pay- 
ment as  a  debt  under  the  commission,  not  disturbing  the 
former  dividends,  and  may  receive  dividends  with  the  other 
creditors,  although  he  may  have  become  surety,  liable,  or 
bail,  as  aforesaid,  after  an  act  of  bankruptcy  committed  by 
such  bankrupt ;  provided  that  such  person  had  not,  'when  he 
became  such  surety,  or  bail,  or  so  liable  as  aforesaid,  notice 
ofany  act  of  bankruptcy  by  such  bankrupt  committed. 

By  the  foregoing  section,  the  certificate  of  a  bankrupt  is  a 
bar,  not  only  to  an  action  at  the  suit  of  the  surety  for  the  re- 
covery of  money  paid  in  discharge  of  the  original  debt,  but 
to  any  action  for  the  consequential  damage  accruing  from  the 
non-payment,  by  the  bankrupt,  of  the  original  debt  when  due; 
and,  therefore,  where  the  acceptor  of  an  accommodation  bill 
brought  an  action  against  the  arawer,  who  had  become  bank- 
rupt, for  not  providing  him  with  funds  to  pay  the  bill  when 
due,  whereby  he  had  incurred  the  costs  of  an  action,  and 
was  obliged  to  sell  an  estate,  in  order  to  raise  money  to  pay 
the  bill,  the  certificate  was  held  to  be  a  good  bar*. 

The  plaintiff  accepted  a  bill  of  exchange^,  payable  at  a 


f  Chilton  v.Wiffin,  3  Wilt.  13.  Young  h  Thti  is  new,  Me  Hewes  v.  Mott,  6 

T.  Hocki^,  3  Will.  346. 2  Bl.  R.  839.        Taunt,  329. 

8.  C  Vandeifa^jden  v.  P&tba,  3  Wilg.  i   Van  Sandau  t.  Corsbic,  3  B.  It  A.  13. 

528.  k  Stedman  v.  Martinnant,  13  Eart,  427 . 
g  See  oonetponding  section,  49  Geo.  3. 

c.  121.  s.  8.  but  now  repealed. 
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future  (lay,  for  the  accommodation  of  the  defeodaDt'.  After- 
wards, and  before  the  bill  became  due,  the  defendant  com- 
miltecl  an  act  of  bankruptcy.  The  bill  viras  dishonoured. 
A  commission  issuedi.  but  was  shortly  afterwards  super- 
seded. A  meeting  of  the  defendant*8  creditors  was  then 
held,  and  time  was  given  him.  The  plaintiff  then  accepted 
anotiier  bill,  for  the  purpose  of  taking  up  tiie  former  dis- 
honoured bill,  including  also  interest  and  stamp.  This  last 
bill  was  indorsed  by  J.  S.  as  an  additional  security  to  the 
holders,  who  required  it.  Afterwards  an  effectual  commis- 
sion issued  upon  the  original  act  of  bankruptcy,  under  which 
the  defendant  obtained  his  certificate.  The  plaintiff,  at  a 
subsequent  day,  when  the  second  bill  became  due^  paid  it. 
It  was  holden,  that  the  giving  of  the  second  acceptance  for 
the  prior  debt  did  not  discharge  the  original  debt  for  which 
the  plaintiff  had  become  surety  before  the  act  of  bankrupt- 
cy; and  in  paying  that  second  bill  the  plaintiff  was  only 
paying  the  same  debt  which  he  was  liable  to  pay  as  surety 
for  the  defendant  upon  the  first  bill ;  and  consequently  that 
this  was  a  case  within  the  eighth  section  of  the  stat.  49 
G.  S.  c.  191.  by  which  the  surety  for  a  debt  proveable  under 
a  commission,  though  not  paid  b;^  him  until  after  the  issu- 
ing of  the  commission,  shall  stand  ni  the  place  of  the  original 
creditor  as  to  the  whole  of  the  debt  so  paid.  The  act,  how- 
everi  provided,  that  it  should  not  extend  to  a  person  who, 
when  he  became  surety,  had  either  notice  in  fact  of  the  act 
of  bankruptcy  committed,  or  implied  notice  from  the  issu- 
ing of  the  commission,  though  such  commission  were  after* 
wards  superseded.  But  the  plaintiff's  case  did  not  fall 
within  this  proviso,  for  his  suretyship  had  commenced  be- 
fore the  issuing  of  the  commission,  afterwards  superseded. 
The  debt  was  not  affected  with  the  implied  notice:  it  was  a 
debt,  therefore,  proveable  under  the  commission,  and  was 
consequently  barred  by  the  certificate. 

A..  B.,  and  C.  entered  into  a  bond*  to  the  king,  the'^ondi- 
tion  of  which  was  that  A.,  as  sub-distributor  of  stamps, 
should  well  and  truly  account  for  all  stamped  vellum  which 
he  should  receive,  and  should  pay  to  the  commissioners  the 
duties  payable  for  such  stamped  vellum,  and  also  the  price  of 
such  vellum,  together  with  all  monies  which  he  should  re- 
ceive on  aiccount  of  the  duties  on  personal  legacies  and  stage' 
coaches.  A.,  as  sub-distributor,  becomes  indebted  to  the  king 
in  a  certain  sum^  and  afterwards  becomes  bankrupt,  and  ob- 
tains his  certificate.    A  scire  facias  having  afterwards  issued 

1  WcscoUv.Hodges,6B.  ftA.12. 
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upon  the  bond,  B.,  one  of  the  suretiles,  paid  a  sum  of  money 
to  compromise  the  suit,  and  a  certain  other  sum  in  defending 
the  same.  Held»  in  an  action  brought  by  the  surety  to  re- 
cover these  sums  from  the  bankrupt,  that  A.  was  a  person 
*'  surety  for  a  debt*'  of  the  bankrupt,  within  the  meaning  of 
the  49  6.  3.  c.  ISl.  s.  8.:  and,  consequently,  that  the  latter 
was  protected  by  bis  certificate.  Held  also,  that  the  general 
plea  of  bankruptcy  was  well  pleaded, 

A  contingent  debt  secured  by  a  penalty,  as  to  indemnify 
a  parish  against  the  maintenance  of  a  bastard,  is  not  a  debt 
proveable  under  the  commission,  and  the  obligee  is  not  there* 
fore  discharged  by  his  certificate*  from  expenses  incurred 
subsequent  to  his  bankruptcy. 

The  plea  of  bankruptcy  is  not  a  plea  to  the  action,  but 
a  personal  discharge  only";  hence,  where  an  action  of  as- 
sumpsit was  brought  against  A.  and  B.  jointly  as  partners, 
and  A.  pleaded  a  judgment  recovered,  and  B.  pleaded  his 
bankruptcy,  and  thereupon  the  plaintiff  entered  a  nolle  pro* 
sequi  as  to  B. ;  it  was  holden,  that  the  plea  of  bankruptcy 
only  discharged  B.^  and  further,  that  the  entry  of  the  noUe 
prosequi  as  to  B.  did  not  discharge  the  action  as  to  A. ;  for 
It  was  not  like  a  retraxit,  which  is  a  total  relinquishment  of 
the  suit. 

Where  the  plain tiff*s  demand  rests  in  damages,  and  cannot 
be  ascertained  without  the  intervention  of  a  jury,  it  cannot- 
be  proved  under  the  defendant's  commission.  Hence  bank- 
ruptcy is  not  any  plea  in  bar  to  an  action  of  trespass  for 
mesne  pro6ts,  because  the  damages  are  uncertain^  Nor  to 
an  action  of  trover,  though  the  conversion  happened  before 
the  bankruptcy^.  Nor  can  the  bankruptcy  or  the  lessee  be 
pleaded  in  bar  to  an  action  of  covenant  brought  against  him, 
for  rent  arrear,  subsequent  to  his  bankruptcy'. 

But  now,  by  stat.  6  Geo.  4.  c.  16.  s.  75,*  any  bankrupt 
entitled  to  any  lease,  or  agreement  for  a  lease,  if  the  assignees 
accept  the  same,  shall  not  be  liable  to  pay  any  rent  accruing 
after  the  date  of  the  commission,  or  to  be  sued  in  respect  of 
any  subsequent  non-observance  or  non-performance  of  the 
conditions,  covenants,  or  agreements  therein  contained ;  and 
if  the  assignees  decline  the  same,  shall  not  be  liable  as  afore- 


m  Qyeneexs  of  St  Martin  in  the  Fields  o  See  stat.  10  Ann.  c.  15.  s.  3. 

▼.  Warren,  1  B.  &  H.  49l .  As  to  con-  p  Goodtitle  v.  North,  Doug.  583. 

tingent  debts  see  stat.  6  Geo.  4.  g.  q  Parker  v.  Norton,  6  T.  R.  695.     . 

15.  s.  56.  r  Auriol  v.  Mills,  4  T.  R.  94. 

n  Noke  and  another  v.  Ingham,  I  Wils.  s  See  corresponding  section,  49  Geo.  3. 

S9.    -,  c.  121.S.  19. 
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said,  in  case  he  deliver  up  such  lease  or  agreement  to  the 
lessor  or  siich  person  agreeing  to  grant  a  lease,  within  four- 
teen days  after  be  shall  have  had  notice  that  the  assignees 
shall  have  declined  as  aforesaid ;  and  if  the  assignees  shall 
not  (upon  being  thereto  required^  elect  whether  they  will 
accept  or  decline  such  lease,  or  agreement  for  a  lease,  the 
lessor,  or  person  so  agreeing  as  aforesaid,  or  any  person  en- 
titled under'  such  lessor  or  person  so  agreeing,  shall  be  en- 
titled to  apply  by  petition  to  the  lord  chancellor,  who  may 
order  them  so  to  elect  and  to  deliver  up  such  lease  or  agree- 
ment, in  case  they  shall  decline  the  same,  and  the  possession 
of  the  premises^  or  may  make  such  order  therein  as  he  shall 
think  fit 

If  a  lessee  covenants  not  to  assign,  and  becomes  bankrupt, 
and  his  assignees  take  to  the  lease,  his  covenant  is  discharged 
by  the  foregoing  section,  although  a  breach  of  it  had  become 
impossible,  by  reason  that  he  no  longer  had  the  subject  mat* 
ter  respecting  which  the  covenant  was  made.  And  therefore 
if  he  comes  in  again,  as  assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is  no  breach  if  be  as- 
sign^. 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum 
er  week*  for  the  support  of  an  illegitimate  child  the  plaintiff 
ad  had  by  the  defendant,  bankruptcy  having  been  pleaded. 
Lord  Ellen  borough  held,  that  as  to  any  arrears  which  had 
accrued  before  the  bankruptcy,  the  bankruptcy  would  ope- 
rate as  a  discharge,  but  as  no  proof  of  suosequent  arrears 
would  have  been  admitted  under  the  commission^  the  defend* 
ant  was  liable  for  such  arrears. 

B.  sold  a  ship  to  A.  with  a  covenant  that  he  had  a  good 
title,  though  in  fact  he  had  none':  afterwards  B.  became  a 
bankrupt,  and  A.  sustained  damages  by  paying  the  value  of 
the  ship  to  the  true  owner;  it  was  holden,  in  an  action  on  the 
covenant  by  A.  against  B.,  stating  the  special  damage^  that 
B/s  certificate  was  no  bar. 

This  plea  of  bankruptcy^  will  not  avail  a  person  against 
whom  a  second  commission  of  bankruptcy  has  issued,  unless 
he  has  paid  15s.  in  the  pound  undei  tnat  commission,  al<* 
though  the  creditor  who  sues  him  has  signed  the  certificate; 
for  by  Stat.  6  Geo.  4.  c.  16.  s.  127f  (which  see,  ante  p.  232,) 
the  person  only  of  the  bankrupt  is  protectedj  if  his  effects 


t   Doe  d.  Ch«ere  v. SmiUi,  5  Taunt.  795.  y  See  Pfailpott  v.  Coiden,  5  T.  R.  287. 

u  Miller  v.  Whettenbury,  1  Camp.  N.  Ttiornton  v.  Dallas,  Doug.  46.  and 

P.  C.  428.  5  Geo.  2.  c.  SO.  8.  9. 
z  Hanunond  y.  Toulmin,  7  T.  R.  612. 
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are  ndt  «uffi(:ient  to  pay  158.  in  the  pound*  It  must  appear, 
affirmatively,  that  the  estate  has  produced  158.  in  the  pound; 
evidence  that  it  will  probably  produce  so  much  is*  not  suf- 
ficient. 

If  a  defendant  rely  on  a  certificate  under  a  second  commia- 
siou  of  bankruptcy'  under  which  he  has  not  paid  I5s.  in  the 

Eound,  it  will  be  sufficient  for  the  plaintiff,  in  order  to  deprive 
im  of  the  benefit  of  it,  to  produce  the  proceedings  under  the 
former  commission,  and  prove  that  he  submitted  to  it,  with- 
out proving  the  trading,  act  of  bankruptcy,  and  other  facts, 
which  are  necessary  to  support  the  commission  as  against 
third  perscins. 

An  action  against  a  bankrupt^  who  has  obtained  his  certi- 
ficate under  a  second  commission,  on  a  cause  of  action  accru- 
ing before  his  second  bankruptcy,  may  be  maintained^  before 
a  dividend  has  been  made,  or  the  period  for  making  it  allowed 
is  elapsed,  if  evidence  be  adduced  to  shew,  that  it  is  not  pro- 
bable, from  the  state  of  the  effects  in  the  hands  of  the  as- 
signees, that  the  bankrupt  will  be  able  to  pay  Ida.  in  the 
pound. 

The  proving  a  debt  under  a  commiasion  issued  against  a 
person  who  had  before  compounded  with  his  creditors,  and 
whose  estate  under  the  commission  had  not  nor  would  pro- 
duce 15s.  in  the  pound,  but  who,  before  he  became  a  bank- 
rupt, paid  the  creditors  with  whom  he  compounded,  the  full 
amount  of  their  debts,  was  held  to  discharge  the  bankrupt  in 
respect  of  his  future  estate  and  effects  from  an  actiop  for  the 
debt  so  proved*. 

Heretofore  a  verbal  promise  to  pay  a  debt  barred  by  the 
certificate  was  binding',  but  now,  by  stat  6  Geo.  4.  c.  16. 
8.  131.  no  bankrupt,  after  his  certificate  shall  have  been 
allowed  under  any  present  or  future  commission,  shall  be 
liable  to  pav  or  satisfy  any  debt,  claimi  or  demand,  from 
which  he  shall  haVe  been  dischai^ed  by  certificate,  or  any 
part  of  such  debt,  &e.  upon  any  contract,  promise,  or  agree- 
ment made  after  the  suing  out  of  the  commission,  unless 
such  promise,  &c.  be  in  writing,  signed  by  the  bankrupt,  or 
by  some  person  authorized  in  writing  by  ^uch  bankrupt*' 

In  the  case  of  an  express  promise  after  certificate,  the  plain- 
tiff is  not  bound  to  declare  specially^,  but  may  declare  on  the 


z  CoYerley  t.  Morl^y,  16  East,  225.  c  Read  v.  Sowerby,  3  M.  A:  &  78. 

a  HaTiland  v^   Cook,  5   T.  R.  655.  d  Traemanv.FentOD,  Cowp.544. 

3  Eep.  N.  P.  C.  185.  e  WilUama  ▼.  Dyde,  Peake's  N.  P.  C 
b  Jelfe  V.  Ballard,  1  Boi.  ft  Bui.  467.  68.  cites  RuaseU  v.  Haidmao,  &  P. 
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origiQal  cause  of  action;  and  if  the  bankruptcy  be  pleaded^ 
the  plaintiff  may  give  the  subsequent  promise  in  evidence. 

Efndenee  of  the  Plea  of  Baniruptctf.'^The  only  evidence 
required  to  support  the  general  plea  of  bankruptcy  is  the 
production  of  the  certificate  allowed  by  the  chancellor'. 

By  Stat.  6  Geo.  4.  c.  16.  s.  ISO^.  The  certificate  shall  be  void 
in  thefolloveing  cases ;  first,  if  the  bankrupt  has  lost,  by  any  sort 
of  gaming  or  wagering,  in  one  day,  201.,  or  within  one  year  next 
preceding  his  bankruptcy  2001.;  or,  secondly,  within  one  year 
next  preceding  his  bankruptcy,  he  has  lost  SOOl.  by  any  con- 
tract for  the  purchase  or  sale  of  any  government  or  other 
stock,  where  such  contract  was  not  to  be  performed  within 
one  week  after  the  contract,  or  where  the  stock  bought  or 
sold  was  not  actually  transferred  or  delivered;  or,  thirdly, 
shall,  after  an  act  of  bankruptcy  committed,  or  in  contem- 

{)lation  of  bankruptcy,  have  destroyed,  altered,  mutilated,  or 
alsified,  any  of  his  books,  papers,  writings,  or  securities;  or 
made  or  been  privy  to  making  any  false  or  fraudulent  entries, 
in  any  book  of  account  or  other  document,  with  intent  to  de<- 
frauci  his  creditors;  or,  fourthly,  shall  have  concealed  pro- 

Eerty  to  the  value  of  iOl.  or  upwards;  or,  lastly,  if  any  person 
aving  proved  a  false  debt  under  the  commission,  the  bank- 
rupt being  privy  thereto,  or  afterwards  knowing  the  same, 
shall  not  nave  disclosed  the  same  to  the  assignees  within  one 
month  aft;er  such  knowledge. 

The  preceding  clauses,  being  penal,  are  construed  strictly. 

The  certificate  is  void,  if  signature  of  one  of  the  creditors 
has  been  obtained  by  a  promise  from  the  bankrupt  to  pay 
that  creditor  his  whole  debt^ 

By  Stat  6  6. 4.  c.  16.  s.  105.^  If  any  assignee  indebted  to  the 
estate  of  which  be  is  such  assignee,  in  respect  of  mon^  re- 
tained or  employed  by  him,  become  bankrupt,  if  he  shall  ob- 
tain his  certificate,  it  shall  only  have  the  enect  of  freeing  his 
person  from  arrest  and  imprisonment;  but  his  future  effects, 
(his  tools  of  trade,  necessary  household  goods,  and  the  neces- 
sary wearine  apparel  of  himself,  bis  wife,  and  children  ex- 
cepted,) shall  remain  liable  for  so  much  of  his  debts  to  the 
estate  of  which  be  was  assi^ee,  as  shall  not  be  paid  by  di- 
vidends under  his  commission,  together  with  lawful  interest 
for  the  whole  debt 

By  Stat  6  6. 4.  c.  16.  s.  59.^  no  creditor  who  has  brought 

f  See  tiie  statute,  1. 126.  ante  p.  231.  I   flee  49  Geo.  3.  g.  121.  a.  6.  now  r^ 
g  Sec  conetponding  lectioD,  5  Qeo.  2.        pealed. 

c  30.  s.  12.  but  now  repealed.  k  See  eonretponding  section,  in  stat. 

b  Phillips  V.  Dicas,  15  East,  248.  '  49  Geo.  3.  c.  121.  s.  14.  now  repealed. 


«40  BANKRUPT. 

any  action,  or  mstituted  any  suit  against  any  bankrupt,  in 
respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might 
have  been  proved  as  a  debt  under  the  commission  against 
such  bankrupt,  shall  prove  a  debt  under  such  commission, 
or  haVe  any  claim  entered  upon  the  proceedings  under  such 
commission,  without  relinquishing  such  action  or  suit;  and 
in  case  such  bankrupt  shall  be  in  prison  or  custody  at  the 
suit  of  or  detained  by  such  creditor,  he  shall  not  prove  or 
claim,  without  giving  a  sufficient  authority  in  writing  for  the 
discharge  of  such  bankrupt;  and  the  proving  or  claiming  a 
debt,  under  a  commission  by  any  creditor,  shall  be  deemed 
an  election  by  such  creditor  to  take  the  beneBt  of  such  com- 
mission, with  respect  to  the  debt  so  proved  or  claimed,  pro- 
vided tiiat  such  creditor  shall  not  be  liable  to  the  payment  to 
such  bankrupt,  or  his  assignees,  of  the  costs  of  such  action  or 
suit  so  relinquished  by  him,  and  that  where  any  such  credi- 
tor shall  have  brought  any  action  or  suit  against  such  bank- 
rupt, jointly  with  any  other  person,  his  relinquishing  such 
action  or  suit  against  the  bankrupt,  shall  not  affect  such 
action  or  suit  against  such  other  person.  Provided  also, 
that  any  creditor  who  shall  have  so  elected  to  prove  or 
claim,  if  the  commission  be  afterwards  superseded,  may 
proceed  in  the  action  as  if  he  had  not  so  elected,  and  in 
bailable  actions  shall  be  at  liberty  to  arrest  the  defendant  de 
novo^  if  he  has  not  put  in  bail  below,  or  perfected  bail  above, 
or  if  the  defendant  has  put  in  or  perfected  such  bail,  to  have 
recourse  against  such  bail,  by  requiring  the  bail  below  to  put 
in  and  perfect  bail  above,  within  the  first  eight  days  in 
term,  after  notice  in  the  London  Gazette  of  the  superseding 
such  commission,  and  by  suing  the  bail  upon  their  recogni- 
zance, if  the  condition  thereof  is  broken* 

It  seems  that  proving  a  debt  under  a  commission  was  an 
election  within  the  Stat  49  Geo.  3.  c.  121.  s.  14.,  which  de- 
prived the  creditor  of  bis  remedy  by  action  against  the  bank* 
rupt'  in  the  cases  excepted  in  stat  6  G«o.  3.  c.  90.  s.  9.  But 
that  clause  did  not  extend  to  prevent  a  creditor  who  proved 
a  joint  debt  under  a  commission  against  one  partner  from 
suing  the  others"'.  The  drawer  of  a  bill  of  exchange,  who 
had  paid  the  amount  to  the  holder  after  a  commission  of 
bankruptcy  issued  against  the  acceptor,  might  sue  the  accep- 
tor before  he  had  obtained  his  certificate  and  arrest  him  upon 
the  bill,  notwithstanding  the  holder  had  proved  the  bill  under 
the  commission". 

1  Read  v.  Sowerby,  3  M.  ft  S.  78.  .n  Mead  t.  Braham,  3  M.  ft  S.  91. 

m  Heath  ▼.  Hall,  4  Taunt.  326.    See 
alto  Young  v.  Glasf,  16  East.  262. 
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Two  parcels  of  goods  were  sold  at  different  times,  and 
paid  for  by  bills ;  the  vendee  afterwards  becoming  bankrupt, 
the  vendors  proved^  under  the  commission,  for  the  amount 
of  the  first  parcel,  they  then  holding  the  bill  given  in  payment 
for  the  same ;  the  bill  for  the  other  parcel  having  been  n^o* 
ciated  by  them  prior  to  the  bankruptcy,,  and  being  at  the  time 
of  the  bankruptcy  outstanding,  was  afterwards  dishonoured : 
it  was  holden^  that  the  vendors  were  not  precluded  by  the 
Stat  49  G.  3.  c.  121.  s.  14.  from  suing  the  bankrupt  for  the 
amount  of  the  last  parcel  of  goods. 

Declaration  upon  four  bills  of  exchange^.  Plea  in  bar, 
that  defendant  was  indebted  to  plaintiff  in  divers  large  sums 
of  money  for  goods  sold ;  ,and  that,  for  securing  to  the  plain- 
tiffs the  said  several  sums  of  money,  defendant,  before  his 
bankruptcy,  accepted  a  bill  of  exchange  drawn  by  the  plain- 
tiffs, for  and  in  payment  of  one  of  the  said  several  sums  of 
money  in  which  he  was  so  indebted  as  aforesaid  ;  and  that 
he  had  accepted  each  of  the  several  bills  of  exchange,  for 
which  the  action  was  brought,  in  payment  of  one  other  of 
the  said  several  sums  of  money  in  which  he  so  stood 'in- 
debted as  aforesaid.  The  plea  then  stated  that  defendant  had 
duly  become  bankrupt;  and  the  bills  of  exchange  mentioned 
in  the  declaration  were  proveable  under  the  commission, 
and  that  the  plaintiffs,  being  creditors  of  the  defendant  for 
the  amount  of  the  money  comprised  in  all  the  several  bills, 
proved  the  amount  of  one  bill  only  under  the  commission, 
and  thereby  made  their  election  to  take  the  beneGt  of  the 
commission,  not  only  with  respect  to  the  debt  proved,  but 
also  as  to  the  bills  and  debts  mentioned  in  the  declaration. 
Held,  upon  demurrer,  that  this  plea  could  not  be  supported ; 
first,  because  the  proof  of  a  debt  under  the  commission  of 
bankruptcy  cannot  be  pleaded  in  bar  to  an  action  at  law 
brought  for  the  same  debt ;  secondly,  that  the  election  of 
the  creditor  to  take  the  benefit  of  the  commission,  is  confined 
by  the  49  6.  3.  c.  121.  s.  14.  to  the  debt  actually  proved, 
and  does  not  extend  to  distinct  debts  ejusdem  generis  due 
at  the  same  time. 

Of  Discharge  by  Certificate  in  Foreign  Cotw^ry.— What  is 
a  discharge  of  a  debt  in  the  country  where  it  is  contracted,  is 
a  discharge  of  it  every  where.  This  principle  was  recognised 
in  Hunter  v.  Potts,  4  T.  R.  182. 

Hence,  if  a  bankrupt  in  Ireland,  .obtain  his  certificate  there, 
and  come  into  England,  he  will  be  discharged  by  such  certi- 

«  Watson  T.Mcdez,!  B<&A«  m.         p  Harley  &  another  t.    Greenwood, 

SB.  It  A.  05. 
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(icate  from  a  debt  contracted  in  Ireland^  prior  to  the  commtfr- 
sion^i.  So  where  the  defendant  gave  the  plaintiff,  at  Balti«' 
more  in  America,  where  both  were  resident,  a  bill  of  exchange 
drawn  by  the  defendant  upon  a  person  in  England^  which 
bill  was  afterwards  protested  here  for  non-acceptance',  and 
the  defendant  afterwards,  while  he  was  resident  abroad,  be- 
came a  bankrupt  there,  and  obtained  a  certificate  of  discbarge 
by  the  law  of  that  state  ;  it  was  holden,  that  such  certificate 
was  a  bar  to  an  action  here  upon  an  implied  assumpsit  to 
pay  the  bill  in  consequence  of  the  non-acceptance  in  England ; 
Lawrence,  J.  observing,  that  when  the  plaintifi*  agreed  to  take 
the  bill  in  question,  the  promise  in  effect  was  this,  to  pay  the 
money  in  America,  if  it  were  not  paid  here*  Then  the  bill 
having  been  refused  acceptance  here,  the  iipplied  promise  to 
pay  the  money  arose  in  America,  and  consequently  the  defend- 
ant's certificate  was  a  bar  to  the  demand.  But  a  discharge 
under  a  commission  of  bankrupt  in  a  foreign  country,  is  not 
any  bar  to  an  action  for  a  debt  contracted  here  with  a  subject 
of  this  country*. 

A  debt  contracted  in  England,  by  a  trader*  residing  in 
Scotland,  is  barred  by  a  discharge  under  a  sequestration  is- 
sued in  conformity  to  the  54  Geo.  S.  c.  137.  in  like  manner 
as  debts  contracted  in  Scotland. 

Set-off.  By  stat.  6  G.  4.  c.  16.  s.  50.  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person, 
or  where  there  are  mutual  debts  between  the  bankrupt  and 
any  other  person,  the  commissioners  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy,  com- 
mitted by  such  bankrupt,  before  the  credit  given  to,  or  the 
debt  contracted  by  him;  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively  ;  and  every  debt 
or  demand  hereby  made  proveable  against  the  estate  of  the 
bankrupt,  may  also  be  set-off  against  such  estate ;  provided 
that  the  person  claiming  the  benefit  of  such  set-off,  had  not, 
when  such  credit  was  given,  notice  of  an  act  of  bankruptcy 
by  such  bankrupt  committed. 

The  corresponding  section,  stat  5  G,  9.  c.  30.  s.  28.  varied 
from  the  foregoing,  the  language  thereof  being,  **  mutuaL 
jiredit,  or  mutual  debts,"  &c.  at  any  time  before  such  person 
became  a  bankrupt  \     It  has  been  holden,  that  the  term  mu- 

q  Ballantine  y.  Goldiog,  Co.  B.  L.  5th    ft  Smith  v.  Buchanan,  1  Eait^ft  R.  6. 

edit.  p.  499.  t  Sidaway  t.  Hay,  3  B.  &  C  12. 

r  Potter  v.  Brown,  5  East's  R.  124.  u  See  Tamplia  v.  Dig^gins,  2  Campb. 

U. P.O.  312. 


BANKRUPT.  243 

» 

tual  credit  is  not  confined  to  pecuniary  demands,  liquidated 
at  the  time,  but  that  it  extenas  to  cases  where  the  creditor 
has  been  entrusted  with  that  which  niight  become  produc- 
tive of  value.  J.  S.  being  desirous  of  making  a  shipment  for 
his  own  risk  and  advantage,  but  not  in  his  own  name,  repre- 
sented to  the  merchants,  through  whom  the  shipment  was  to 
be  made,  that  the  goods  were  the  property  of  A.  and  shipped 
on  his  account,  and  A.  accordingly,  by  the  desire  of  J.  S. 
wrote  to  those  merchants  stating  the  property  to  be  so,  and 
directing  them  to  insure  and  to  advance  money  to  J.  S.  on 
the  goods,  which  was  done.  It  was  holden',  that  this  was  a 
credit  given  to  A*  by  J.  S.  by  the  delivery  of  the  goods,  in 
its  nature  likely  to  terminate  in  a  debt,  and  that  therefore 
J.  S.  having  subsequently  become  bankrupt,  A.  was  entitled 
to  recover  the  proceeds  of  the  shipment  from  the  merchants, 
and  to  set-off  against  a  debt  due,  from  the  bankrupt  to  him, 
in  respect  of  the  advances,  it  being  a  case  of  mutual  credit 
within  the  statute.  A.  and  Co^  being  bankers,  discounted 
bills  of  exchange  for  B.  and  gave  him  immediate  credit  for 
them  in  his  account,  minus  the  discount.  Afterwards,  and 
whilst  the  bills  were  yet  running,  a  balance  was  struck,  upon 
jvhich  the  bankers  admitted  money  to  be  due  to  B.  giving 
him  credit^for  the  bills  then  running.  Shortly  afterwards  B. 
became  a  bankrupt,  and  the  bills  were  dishonoured.  It  was 
holdeu,  in  an  action  against  the  bankers  for  the  admitted  ba- 
lance, they  were  entitled  to  set*off  the  amount  of  the  disho* 
noured  bills,  on  the  ground  of  its  being  a  mutual  credit 
within  the  foregoing  claused  But  where  B.  being  indebted 
to  defendant,  previously  to  bis  bankruptcy,  deposited  a  bill 
of  exchange  with  the  defendant,  not  for  the  satisfaction  of 
the  debt,  but  for  the  purpose  of  raising  money  thereon,  and 
an  advance  was  accordingly  made ;  after  the  bankruptcy, 
the  assignees  tendered  to  the  defendant  the  amount  of  the 
money  advanced,  and  demanded  possession  of  the  bill,  which 
being  refused,  the  assignees  brought  trover  for  the  bill,  and 
it  was  holden*,  that  they  were  entitled  'to  recover,  this  not 
being  a  case  of  mutual  credit  within  the  statute,  the  bill 
having  been  deposited  for  a  specific  purpose  without  refor- 
ence  to  the  general  account 
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X.  Of  the  Epidence  and  Witnesses. 

FogMERLT  in  actions  brought  by  assignees  of  bankrupt, 
it  was  incumbent  on  them  to  prove  m  all  cases : 

1.  That  the  bankrupt  was  a  trader. 

9.  The  act  of  bankruptcy. 

3.  That  the  commission  was  regularly  granted. 

4.  The  assignment  to  the  plaintiffs. 

5.  A  right  of  action  in  the  assignees. 

But  now  by  stat  6  Geo.  4.  c  10.  s  90\  it  is  enacted,  that 
in  any  action  by  or  against  any  assignee,  or  in  any  action 
against  any  commissioner,  or  person  acting  under  the  war- 
rant of  the  commissioners,  for  any  thing  done  as  such  com- 
missioner, or  under  such  warrant,  no  ©roof  shall  be  required 
at  the  trial  of  the  petitioning  creditors*  debt,  or  of  the  trad- 
ing, or  act  of  bankruptcy  respectively,  unless  the  other  party 
in  such  action  shall,  if  defendant,    at  or  before  pleading, 
and  if  plaintiS',  before  issue  joined,  give  notice  in  writing  to 
such  assignee,  commissioner,  or  other  person,  that  he  intends 
to  dispute  some,  and  which  of  such  matters;  and  in  case  such 
notice  shall  have  been  given,  if  such  assignee,  &c.  shall  prove 
the  matter  so  disputed,  or  the  other  party  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried,  may  (if  he  thinks 
fit,)  grant  a  certificate  of  such  proof  or  admission,  and  such 
assignee,  &c.  dhall  be  entitled  to  the  costs  occasioned  by  such 
notice,  and  such  costs  shall,  if  such  assignee,  &c.  obtain  a 
verdict,  be  added  to  the  costs,  and  if  the  other  party  obtain  a 
verdict,  shall  be  deducted  from  the  costs  whicn  such  other 
party  would  otherwise  be  entided  to  receive.    By8.pi.a 
similar  provision  is  made  with  respect  to  suits  in  equity;  and 
bys.9^.  if  the  bankrupt  shall  not,  (if  he  was  within  the 
United  Kingdom  at  the  issuing  of  the  commission^)  within 
two  calendar  months  after  the  adjudication^  or  (if  he  was 
out  <jf  the  United  Kingdom,)  within  twelve  calendar  months 
afler  the  adjudication,  nave  s^iven  notice  of  his  intention  to 
dispute  the  commission,  and  have  proceeded  therein  with 
due  diligence,  the  depositions  taken  before  the  commission- 
ers, at  the  time  of  or  previous  to  the  adjudication  of  the  pe^^ 
titioning  creditor's  debt,  and  -of  the  trading  and  act  of  bank- 
ruptcy, shall  be  conclusive  evidence  oif  the  matters  therein 
respectively  contained,  in  all  actions  or  suits  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt 
might  have,  sustained  any  action  or  suit.    And  by  s.  93*  if 

ji  See  lection  ittt.  40  Geo.  c.  191. 1. 10.  but  now  repealed. 
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Ihe  aBsignees  commence  any  action  or  suit,  for  any  money 
BO  due  to  the  bankrupt,  before  the  time  allowed  as  aforesaid 
for  him  to  dispute  the  commission  shall  have  elapsed,  any 
defendant,  in  any  such  action  or  suit,  shall  be  entitled,  aft^r 
notice  given  to  the  assignees  to  pay  the  same,  or  any  part 
thereof,  into  the  court  in  which  such  action  or  suit  is 
brought ;  and  all  proceedings  with  respect  to  the  money  so 
paid  into  court  shall  thereupon  be  stayed,  and  after  the  time 
shall  have  elapsed,  the  assignees  shall  have  the  same  paid 
to  them  out  of  court 

By  s.  94.  if  the  commission  be  afterwards  superseded,  per- 
sons from  whom  the  assignees  have  recovered,  oj-  who  have, 
without  action,  bontt  fide  delivered  up  possession  of  any  real 
or  personal  estate  to  the  assignees,  or  paid  any  debt  claimed 
by  them,  are  dischaiged  from  claims  by  the  bankrupt,  pro«> 
vided  the  requisite  notice  to  try  the  validity  of  the  commis- 
sion had  not  been  given. 

By  s.  95.  all  things  done  pursuant  to  the  5th  Geo.  S.  and 
hereby  repealed,  whereby  it  was  enacted,  that  the  lord 
chancellor  should  appoint  a  place  where  all  matters  relating 
to  commissions  of  bankruptcy  should  be  entered  of  record,  and  - 
should  appoint  a  person  to  have  the  custody  thereof,  are  con- 
firmed ;  and  the  lord  chancellor  is  to  appoint  a  proper  per- 
son, who  shall  by  himself  or  his  deputy  (to  be  approved  by 
the  lord  chancellor,)  enter  of  record  all  matters  relating 
to  commissions,  and  have  the  custody  of  the  entries  thereof. 

By  s.  96.  no  commission,  adjudication  of  bapkruptcy,  or 
assignment  of  the  personal  estate  of  the  bankrupt,  or  certifi- 
cate of  conformity,  shall  be  received  as  evidence,  unless  the 
same  shall  have  been  first  so  entered  of  record  as  aforesaid. 
A  fee  of  2s.  each,  is  to  be  paid  to  the  officer  for  the  entry  of 
the  commission,  adjudication  of  bankruptcy,  assignment,  or 
order  for  vacating  the  same  respectively,  having  a  certificate 
of  such  entry  endorsed  thereon  respectively ;  and  a  fee  of 
68.  for  the  entry  of  every  certificate  of  conformity,  having 
the  like  certificate  endorsed  thereon.  Every  such  instrument 
shall  be  so  entered  of  record,  upon  the  application  of  the 
party  interested,  and  on  payment  of  the  fees,  without  any 
petition.  The  chancellor  may,  upon  petition,  direct  other 
matters,  relating  to  the  bankruptcy,  to  be  entered  of  record, 
and  all  persons  shall  be  at  liberty  to  search ;  and,  lastlv,  it  is 
provided,  that  on  the  production  of  the  instrument  having 
the  certificate  of  entry  thereon,  the  same  shall  be  evidence, 
without  proof  of  the  signature,  of  the  instrument  having 
been  entered  of  record. 

By  s.  07.  office  copies  of  avy  original  instrument  or  writing 
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filed  in  the  office,  or  officially  in  the  possession  of  the  secre* 
tary  of  bankrupts,  shall  be  evidence,  and  no  costs  for  the 
production  of  original  instruments,  &c.  shall  be  allowed,  un- 
less it  appears  that  such  production  was  necessary. 

Having  in  the  ^nd,  3rd,  and  4th  sections  of  this  chapter, 
enumerated  the  different  trades  which  render  persons  liable 
to  the  bankrupt  law,  and  also  the  several  acts  of  bankruptcy 
mentioned  in  the  statute,  it  will  be  unnecessary  to  repeat 
tliem  here.  I  shall  proceed,  therefore,  to  the  examination 
of  the  3rd  head,  viz.  the  proof  relating  to  the  commission, 
only  observing  that,  with  respect  to  the  act  of  bankruptcy, 
proof  must  be  given  that  it  was  antecedent  to  the  commis- 
sion; but  if  that  appear,  it  will  be  sufficient,  although  the 
act  was  committed  so  recently  before  the  commission,  and 
at  such  a  distance  from  London,  that  it  could  not  have  been 
known  in  London,  at  the  time  when  the  commission  was 
sued  out".  Proof  of  the  commission  ought  to  be  by  shewing 
it  under  seal,  the  petition  to  the  chancellor  on  which  it  was 
granted,  and  the  debt  of  the  petitioning  creditor  or  creditors. 

By  Stat.  6  G.  4.  c.  16.  s.  15.  no  commission  shall  be  issued, 
unless  the  single  debt  of  the  creditor,  or  of  two  or  more  persons 
being  partners  petitioning  for  the  same,  shall  amount  to  lOOl.  or 
upwards,  or  unless  the  debt  of  two  creditorssopetitioningshall 
amount  to  1501.  or  upwai^ds,  or  unless  the  debt  of  three  or  more 
creditors  so  petitioning,  shall  amount  to  $001.  or  upwards;  and 
that  every  person  who  has  given  credit  to  any  trader  upon 
valuable  consideration  for  any  sum  payable  at  a  certain  time, 
which  time  shall  not  have  arrived,  when  such  trader  com- 
mitted an  act  of  bankruptcy,  may  so  petition  or  join  in  peti- 
tioning as  aforesaid,  wbetner  he  shall  have  any  security  in 
writing  or  otherwise  for  such  sum  or  not 

By  s.  16.  any  creditor,  whose  debt  is  sufficient  to  entitle 
him  to  petition  against  all  the  partners  of  any  firm,  may  pe- 
tition for  a  commission  against  one  or  more  partners  of  such 
firm  ;  and  every  commission  issued  upon  such  petition  shall 
be  valid,  although  it  does  not  include  all  the  partners  of 
such  firm;  and  commissions  against  two  or  more  persons 
may  be  superseded  as  to  one  or  more  without  affecting  the 
rest 

By  s.  17.  in  cases  of  a  second,  or  other  commission  being 
issued  against  any  other  member  of  such  firm,  the  chancel- 
lor may  direct  such  commission  to  be  proceeded  in  sepa- 
rately, or  in  conjunction  with  the  first  commission. 

By  8.  18.  if,  after  adjudication,  the  debt  of  the  petitioning 

m  Hopper  v.  Richmond,  1  Staik.  N.  P.  C.  507. 
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creditor  be  found  insufficient  to  support  a  commission, 
the  lord  chancellor  may,  upon  the  application  of  any  other 
creditor  having  proved  any  debt  sufficient  to  support  a  com- 
mission, provided  such  debt  has  been  incurred  not  anterior 
to  the  debt  of  the  petitioning  creditor,  order  the  commission 
to  be  proceeded  in^  and  it  shall  by  such  order  be  deemed 
valid. 

By  8.  19.  no  commission  shall  be  deemed  invalid  by  reason 
of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petitioning 
creditor,  provided  there  be  a  sufficient  act  of  bankruptcy 
subsequent  to  such  debt. 

If  the  debt,  as  against  the  bankrupt",  amount  to  the  sum 
required,  it  is  sufficient,  though  the  creditor  should  have 
acquired  it  for  less;  as  where  the  debt  (amounting  to  lOOl.) 
consisted  of  notes  payable  by  the  bankrupt  to  other  persons, 
who,  before  the  act  of  bankruptcy,  had  indorsed  them  to  the 
petitioning  creditor  upon  his  paying  10s.  in  the  pound  for 
them ;  it  was  holden,  that  this  debt  was  capable  of  support- 
ing the  commission. 

If  a  creditor  to  the  amount  required  before  an  act  of  bank- 
ruptcy®,  receives,  after  notice  of  the  bankruptcy,  a  part  of 
his  debt  so  as  to  reduce  it  under  lOOK,  he  is  not  precluded 
from  suing  out  a  commission  ;  because  the  part  payment  of 
the  debt  was  illegal  and  cannot  be  retained,  consequently, 
the  original  debt  remains  in  force  to  support  the  commission. 
But  interest  accruing  before  the  act  of  bankruptcy  cannot  be 
added  to  the  principal  sum  due  on  a  bill  of  exchange  so  as 
to  constitute  a  good  petitioning  creditor's  debt,  unless  interest 
be  reserved  on  the  face  of  the  bill ;  for  where  it  is  not  so  re- 
served, the  interest  forms  no  part  of  the  debt,  but  is  only  in 
the  nature  of  damages^.  So  where  the  petitioning  creditor's 
debt  had  been  reduced  below  the  amount  required*",  by  a  bill 
drawn  by  the  bankrupt  on  a  person  who,  not  having  any  ef- 
fects of  the  bankrupt,  refusecl  to  accept  it,  the  original  debt 
was  considered  as  still  in  force,  and  sufficient  to  support  the 
commission. 

A  commission  issued  at  the  instance  and  request  of  the 
bankrupt  is  good'  in  a  court  of  law. 

In  order  to  prove  the  petitioning  creditor's  debt*,  the  as- 
signees relied  on  an  entry  in  the  bankrupt's  books\  made 
some  months  before  the  act  of  bankruptcy,  wherein  it  was 
stated  that  the  bankrupt  was  indebted  to  the  petitioning  cre- 

n  Ex  parte  Lee,  1  P.  Wms.  762.  *  r  Shaw  t.  Williaixu,  1  R.  &  M.  19. 
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ditor  in  more  than  2001.;  but  there  waB  not  any  eridence 
that  the  debt  continued  down  to  the  time  of  the  bankruptcy ; 
but  Ld.  Ellenborough,  C.  J.  held  that  the  debt  being  proved 
to  have  once  existed,  its  continuance  would  be  presumed. 

Taking  a  security  of  a  higher  nature*,  after  the  bankruptcy, 
for  a  debt  of  an  inferior  nature,  contracted  beforci  does  not  so 
far  extinguish  the  original  debt  as  to  prevent  the  creditor 
from  suing  a  commission  upon  it ;  as  in  the  case  of  a  bond 
taken  for  a  simple  contract  debt 

A  creditor  of  an  insolvent  trader  may,  after  the  debtor's 
dischai^e  under  the  53  Geo.  3.  c.  102.  take  out  a  commission 
of  bankruptcy  against  him  ;  and  his  debt,  although  included 
in  the  insolvent's  schedule,  will  be  a  sufficient  petitioning 
creditor's  debt';  for  the  insolvent  debtors*  act  does  not  con- 
tain any  provision  which  extinguishes  the  debt. 

A.  a  trader^,  before  he  commits  any  act  of  bankruptcy, 
draws  a  promissory  note  for  €001.,  payable  to  B.  or  order ; 
then  A.  commits  an  act  of  bankruptcy,  and  afterwards  B. 
indorses  the  note  over  to  C,  who  is  the  petitioning  creditor; 
it  was  holden  per  totam  curiam^  that  he  may  well  be  so,  for 
the  2001.  was  a  debt  due  from  the  bankrupt  before  he  com- 
mitted the  act  of  bankruptcy,  to  some  person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills 
are  mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other  as  will 
sustain  a  commission,  before  the  other  has  paid  his  own  ac- 
ceptance*. 

Upon  a  sale  of  goods  at  six  or  nine  months'  credit,  the  pur- 
chaser, by  not  paying  at  the.  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  months,  and  there  is  not 
any  debt  to  support  a  commission  until  the  nine  mouths  are 
expired*. 

The  debt  of  the  petitioning  creditor  must  be  a  legal  debt ; 
hence  the  assignee  of  a  bond  cannot  be  a  petitioning  credi- 
U>r\  But  a  simple  contract  debt,  though  ot  above  six  years 
standing,  will  be  sufficients ;  for  though  the  statute  of  limita- 
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lionB  takes  away  the  remedy,  it  does  not  destroy  the  debt. 
Husbaod  entitled  to  a  debt  in  right  of  his  wife  as  executrix, 
cannot  alone  be  the  petitioning  creditor*  and  the  plaintiff  as* 
signee  was  nonsuited,  because  the  wife  was  not  made  a  pe- 
titioner with  him^  Neither  can  husband  alone  be  the  peti- 
tioning creditor  in  respect  of  a  debtcomposed  partly  of  a  sum 
due  to  him  in  his  own  right  and  partly  of  a  sum  due  to  his 
wife  dum  soltf. 

The  petitioning  creditor's  debt  cannot  be  supported,  when 
consisting  of  several  creditors,  one  of  whom  is  an  infant^ 

Where  the  debt  is  due  to  a  partnership,  it  must  appear  that 
all  the  partners  to  whom  it  is  due  concur  in  the  proceeding. 
Hence  a  commission  issued  on  the  petition  of  one  only  of  two 
partners  to  whom  a  joint  debt  is  due,  cannot  be  supported*. 
But  one  of  two  executors  may  be  a  good  petitioning  creditor 
on  a  debt  due  to  the  testator\ 

A  debt  due^om  a  partnership  will  support  a  separate 
commission  ^  So  will  a  debt  contracted  before  the  party  en- 
tered into  trade^. 

A  debt  due  to  an  attorney  for  his  bill  of  costs,  although  a 
bill  has  not  been  signed  and  delivered  by  him  in  pursuance  of 
Stat.  9  Geo.  9.  c.  93.  s.  92.  is  notwithstanding  a  legal  debt, 
and  will  support  a  commission^ 

A  debt  for  money  lent  due  to  a  creditor  at  the  time  when 
an  act  of  bankruptcy  is  committed  by  the  debtor,  is  sufficient 
to  support  a  commission  against  him,  though  afterwards  and 
before  petitioning  for  such  commission,  the  creditor  obtains 
judgment  against  him  for  a  sum  of  money  including  such 
debt,  and  the  affidavit  made  in  order  to  obtain  the  commission 
may  be  an  affidavit  of  debt  for  money  lentJ^ 

A  creditor,  who  with  others  bad  become  a  party  to  a  deed 
of  trust,  by  which,  in  consideration  of  the  assignment  of  cer- 
tain debts  due  to  their  debtor,  for  their  benefit  they  release 
their  debts,  is  not  thereby  precluded  from  becoming  a  peti- 
tioning creditor,  and  suing  out  a  commission  of  bankrupt 
against  the  debtor,  on  its  being  discovered  that  he  had,  previ- 
ously to  the  execution  of  the  deed,  committed  a  secret  act  of 
bankruptcy." 

d  Master  t.  Winter,  at  the  London  Sit-  i  Exp.  Crisp.  1  Atk.  134. 

tings,  bef<»e  Lord  Uardwicice,  Davies  k  Butcher  v.  Easto,  Doug.  282. 

292, 293. and  2  Montagu,  129.  1  £zp.  Sutton,  11  Yes.  Jun.  164.  Ld. 

a  Rumsey  v.  George,  1  M.  &  S.  17S.  Eldon,  Ch. 

f  £zp.  Morton,  1  Buck.  42.  m  Bryant  t.  \7ithezH,'2  M.  &  S.  123. 

g  Buckland  y.  Newsame,  1  Taunt  477.  n  Doe  d  Pitcher  V.  Anderson,  B.  R. 

h  Treasure  ▼.  Jones,  £.  25  Geo.  3.  M.  S.  Trin.  56  Geo.  3.    1  Starkie,  N.  P.  C. 

•f  Lawrence,  J.  262, 3.  §  M.  ft  S,  161.  S.  C. 
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One  who  has  bis  debtor  in  execution  canuot  petition.* 

It  is  a  general  rule,  tbat  tbe  petitioning  creditor's  debt  mast 
have  been  contracted  before  the  act  of  bankruptcy. 

In  an  action  for  a  breach  of  promise  of  marriage,  A.  re- 
covered damages  above  lOOl.  against  a  trader,  who  between 
verdict  and  judgment  committed  an  act  of  bankruptcy;  held 
that  the  debt  on  judgment  was  not  a  good  petitioning  credi- 
tor's debt.' 

It  is  also  an  established  rule,  that  the  assignees  must  prove 
the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  in  an  action  against  tbe 
bankrupt 

Hence,  in  order  to  prove  a  petitioning  creditor*s  debt, 
which  arises  by  bond,  proof  of  the  acknowledgment  of  the 
obligor  will  not  supersede  the  necessity  of  calling  the  sub- 
scribing witnesd^. 

Entries  made  by  tbe  bankrupt  in  bis  books  before  the  act 
of  bankruptcy',  provided  the  import  of  them  is  clear  and  un- 
equivocal, are  to  be  considered  in  the  same  light  as  parol  de- 
clarations of  the  bankrupt,  and  therefore  sufficient  proof  of 
the  petitioning  creditor's  debt.  But  a  written  paper  acknow- 
ledging that  a  balance  of  a  certain  sum  is  due  to  the  petition- 
ing creditor,  and  signed  by  the  bankrupt,  is  not  evidence, 
unless  it  is  proved  that  it  was  written  and  acknowledged  by 
tbe  bankrupt  before  the  date  of  the  commission*.  And  no 
declaration  by  the  bankrupt,  whether  oral  or  written,  subse* 
quent  to  his  bankruptcy,  is  admissible  to  prove  a  petitioning 
creditor's  debt. 

The  commission  must  appeas  to  have  been  regularly 
granted. 

A  second  commission  sued  out  against  a  bankrupt,  pend- 
ing a  former,  under  which  he  has  not  obtained  his  certificate^ 
is  void%  for  an  uncertificated  bankrupt  is  incapable  of  trading 
for  bis  own  benefit.  But  where  a  prior  and  joint  commission 
of  bankrupt  had  been  issued,  but  never  acted  on  or  suspended, 
held  that  such  commission  not  being  in  legal  operation,  did 
not  invalidate  a  second  separate  commission". 

A  commission  founded  upon  an  act  of  bankruptcy,  by 
lying  two  months  (now  21  days)  in  prison,  cannot  be  sue^ 

0  Burnaby^s  case,  Str.  653.    Cohea  v.        976.    S.  p.  admitted  in  Rankin  v. 
Cunningtiam,  8  T.  R.  123.  S.  P.  Homer,  Soaienet  Lent  Assizes,  1 813. 

p  Ex  parte  Charles,  14  East,  197.  ■  Hoare  ▼.  Corytou,  4  Taunt.  560. 

q  Abbott  V.  Plumbe,  Doujr.  215.  t  MarUn  v.  O'Hara,  Cowp.  823. 

r  Watti  ▼.  Thorpe,  1  Camp.  N.  P.  C.    u  Warner  v.  Barber,  2  Moore,  (C.  P.) 

71. 
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out  before  the  expiration  of  the  limited  time.  The  act  ig  not 
completed  before  that  time,  and  the  affidavit  to,  obtain  it 
would  be  perjury". 

A  debtor  of  the  bankrupt  resisting  a  claim  made  by  the 
assignees  under  the  commission  against  him  may  give  in  evi* 
denccy  in  order  to  defeat  such  commission,  a  prior  act  of 
bankruptcy,  and  a  sufficient  petitioning  creditor'^  debt  exist- 
ing at  the  time  of  such  prior  act  of  bankruptcy.  But  neither 
the  bankrupt^,  nor  any  person  claiming  under  him,  will  be 
permitted  to  avail  himself  of  this  defence'.  Nor  will  proof 
of  a  prior  act  of  bankruptcy  avail,  unless  the  petitioning  cre- 
ditor's debt  be  shewn  to  exist  prior  to  the  act  of  bankruptcy*; 
it  is  not,  however,  required  to  be  shewn,  that  the  creditor 
ever  meant  to  take  out  a  commission  upon  that  debt.  But  see 
ante,  p.  947* 

The  circumstance  of  a  creditor  having  proved  a  debt  under 
a  commission  will  not  estop  him  from  impeaching  the  com- 
mission in  an  action  brought  by  the  assignees  against  him- 
self^; nor  is  it  prim&  facie  evidence"^  of  the  validity  of  the 
commission. 

The  debt  of  a  creditor,  who  has  joined  in  a  petition  to 
supersede  a  prior  commission,  and  proved  his  deot  under  a 
second  commission  coupled  with  an  act  of  bankruptcy  prior 
to  that  on  which  the  second  commission  is  founded,  may  be 
set  up  to  defeat  such  second  commission,  by  a  defendant  in 
an  action  at  the  suit  of  the  assignees  under  that  commission. 
Beardmore  v.  Shaw,  1  Bos.  &;  Pul.  N.  R.  $63.  See  ante  p.  947. 

No  property  passes  under  a  commissron  without  an  assign- 
ment'. 

The  cause  of  action  must  be  proved  by  the  assignees  in 
the  same  manner,  as  if  the  action  had  been  brought  by  the 
bankrupt  himself.  It  is  impossible  to  lay  down  any  rules 
with  respect  to  this  head  of  proof,  which  must  necessarily 
be  adapted  to  the  nature  of  the  demand. 

In  trover  by  assignees  against  a  sheriff  or  creditor,  who 
has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessary  to  prove  a  demand  and  re- 
fusal*;  because  the  property  being  vested  in  the  assignees 


z  Gordon  y.  WilkinsoD,  6  T.  R.  507. 

7  Parker  v.  Manning,  cited  in  Doe  ▼. 
Boulcot,  2  £sp.  N.  P.  C.  697.  Mer- 
cer y.  Wise,  3  £sp.  N.  P.  C.  216. 

%  Donovan  y.  Duff,  9  East,  21. 

a  Per  Lord  i:.ldon,C.  in  R.  y.  Bullock, 
1  Taunton*!  R.  88.  See  also  Miles 
y.  RawUni,  4  Esp.  N.  P.  C.  191. 


b  Stewart  y.  Richman,  1  Esp.  N.  P.  C. 

108. 
c  Rankia  y.  Homer,  16  East,  191. 
d  Warner  y.  Barber,  2  Mooie,  71. 
e  Rush  v.  Baker,  M.  8  O.  2.  B.  R. 

MSS.  Bull.  N.  P.  41. 
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from  the  time  of  the  bankruptcy,  the  execution  is  tortious; 
and  whexe  a  possession  is  gained  wrongfully,  a  demand  is 
not  necessary. 

Of  ike  Witneises. — ^The  bankrupt  cannot  be  a  witness  to 
swear  property  in  bimself^  or  a  debt  due  to  himself  unless 
be  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  df  bis  share  in  the  surplus  and  the  dividends ;  for 
otherwise  it  is  manifest  that  he  is  interested;  but  he  may 
prove  property  in,  or  a  debt  due  to,  another.  It  may  be 
observed,  however,  that  a  release  and  certificate  cannot 
make  the  bankrupt  a  witness  to  prove  his  own  act  of  bank- 
ruptcy* (14). 

No  question  can  be  asked  from  the  bankrupt,  the  object 
of  which  is  to  support  his  own  bankruptcy;  and  it  is  imma- 
terial whether  sucn  question  be  asked  upon  an  examination 
in  chief,  or  upon  a  cross  examination\  It  is  equally  impro- 
per in  both  cases.    Nor  can  a  bankrupt  (15)  be  asked  ques- 

f  Ewens  t.  Gold, per  Hardwicke,  C.J.    h  Elsom  t.  Brailey,  C.  B.  London  Kt- 
H.  8  G.  2.  Bull.  N.  P.  43.  tingi  after  M.  T.  50  0. 3.  Lawrence^  J* 

g  Field  T.  Curtis,  Str.  829.  &  P. 


(14)  **  For  although  the  bankrupt  has  obtained  a  certificate,  yet 
if  he  be  not  a  bankrupt  (as  he  cannot  be  if  he  has  not  committed  an 
act  of  bankruptcy,  which  is  the  question,)  his  certificate  and  the  pro- 
ceedings under  the  commission  are  void." 

(15)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had 
and  received,  in  order  to  establish  the  act  of  bankruptcy,  the  plain- 
tifis  proved  that  the  trader  had  absconded  for  fear  of  being  arrested. 
The  defendant,  in  order  to  substantiate  his  defence  in  proof,  called 
the  bankrupt.  The  plaintiffs  offered  to  cross  examine  him,  as  to  the 
time  of  his  first  secreting  himself  for  fear  of  being  arrested.  Norton 
and  Ford  for  defendant  objeaed,  that  he  could  not  be  examined  to 
that  fact;  for  he  was  not  a  competent  witness,  being  interested  to 
establish  his  bankruptcy ;  and  it  was  settled  that  the  plaintiffii 
could  not  produce  him  to  prove  an  act  of  bankruptcy,  though  be 
mi^ht  be  examined  as  to  collateral  matter.  On  the  part  of  the 
plaintiffs  it  was  admitted,  that  he  could  not  be  produced  by  the 
plaintiff  as  a  witness  in  chief  to  that  fact,  but  when  the  defendant 
called  him,  and  made  him  a  competent  witness  in  the  cause,  he 
submitted  to  his  being  examined  ana  could  not  prevent  any  Question 
being  asked  bis  own  witness.  Lee,  C.  J.  **  I  think  the  defendant, 
by  oilling  the  witness,  has  waved  all  objections  to  his  competency; 
and  therefore  he  may  be  examined  as  to  the  time  of  the  bank- 
ruptcy.** Fletcher  and  Bolton,  assignees  of  Gill,  l»iiJ[rupt  v.Wood* 
nas,  B.  R.  Londpn  Sittings,  M.  25  G.  2.  MS. 
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tions,  the  effect  and  tendency  of  which  is  to  establish  an  an- 
tecedent act  of  bankruptcy^ 

Nor  to  explain  an  equivocal  act  of  bankruptcy^ 

Nor,  if  a  joint  commission  issues  against  two^  can  one,  bar* 
ing  obtained  his  certificate,  be  called  to  prove  an  act  of  bank- 
ruptcy committed  by  the  other.^ 

But  although  the  bankrupt  cannot  be  a  witness  to  prove 
his  own  act  of  bankruptcj^,  yet  what  was  said  by  him,  at  t/te 
time^  in  explanation  of  his  own  act,  may  be  received  in  evi- 
dence". Hence,  if  he  has  been  absent  from  home,  a  decla- 
ration by  him  on  his  return  home,  that  he  had  been  abroad 
in  order  to  avoid  creditors,  is  good  evidence. 

A  certificated  bankrupt  cannot  be  a  witness  to  prove  any 
of  the  facts  necessary  to  support  the  commission",  as  the 
petitioning  creditor's  debt",  &c.  because  he  is  interested  in 
upholding  the  commission,  on  the  validity  of  which  his  cer- 
tificate and  discharge  from  his  former  debts  depend  (16).  But 
to  prove  other  matters  he  mav%  that  is,  when  he  has  executed 
a  release  to  his  assignees  of  bis  share  in  the  surplus  and  divi- 
dends.   See  ante. 

A  certificated  bankrupt,  under  a  second  commission  of 
bankruptcy,  cannot  be  a  witness  for  the  assignees  under  that 
commission^  if  he  has  not  paid  15s.  in  the  pound  under  it 

An  uncertificated  bankrupt  may  be  a  witness  againgi  him- 
self,  but  not /or  himself,  that  is,  he  may  be  a  witness  to  de- 
crease the  fund,  but  not  to  encrease  it^. 

Upon  an  issue  out  of  chancery,  to  try  whether  the  bank- 
rupt had,  within  one  year  before  his  bankruptcy,  lost  five 
pounds  in  one  day  at  gaming,  a  crieditor  of  the  bankrupt 
was  called  to  prove  the  gaming;  but  the  C.  J.  would  not 
allow  him  to  be  a  witness ;  because  he  would  be  entitled  to 

• 

1  Wyatt  y.  WUkinson,  C  B.  London  n  Per  Cur.  in  Chapman  v.  Gaxdaer, 

Sittings,  Chambre,  J.  5  £>p.  N.  P.  C.  2  H.  Bl.  279. 

1B7.  o  Per  Ryder,  C.  J.  in  Flower  v.  Her- 

k  Hoffman  t.  Pitt,  5  Esp.  N.  P.  C.  22.  bert,  London  Sittings,  Dec.  17, 1754. 

Ellenboiough,  C.  J.  2  H.  Bl.  279.  n.  (a.) 

1  Flowery.  UeAert,  cited  2  H.B1.279.  p  Kennet  y.  OreenwoUers,  PeajEc^s  N. 

m  Bateman  y.  Bailey,  5  T.  R.  512.  P.  C.  3.  per  Kenyon,  C.  J. 

Ewent  y.  Gold,  per  Hardwicke,  C.  J.  q  Butler  y.  Cooke,  Cowp.  70.  and  WaU 

BttU.  N.  P.  40.  S.  P.  ker  y.  Walker,  there  cited. 


(16)  The  certificate  may  be  considered  also  as  a  release,  which 
the  releasee  can  never  be  culowed  as  a  witness  to  affirm.  Per  Ryder, 
C.  J.  in  Flower  v.  Herbert,  N.  P.  2  H.  BL  27d.  n.  (a.) 
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a  share  out  of  the  banknipt*8  allowance  forfeited  by  the 
gaming'. 

Upon  an  issue  to  try  the  validity  of  a  commission  of  bank- 
rupt, a  creditor  is  not  a  competent  witness  to  support  the 
commission,  although  he  does  not  appear  to  have  proved  un« 
der  it';  but  he  is  a  competent  witness^  to  prove  that  the 
commission  is  not  sustamabie. 

A  creditor  who  has  released  his  debt  to  the  assignees  may 
be  called  to  prove  the  act  of  bankrupt<5y,  although  the  bank- 
rupt is  plaintiff  in  the  action  in  which  the  commission  is  dis- 
puted*. 

A  release  to  the  assignees  only  is  suflScient  without  giving 
one  to  the  bankrupt". 

A  creditor  who  has  sold  his  debt  is  a  good  witness  to  sup- 
port the  commission,  by  proving  the  petitioning  creditors 
de1>t;  because  his  interest  is  gone^^;  but  the  petitioning  cre- 
ditor is  not  a  competent  witness,  to  shew  that  the  commission 
was  regularly  sued;  for  he  enters  into  a  bond  to  the  chan- 
cellor, conditioned  to  establish  the  several  facts  upon  which 
the  validity  of  the  commission  depends,  and  to  cause  it  to  be 
effectually  executed.  He  has  therefore  a  direct  interest  in 
the  question  at  issue*.  But  he  is  competent  to  prove  the 
commission  invalid* ;  and  even  to  cut  down  his  own  debt^ 

A  writ  of  supersedeas  under  the  great  seal,  reciting  the  is- 
suing of  a  commission  on  such  a  day,  is  primd  facte  evidence 
not  only  of  the  issuing  of  the  commission  but  also  that  it 
issued  on  that  day*. 


r  Shuttleworth  t.  Bravo,  Str.  507.  per 

Pratt,  C.  J.  Middlesex  Sitting^s. 
■  Adams  v.  Malkin,  3  Campb.  543. 
t  In  re  Codd,  Bankrupt,  2  Sch.  k  Lef. 

116  per  Ld.  Redesdale. 
u  Koopes  v.  Chapman,  Peake^s  N.  P. 

C.  19.  per  Kenyoc,  C.  J. 
z  Ambrose   v.   Clendon,   Ca.  Temp. 

Hardw.  267. 
7  Granger  y.  Furlong,  2  BL  Rep.  1273. 


s  Green  v.  Jones,  2  Camp.  If.  P.  C. 

411. 
a  Anon,  cited  by  Lord  Ellenborougb, 

C.  J.  in  Green  ▼•  Jones,  and  1  Stark. 

40.  S.  P. 
b  Loyd  v.  Stretton,  I  Starkie^  40  Ld. 

BUenborough,  C.  J. 
c  Gervis    v.    Grand  Western    Canal 

Company,  5  M.  &  S.  76. 
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BARON  AND  FEME. 

L  Of  the  Jjiability  of  the  Husband^ 

1.  In  respect  of  Contracts  made  by  the  Wife  be- 

fore  Coverture. 

2.  In  respect  of  Contracts  made,  by  the  Wife  dur^ 

ing  Coverturcm 

3.  In  respect  of  the  Children  of  the  Wife  by  a 

former  Htuband. 

II.  In  what  Casee  a  Feme  Covert  may  be  considered  as  a 

'  Feme  Sole. 
IIL  Of  Actions  by  Husband  and  W\fe^ 

1.  Wliere  the  HuAand  and  Wife  must  join. 

2.  Where  the  Husband  must  sue  alone. 

3«  Where  the  Husband  and  Wife  may  join,  or 
the  HuJband  may  sue  alone,  at  his  Elee» 
fum. 
IV.  Of  Actions  against  Husband  and  W\fe. 


I.  Of  the  Liability  of  the  Husband, 

1.  In  respect  of  Contracts  made  by  the  Wife  be*' 

fore  Coverture. 

2.  In  respect  of  Contracts  made  by  the  Wife  dur* 

ing  Coverture. 

3.  In  respect  of  the  Children  of  the  Wife  by  a 

former  Husband. 

I.  In  respect  of  contracts  made  by  the  Wife  before  Covers 

#tire.— The  husoand  is  liable  to  the  debts  of  bis  wife»  con-  I 

tracted  by  her  before  the  coverture,  and  t      husband  and  ' 
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wife  may  be  sued  for  such  debts  during  tbe  coterture*;  and 
in  actions  for  tbe  recovery  of  such  debts,  husband  and  wife 
must  be  joined.  7  T.  R.  348.  But  if  these  debts  are  not 
recovered  against  the  husband  and  wife,  in  the  life-time  of 
the  wife,  the  husband  cannot  be  charged  for  them  either  at 
law^  or  in  equity  after  the  death  of  the  wife.  But  if  the  wife 
survive  the  husband,  an  action  may  be  maintained  against  her 
for  the  recovery  of  these  debts.  Woodman  v.  Chapman^ 
1  Camp.  N.  P.  C.  189.  Ld.  Elienborough,  C.  J. 

Tbe  defendant's  wife%  t)efore  marriage,  gave  a  promissory 
note  for  501.  to  the  plaintiff,  and  afterwards  married  the  de- 
fendant, who  had  with  her  personal  estate  to  the  amount  of 
7001.  part  whereof  consisted  of  choses  in  action.  The  plain- 
tiff did  not  during  the  coverture  recover  judgment  upon  the 
note  against  the  husband  and  wife.  The  wife  died  about  a 
year  after  the  marriage.  The  defendant  on  her  death  took 
out  letters  of  administration.  Some  of  th^  choses  in  action 
had  been  received  by  the  defendant  as  husband  in  the  life- 
time of  the  wife,  the  rest  he  took  as  her  administrator.  The 
plaintiff  finding  that  the  choses  in  action  were  not  sufficient 
to  satisfy  bis  demand,  6Ied  a  bill  against  the  defendant,  pray- 
ing that  the  defendant  should  be  made  liable  to  answer  his 
the  plaintiff's  demand,  for  so  much  as  he  had  received  out  of 
the  clear  personal  estate  of  the  wife  upon  his  marriage : 

Lord  Talbot,  Ch.  said,  that  as  on  the  one  band  the  bus- 
band  was  by  law  liable,  during  the  coverture,  to  all  debts 
contracted  by  his  wife,  dum  sola^  whatever  their  amount 
might  be^,  although  she  did  not  bring  him  a  portion  of  one 
shilling;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  coverture,  the  husband, 
as  such,  was  not  chargeable,  let  the  fortune  he  received  with 
his  wife  be  ever  so  great.  He  added,  that  the  wife's  choses 
in  action  were  assets,  and  thereupon  decreed  an  account  of 
what  the  husband  had  received  since  his  wife's  death  as  her 
administrator,  and  that  he  should  be  liable  for  so  much  only; 
but  as  to  any  further  demand  against  him,  dismissed  the  bill. 

%  In  respect  of  Contracts  made  by  the  Wife  during  Cover^ 
tftffif.— All  the  personal  estate  of  which  the  wife  is  possessed 
in  her  own  right,  is  by  the  marriage  vested  absolutely  in  the 
husband%  Notwithstanding  the  law  thus  divests  the  wife 
of  all  her  personal  property,  she  cannot  bind  her  husband  by 


A  F.  N.  B»120.  F.  e  Heud  v.  Stamford,  3  P.  Wmi .  409. 

b  F.  N.  B.  121.  C.  1  Rol.  Abr.  351.  (G.)        Ca.  Temp.  Talb.  173.  S.  C. 
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any  contracts,  even  for  necessaries  suitable  to  het  degree  and 
estate,  without  the  assent  of  her  husband  either  express  or 
implied. 

'*A  feme  covert  generally  cannot  bind  or  charge  her 
husband  by  any  contract  made  by  her  without  the  authority 
or  assent  of  her  husband,  precedent  or  subsequent,  express, 
or  implied."  Mr.- J.  Hyde's  argument  in  Manby  v.  Scott, 
1  Mod.  125. 

During  cohabiiatian  the  law  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate,  and 
the  misconduct,  or  even  the  adultery  of  the  wife,  during  that 
period,  will  not  destroy  this  presumption.  I'he  same  law 
18,  where  the  husband  deserts  his  wife,  or  turns  her  away 
without  any  reasonable  ground  (I),  or  compels  her  by  ill 
usage  or  severity'  to  leave  him  ;  in  all  which  cases  he  gives 
the  wife  a  general  credit  This  principle  which  tends  to 
procure  credit  to  the  wife  for  necessaries  suitable  to  the  de- 
gree and  estate  of  her  husband,  is  anxiously  adopted  by  the 
law  on  every  possible  occasion ;  and  although,  in  conformity 
with  the  ancient  rule  respecting  dower,  ic  has  been  decided, 
that  where  the  wife  elopes  with  an  adulterer,  the  husband's 
assent  to  her  contracts,  during  the  term  of  the  elopement, 
cannot  be  implied,  yet  by  analogy  to  the  same  rule*,  as^soon 
as  he  receives  her  again,  the  presumption  of  law  revives, 
and  attaches  upon  the  contracts  made  l^  her  after  the  recon- 
ciliation. 

But  it  should  be  observed,  1st.  as  cohabitation  is  evidence 
only  of  the  husband's  assent^,  in  a  special  verdict,  that  assent 
ought  to  be  found ;  and  $ndly,  as  cohabitation  \b presumptive 
evidence  only  of  such  assent,  it  may  be  rebutted  by  contrary 
evidence.    In  like  manner^,  evidence  that  the  articles  pur« 

f  Per  Lord  Kenyon,  C.  J.  in  Hod^  t.    h  Manby  v.  Scott,  1  Bac.  Abr.  296. 

Hodges,  1  £sp.  N.  P.  C.  441.  i   1  Sidf.  121,  126.  S.  C. 

g  Per  X<ord  Kenyon,  C.  J.  4  Esp.  N.  P. 

G.42. 


(1)  'Mf  the  husband  turns  his  wife  out  of  doors,  though  he  ad- 
vertises her,  and  cautions  all  persons  not  to  trust  her,  or  if  he  even 
gave  particular  notice  to  vndioiduals  not  to  give  her  credit^  still  he 
woald  be  hable  for  necessaries  furnished  to  her ;  for  the  law  has 
said,  that  where  a  man  turns  bis  wife  out  of  doors,  he  sends  with 
her  credit  for  her  reasonable  expenses."  Per  Ld.  Kenyon,  C.  J.  in 
Harris  v.  Morris,  4  Es^.  N.  P.  C.  42.  See  also  Boulton  v.  Prentice, 
post,  p.  263,  where  the  court  said  the  husband  appears  to  be  a 
wrong  doer,  and  therefore  has  not  a  right  to  prohibit  any  person* 
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cbaaed  were  conaumed  m  the  family  of  the  husband,  ia  oolv 
presumptive  and  not  conclusive  evidence  of  the  husband  s 
assent 

Having  thus  laid  down  the  general  positions  respecting 
contracts  made  by  the  wife,  I  shall  proceed  to  establish  them 
by  authorities,  premising,  that  the  relation  of  husband  and* 
wife  is,  in  respect  of  the  wife's  contracts  binding  the  hua- 
band,  analogous  to  the  relation  of  master  and  servant.  In- 
deed, in  contemplation  of  law,  the  wife  is  the  servant  of  the 
husband.  In  F.  N.  B.  1*20  G.  it  is  thus  laid  down:  A  man 
shall  be  charged  in  debt  for  the  contract  of  his  bailiff  or  ser^ 
vant,  where  be  giveth  authority  unto  hia  bailiff  or  servant  to 
buy  and  sell  for  him;  and  so  for  the  conirad  qf  the  trj/e,  {^ 
he  give  such  authority  to  hU  votfct  otherwise  mot.  From  this 
passage  it  appears^  that  the  husband  is  not  liable  to  his  wife's 
contracts,  unless  he  has  given  his  authority  or  assent;  it  is 
incumbent,  therefore,  on  a  creditor,  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  shew 
that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume  that 
such  an  assent  has  been  given"^;  and,  in  the  latter  case,  if 
such  presumption  is  not  rebutted  by  contrary  evidence,  the 
jury  may  find  against  the  husband,  but  not  otherwise:  for 
the  wife  has  not  any  power  originally  to  charge  the  husband', 
but  is  absolutely  under  his  power  and  government,  and  must 
be  content  with  what  the  husband  provides,  and  if  he  doe» 
not  provide  necessaries  for  her,  her  only  remedy  is  in  the  spi- 
ritual court. 

In  an  action  on  the  case  for  goods  sold  and  delivered",  the 
evidence  to  charge  the  defendant  was,  that  the  defendant's 
wife  bought  I  he  goods  to  make  her  clothes,  and  that  they  co- 
habited^ On  the  other  side  it  wa^  proved,  that  she. was  not 
in  any  want  of  clothes  when  she  purchased  these,  and  that 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned 
the  plaintiff's  servant  not  to  trust  her  any  more,  and  to  give 
his  master  notice  of  it.  Holt,  C.  J.  said,  that  during  cohabi- 
tation the  husband  shall  answer  all  contracts  of  the  wife  for 
necessaries,  for  his  assent  shall  be  presumed  to  all  such  con- 
tracts upon  the  account  of  cohabiting,  unless  the  contrary 
appear.  But  if  the  contrary  appear,  as  by  the  warning  in. 
this  case,  there  is  not  any  room  for  such  presumption  \  and 


k  lSidf.127.  EDd  Rajrm.  1006.    This   owe  wm 

I  Per  Holt,  C.  J.  in  EtberinstOQ  v.  agreed,  per  cur.  to  be  good  law  ic 

Plirror,  Ld.  Raym.  1006.  Boulton  v.  Pitntice,  M.  T.  18  Q.    . 
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he  held,  that  the  notice  to  the  servant  usually  employed  by 
the  plaintiff  in  his  trade  was  sufficient  notice  to  the  master. 

So  where  a  husband,  not  separated  from  his  wife,  makes 
an  allowance  for  the  supply  ot  herself  and  family  with  ne- 
cessaries during  his  temporary  absence,  and  a  tradesman  with 
notice  of  this  supplies  her  with  goods^  the  husband  is  not 
liable  for  the  debt. 

If  the  wife  elope  from  her  husband,  and  live  in  adultery, 
the  husband  cannot  be.  charged  by  her  contracts : 

In  an  action  for  meat,  &c.  provided  for  defendant's  wife^, 
the  defendant  proved,  that  she  went  away  from  him  with  an 
adulterer;  Raymond,  C.  J.  held  that  the  husband  should  not 
be  charged,  though  the  plaintijf  had  not  any  notice;  and  be 
said.  Holt,  C.  J.  always  ruled  it  so. 

And  although  the  husband  has  been  the  aggressor,  by  living 
in  adultery  with  another  woman,  and  although  he  turned  his 
wife  out  of  doors  at. a  time  when  there  was  not  any  imputa- 
tion on  her  conduct,  yet  if  she  afterwards  commit  adultery, 
the  husband  is  not  bound  to  receive  or  support  her  after  that 
time,  nor  is  he  liable  for  necessaries,  which  may  have  been 
provided  for  her  after  that  time^  So  where  the  husband 
turns  his  wife  out  of  doors,  on  account  of  her  having  com** 
mitted  adultery  under  his  roof^,  he  is  not  liable  for  necessa- 
ries furnished  to  her  after  the  expulsion. 

So  if  a  woman  elopes  from  her  husband,  though  she  does 
not  go  away  with  an  adulterer,  or  in  an  adulterous  manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bound'. 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart 
from  him»  and  has  a  separate  maintenance,  and  contracts 
debts  for  necessaries  during  the  separation,  the  law  will 
presume  that  she  is  trusted  on  her  own  credit,  although  the 
tradesman  bad  not  any  notice  of  the  separation  at  that  time 
of  the  contract ;  if  it  were  the  general  reputation  of  the  place 
where  the  husband  lived,  that  he  and  his  wife  were  living 
apart. 

The  plaintiff  brought  an  action  against  the  defendants  a 
olergvman,  who  resided  in  the  country,  for  medicines  pro- 
vide for  the  wife  of  the  defendant,  during  her  residence  in 

n  Holt  ▼.  Brien,  4  B.  attcf  A.  251K.  Juti6  24,  47  O.  S.  C.  B.  Sp.  J.  9ir 

o  Monft  T.  Martin,  Sir.  647.    See  ako       Jaaili  Muitield,  C.  J.  MSS. 
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Londdn.  It  appeared,  that  the  defendant  and  his  wife,  hav- 
ing disagreed,  had  separated  by  consent  for  five  years,  and 
that  upon  the  separation,  the  defendant  had  signed  an  agree- 
ment with  certain  trustees^  by  which  he  ohiiged  himself  to 
allow  his  wife  twenty  pounds  a-year,  which  he  bad  done  ac- 
cordingly. The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines^  that  she  was  a  mar- 
ried woman.  It  was  ruled  by  Holt,  C.  J.  that  the  defendant 
was  not  liable;  for^  though  the  plaintiff  had  not  any  personal 
iiotice  of  the  separation,  and  though  it  was  not  the  general 
reputation  in  London,  where  the  plaintiff  lived,  that  the  de- 
fetidant  and  his  wife  were  separated,  yet,  since  it  was  the 
general  reputation  iti  the  place  where  the  defendant  lived,  and 
that  for  five  years  past,  it  was  enough  to  prevent  the  wife 
from  charging  the  husband,  even  for  necessaries.  Plaintiff 
nonsuited. 

''  If  the  husband  gives  express  notice  to  a  tradesman  not 
to  trust  his  wife,  he  shall  not  be  charged ;  and  if  a  tradesman 
has  notice  of  a  separate  maintenance  being  allowed  to  the 
wife,  that,  according  to  Holt,  C.  J.  shall  be  notice  of  dissent 
on  the  part  of  the  husband,  and  he  shall  not  be  charged ;  liut 
where  the  demand  is  for  necessaries,  it  is  incumbent  on  Uie 
husband  to  show  that  the  tradesman  had  notice  of  the  sepa* 
rate  maintenance.*'  Per  Ld.  Eldon,  C.  J.  in  Rawlyns  v. 
Vandyke,  3  Esp.  N.  P.  C.  950. 

Assumpsit  for  the  board  and  lodging  of  the  defendant** 
wife^ :  plea,  non  assumpsii.  Lord  Mansfield,  in  his  charge 
to  the  jury,  laid  it  down  as  clear  and  dqqided  law,  that  when 
husband  and  wife  live  together,  the  husband  is  answerable 
for  all  such  necessaries  wherewith  the  wife  may  have  been 
furnished :  but  that  what  are  or  are  not  necessaries,  must 
depend  on  the  rank  and  situation  of  the  husband.  That 
where  they  live  separate,  the  person  who  gives  credit  to 
the  wife  is  to  be  considered  as  standing  in  her  place,  inas-» 
much  aa  the  husband  is  bound  to  maintain  her;  and  the 
spiritual  court,  or  a  court  of-  equity,  will  compel  him  to 
grant  her  an  adequate  alimony.  But  if  she  elope  from  her 
husband,  and  live  in  adultery ;  or  if,  upon  separation,  the 
husband  agrees  to  make  her  a  sufficient  allowance,  and  pays 
it:  in  either  of  those  cases,  the  husband  is  not  liable;  be- 
cause,  in  the  former  case,  she  forfeits  all  title  to  alimony; 
and,  in  the  latter,  has  no  further  demands  on  her  husband. 
And  as  in  all  cases  the  creditor  is  to  be  considered  as  stand- 
ing in  the  wife's  place,  it  imports  him,  when  the  wife  lives 

%  Ozard  v.  Darnford,  B.  R.  Ifadd^/SittiDgs,  after  M.  T.  20  G.  3.  MSS. 
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apart  from  her  husband,  to  make  strict  iuquiry  as  to  the 
terms  of  separation ;  for  in  such  cases,  he  must  trust  herut 
his  peril.  In  the  present  case»  the  defendant  and  his  wife 
had  separated,  and  he  had  agreed  to  make  her  aii  allowance, 
but  had  never  paid  it;  the  jury,  therefore,  under  his  lord- 
ship's directions  found  a  verdict  for  the  plaintiff.  N.  in  a 
similar  case  of  Turner  and  Winter^  his  lordship  nonsuited  the 
plaintiff,  because  on  separation  the  defendant  had  agreed  to 
make  an  allowance  to  his  wife,  and  had  regularly  paid  it; 
notwithstanding  the  plaintiff  had  no  notice  of  the  transaction: 
But  the  allowance  must  be  sufficient  according  to  the  degree 
and  circumstauces  of  the  husband;  and  the  adequacy  of  the 
allowance  is  a  question  of  fact  for  the  jury**. 

A  mere  agreement  for  a  separate  allowance,  without 
payment,  is  not  sufficient  to  exempt  the  husband  from  this 
liability : 

Husband  and  wife  having  agreed  to  separate*,  a  deed  of 
separation  was  executed,  (between  the  husband  on  the  first 
part,  bis  wife  on  the  second  part,  and  a  trustee,  the  sister  of 
the  wife,  on  the  third  part,)  wherein  the  husband  covenanted 
with  the  trustee,  to  pay  the  wife,  during  the  separation,  a 
weekly  allowance;  which  she  agreed  ^o  accept,  in  full  satis- 
faction of  her  maintenance,  provided  that  if  the  husband 
should  pay  any  debt  which  his  wife,  during  the  separation 
and  payment  of  the  annuity,  should  contract,  it  should  be 
lawful  for  him  to  withhold  payment  of  the  weekly  allowance, 
until  he  should  be  reimbursed:  the  wife,  upon  the  separa- 
tion, went  to  live  with  the  trustee,  who  supplied  her  with 
necessaries;  the  husband  having  failed  to  pay  the  weekly 
allowance,  the  trustee  brought  an  action  of  indebitatus  as- 
sumpsit against  him  for  the  amount  of  the  necessaries :  it 
was  holden  by  Chambre,  Rooke,  and  Heath,  Js.  that,although 
the  trustee  had  another  remedy,  and  might  have  brought 
an  action  on  the  deed,  yet  assumpsit  was  maintainable,  on 
the  ground  that  there  was  a  common  law  obligation  on  the 
husband  to  provide  necessaries  for  his  wife,  although  she 
lived  apart  from  him ;  that  where  the  law  imposed  a  duty,  it 
raised  a  promise  on  the  part  of  the  person  on  whom  it  was 
imposed  to  discharge  it;  and  that  the  mere  covenant,  without 
payment^  was  not  sufficient  to  exempt  the  husband  from  this 
liability.  Sir  J.  Mansfield,  C.  J.  expressed  an  elaborate  opi- 
nion to  the  contrary,  observing,  that  a  general  provision  for 
the  separate  maintenance  of  th6  wife,  whether  the  husband 

u  Hodgkioaon  v.  Fletcher,  4  Campb.        low  ▼.  WUmot,  3  Stark.  N.P.C.  86« 
70.  per  Ld.  ElUnboiouffb,  C.  J.  Lidd-        Ld.  CUcoborougb,  C.  J. 
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paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the 
common  law,  and  prevented  the  husband  from  being  sued 
either  in  assumpsit  or  debt  for  necessaries  furnished  to  his 
wife.  But  if  the  separate  allowance  be  paid,  it  is  sufficient, 
although  the  separation  be  not  by  deed  or  writing^.  The  hus- 
band, however,  cannot  avail  himself  of  the  wife's  receipts  aa 
Evidence  of  the  payment  of  the  allowance** 

By  deed  of  three  parts,  between  husband,  wife,  and  trustee, 
reciting  that  differences  existed,  and  that  the  husband  and 
wife  had  agreed  to  live  separate,  the  husband  covenanted  to 
ay  an  annuity  to  the  'wife,  during  so  much  of  her 
ife  as  he  should  }ive,  and  the  truisfee  covenanted  to 
indemnify  the  husband  against  the  wife's  debts,  and  that  she 
should  release  all  claim  of  jointure,  dower,  and  thirds.  It 
was  holden*,  that  this  deed  was  legal  and  binding,  and  that 
a  plea  by  the  husband,  that  the  wife  sued  in  the  ecclesiasti- 
cal court,  for  restitution  of  conjugal  rights,  and  that  he  put 
in  an  allegation  and  exhibits,  charging  her  with  adultery, 
and  that  a  decree  of  divorce,  h  mensa  et  ioro  was  in  that 
cause  pronounced,  was  not  a  sufBcient  answer  to  an  action^ 
by  the  trustee  for  arrears  of  the  annuity. 

A  husband  who  allowed  bis  wife  a  separate  maintenance, 
promised  to  pay  the  amount  of  a  debt,  which  she  had  con* 
tracted  during  the  separation ;  it  was  holden^  that  he  was 
bound  by  such  promise,  and  that  he  could  not  recede  from 
it,  on  the  ground  that  the  plaintiff  knew  that  he  allowed  bis 
wife  a  separate  maintenance,  and  that  he  had  made  the  pro- 
mise under  a  misapprehension  of  law. 

Where  a  husband  by  bringing  another  woman  under  his 
roof  renders  his  house  unfrt  for  tne  residence  of  his  wife,  who 
thereupon  removes  and  lives  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries :  e.  g.  medicines 
in  sickness*,  during  the  separation.  So  where  a  wife  leaves 
her  hiliBband  under  such  apprehension  of  personal  violence,  as 
a  jury  shall  think  to  have  been  reasonable,  her  husband' 
is  liable  for  necessaries. 

If  the  husband  causelessly  turns*  away  his  wife,  or  if  the 
wife,  having  been  absent  from  home,  returns,  and  he  shuts 
bis  doors  against  her';  and  afterwards  she  contracts  debts 

y  Hodsfkinson  ▼.    Fletcber,  4  Camp.        after  Trin.T.  50G.  3.    Lord  EUes- 

70.  per  Ld.  Ellenborougb,  C.  J.  boroDgfa,  C.  J. 

z  3.  C.  d  Ilouliston  y.  Sniytb,  3  Biogfa.  127. 

a  Jee  ▼.  Tburlow,  8  B.  &  C.  647.  e  Langwortby  v.  Hockmore,  per  Holt, 
b  Hombuckle  t.  Hombury*  2  Stark.  177.        C.  J .  Lord  Raym  •  444.  and  per  Holt, 

Ld.  Ellenborougb,  C.  J.  C.  J.  in  Etherington  v.  Pairott,  Salk. 

c  AtdiiT.  Cbapinao>  Middz.  SittiogSy        118. 

f  TbompsoD  ▼.  Hervey,  4  Burr.  2177. 
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for  necegsaries,  tbe  irtnband  will  be  liable;  for  he  sends  with 
her  credit  for  her  reaaonable  expenses.  But  if  the  hosband 
turns  away  his  wife  On  account  of  her  having  committed 
adultery,  then  he  will  not  be  liable*. 

The  following  note  of  Boulton  v.  Prentice,  which  was 
obligingly  extracted  by  the  late  Mr.  Ford  from  his  father's 
MS.  at  the  request  of  the  compiler,  may  be  acceptable  to  the 
reader. 

Assumpsit  forgikxls  sold  and  delivered  to  defendant's  wife\ 
Verdict  for  plaiDtilF.  On  motioR  for  a  new  trial,  it  appeared 
that  defendant  and  his  wife  had  formerly  lodged  at  plaintiff's 
house,  during  which  time  the  defendant  had  given  plaintiff 
express  notice  not  to  trust  defendant's  wife.  Afterwards 
defendant  and  his  wife  weat  to  lodge  at  another  place,  where 
defendant  used  bis  wife  ill>  after  which  they  separated,  and 
defendant  refused  to  rec^v«  her  again  [2] ;  slie  desired  him 
to  nlaiiitajn  her  and  offered  to  return  and  cohabit  with  him, 
which  lie  refused,  and  struck  her ;  and  declared  that  if  any 
person  trusted  her,  or  gave  her  credit,  be  would  not  pay  them; 
she  had  not  any  clothes,  and  was  wholly  destitute  of  neces- 
sarieSk  The  goods  furnished  to  her  by  plaintiff  were  neces* 
saries  and  suitable  to  the  condition  of  the  wife.  On  the  part 
of  the  defendant  it  was  proved,  that  defendant's  wife  used 
to  pawn  her  clothes,  and  was  addicted  to  drinking ;  that  plain- 
tiff had  assisted  her  in  pawning  her  watd)»  and  that  defen- 
dant, a  year  before  they  parted,  had  expressly  forbidden 
plaintiff  from  trusting  defendant's  wife.  The  foundation  of 
moving  for  a  new  trial  was,  that  the  verdict  was  contrary  to 
law,asthecreditgivento  the  wife  isin  lawgroundedon  the  su|>- 
posed  assent  of  the  husband,  which  assent  cannot  be  supposed 
where,  as  in  this  case,  there  is  an  express  prohibition.    Bgt 

g  Hani  V.  T<lovey,  ante,  p.  959.  MS.  Note.   B.  C.  •bortlj  reported  in 

h  BoultOD  V.  Prentice,  from  Mr.  Ford*s        Str.  1214. 


(3)  "  My  coneeptioa  of  the  law  is  this,  that  if  a  man  will  not 
receive  bis  wife  into  his  house,  he  turns  her  out  of  doors ;  and  \f 
he  does  so,  be  sends  with  her  credit  for  her  reasonable  expenses.** 
Per  Lord  Eldon,  C.  J.  in  Rawlyns  v.  Vandyke,  3  Esp.  N.  P.  C. 
25  !• — **  Where  a  wife^s  situation  in  her  husband*s  bouse  is  rendered 
unsafe  from  his  cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equiva« 
lent  to  a  turning  her  out  of  the  house,  and  that  the  husband  shall 
be  liable  for  neceftanes  furnished  to  her  under  those  circumstances.** 
Per  Lord  Keaysn,  C.  J.  in  Hodges  v.  Usdgesi  1  Esp.  N.  P«  C.  411. 
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it  vfzz  answered » and  so  resolved  by  the  court,  that,  although 
the  prohibition  took  effect  and  continued  in  force  during  the 
cohabitation,  yet  such  prohibition  could  not,  after  the  cohabi- 
tation ceased,  either  extinguish  or  lessen  the  credit  to  which 
the  wife  was  by  law  entitled,  after  the  husband  had  turned 
her  away  and  refused  to  maintain  her:  for  the  husband,  by 
such  conduct,  gave  his  wife  such  a  general  credit  as  amounted 
to  a  revocation  of  the  prohibition.  If  the  husband,  in  a  case 
of  this  kind,  could-  prohibit  one  person  from  trusting  his  wife, 
he  might  jENiri  ratione  prohibit  many;  and  this  might  be  ex- 
tended so  far  as  to  deprive  the  wife  from  obtaining  any  credit 
whatsoever,  so  that  particular  prohibitions  might  amount  to 
a  total  prohibition.  If  a  wife  leaves  her  husband,  he  is  not  in 
that  case  answerable  for  her  contracts ;  it  is  the  cohabitation 
which  is  considered  as  the  evidence  of  the  husband's  assent 
to  the  contracts  made  by  his  wife  for  necessaries ;  but  if  the 
husband  during  the  cohabitation  declares  his  dissent,  by  foi^ 
bidding  any  persoq  to  trust  his  wife,  all  persons  who  have 
notice  of  such  dissent  trust  the  wife  at  their  peril.  The  hus- 
band is  only  liable  on  account  of  the  implieid  assent  to  the 
contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption,  and  when  he  declares  the  con- 
trary, there  is  not  any  longer  room  for  such  presumption. 
But  if  a  husband  turns  away  his  wife,  he  gives  her  credit 
wherever  she  goes,  and  must  pay  for  necessaries  which  have 
been  provided  for  her. 

Another  leading  case  on  this  subject  is  the  case  of  Manby 
V.  Scott* :  there  the  wife  of  the  defendant  went  away  from 
him  without  his  consent.  During  the  separation,  the  hus- 
band, who  did  not  allow  the  wife  any  maintenance,  expressly 
forbad  the  plaintiff  to  deliver  any  goods  to  his  wife,  notwith- 
standing which,  the  plaintiff  sold  to  the  wife  silks  and  velvets, 
and  then  brought  an  action  against  the  husband  for  the  value 
of  the  goods.  At  the  trial,  the  jury  found  that  the  goods 
were  suitable  to  the  degree  of  the  husband.  Afler  three  ar- 
guments in  the  court  of  King's  Bench,  the  judges  were  di- 
vided, whereupon  the  case  was  adjourned  into  the  Exche- 
Juer,  where  nine  of  the  judges  (among  whom  was  Hale,  Chief 
laron,)  (3)  were  of  opinion  that  the  husband  was  not  charge- 
able,, • 

i  Manby  T.  Scott,  1  Lev.  4.  and  1  Sidf.  109. 


(3)  See  Hale*8  argument,  Bac.  Abr.  Baron  and  Feme.  H.  Twis- 
den^  J.  haying  delivered  an  opinion  in  the  King^s  Bench  in  favour 
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*  It  is  a  question  of  fact,  whether  a  tradesman  wlio  furnishes 
goods  to  a  wife  gives  credit  to  her  or  her  husband :  if  the  cre- 
dit is  given  to  her,  the  husband  is  not  liable^  though  the  wife 
lives  with  him»  and  he  sees  her  in  possession  of  some  of  the 
goods''. 

In  Baker  v.  Baker,  MS.  Gundry.  J.  F.  4  Keniston  v.  Good- 
all  wascitedy  where  Holt,  C.  J.  held  husband  not  liable  for 
costly  apparel  furnished  to  his  wife  and  worn  by  her  in  a 
clandestine  manner  without  the  privity  of  her  husband. 

In  assumpsit  for  goods  sold,  it  appeared  that  the  plaintiff, 
a  jeweller,  in  the  course  of  two  months,  delivered  articles  of 
jewelry  to  the  wife  of  the  defendant,  amounting  in  value  to 
831.  It  appeared  that  the  defendant  was  a  certificated  spe- 
cial pleader,  and  lived  in  a  ready  furnished  house,  of  which 
the  annual  rent  was  2001. ;  that  he  Icept  no  man  servant ;  that 
bis  wife's  fortune  upon  her  marriage,  was  less  than  40001.; 
that  she  had,  at  the  time  of  her  marriage,  jewelry  suitable  to 
her  condition,  andjthat  she  had  never  worn  in  her  husband's 
presence,  any  articles  furnished  her  by  the  plaintiff;  it  ap- 
peared also  that  the  plaintiff,  when  he  went  to  the  defen- 
dant's house  to  ask  for  payment,  always  inauired  for  the  wife 
and  not  for  the  defendant  It  was  holden',  that  the  goods 
so  furnished,  were  not  necessaries,  and  that,  as  there  was  no 
evidence  to  go  to  the  jury  of  any  assent  of  the  husband  to 
the  contract  made  by  his  wife,  the  action  could  not  be  main- 
tained. 

The  defendant  treated  bis  wife  with  great  cruelty,  and 
'  '  took  another  woman  into  the  house  with  whom  he  cohabited ; 
he  confined  his  wife  in  her  chamber  under  pretence  of  insa- 
nity ;  she  escaped,  and  the  plaintiff  brought  an  action  against 
the  defendantfor  value  of  necessaries  furnished  to  the  wife  after 

k  Bentley  v.  Griffin,  5  Taunt.  356.         1  Montague  t.  Benedict,  3  B.  &  C.  631. 


of  the  plaintiff,  changed  it  afterwards,  and  agreed  in  opinion  witn 
the  majority  of  the  judffes  in  the  Exchequer*  See  .1  Sidf.  119. 
The  argument  of  Mr.  jl  Hyde  will  be  found  at  great  length  in 
1  Mod.  124. 

It  will  be  remarked,  that  in  this  case  an  express  prohibition  had 
been  eiven  to  t/ie  plaintiff  not  to  trust  the  wife ;  but  it  was  agreed 
by  all  the  judges,  that  irthe  prohibition 'bad  been  general,  it  would 
have  been  void,  1  Sidf.  12/.  In  like  manner,  it  is  incumbent  on 
persons  dissolving  a  partnership  to  give  express  notice  of  such  dis* 
solution  to  all  persons  with  whom  they  have  had  dealings  in  part- 
nership.    Peake*s  N.  P.  C.  155. 
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her  departure ;  Lawrence^  J«  thought  that,  as  the  wife  might 
have  had  uecesaaries  if  ahe  bad  remained,  the  action  could 
not  be  supported*  And  Mansfield,  C.  J.  thought  that  nothing 
short  of  actual  terror  and  violence  would  support  the  action*. 

If  a  man  cohabits  with  a  woman%  to  whom  he  is  not  maN 
Tied,  and  permits  her  to  assutne  his  name,  and  appear  to  the 
world  as  bis  wife,  and  in  that  character  to  contract  debts 
for  necessaries,  he  will  become  liable,  although  the  creditor 
be  acquainted  with  her  real  situation ;  for  here  a  like  assent 
will  be  implied,  as  in  the  case  of  husband  and  wife.  But  this 
rule  only  holds  during  cohabitation ;  for  when  they  have  sep^ 
rated,  the  man  is  no  longer  liable''. 

In  an  action  for  the  use  and  occupation  of  apartments  by 
the  defendant's  wife^  it  appeared  that  the  apartments  had  been 
occupied  by  a  lady,  who  went  by  the  defendant's  name,  and 
who  had  actually  been  married  to  him.  The  defence  at- 
tempted to  be  set  up  was,  that  the  defendant  had  a  for- 
mer wife  then  and  still  living.  But  Lord  Ellenborough, 
C.  J.  said,  that  there  was  not  any  evidence  to  fix  the  plaintiff 
with  a  knowledge  of  the  celebration  of  the  first  marriage, 
and  that  the  defendant  was  estopped  to  set  up  bigamy  as  a 
bar  to  the  action.  He  had  given  the  woman  who  lodged 
with  the  plaintiff,  every  appearance  of  being  his  wife.  By 
his  misconduct  in  marrying  a  second  wife,  while  his  first 
was  still  alive,  he  bad  done  what  he  could  to  confer  the  rights 
of  marriage  upon  both,  and  had'  incurred  a  civil  as  well  as  a 
criminal  responsibility. 

S.  Itk  respect  of  Children  of  the  Wife  bv  a  former  Husband. 
-—If  a  man  marries  a  woman  having  children  by  a  former 
husband,  he  is  not  bound  by  the  act  of  marriage  to  maintain 
such  children^;  but  if  he  holds  them  out  to  the  world  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
parentis^  and  liable  even  on  a  contract  made  by  his  wife 
during  his  absence  abroad,  for  the  maintenance  and  education 
of  such  children'.  Maintenance  by  the  second  husband  of 
the  children  of  wife  by  former  husband,  is  a  good  conside- 
ration for  a  promise  by  sucli  children,  when  they  come  of 
age,  to  repay  the  expense  of  their  maintenance.  Cooper  v. 
Martin,  4  East's  R.  76. 


m  Norwood  v.  UeStt,  3  Taant.  421.  p  RobinBon  t.  NaUon,  1  Camp.  N.  P. 

But  see  HoulUton  v.  Smytb,  3  Bio|fh.  C .  346. 

]27.andaDtep.36'^  q  Tiibb  v.  Harrison,  4  T.  R.  118.  re- 

n  Watson  ▼.  Threlkeld,  2  £sp.  N.  P.  .  cognised  in  Cooper    v.   Martin,  4 

€.  637.    Renjpon,  C.  J.  East,  76. 

o  Munfo  T.  De  Cbcma&t,  4  Canipb.215.  r  Stone  y.  Carr,   3  Esp.  N.  P.  C.  I 

Kenyon,  C.  J. 
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See  Rawlyns  ▼.  Vandyke,  8  Esp.  N.  P.  C.  252.  Lord  El- 
don's  opinion  as  to  how  far  a  father  is  liable  for  necessaries 
furnished  to  his  children,  living  with  the  mother  apart  from 
the  father.  The  father  of  a  bastard  child  is  liable  for  its 
nursing  and  board,  if  he  adopts  it  as  his  own,  although  an 
order  of  filiation  has  not  been  made  on  him.  Heskett  v. 
Cowing,  6  Esp.  N.  P.  C.  131. 


II.  /s  what  CaseM  a  Feme  Covert  may  be  considered  at  a 

Feme  Sole. 

It  will  be  proper  to  remark,  in  the  first  place,  that  it  is 
now  clearly  established,  notwithstanding  former  decisions'  to 
the  contrar}*,  that  a  feme  covert  cannot  bring  an  action  or  be 
impleaded  as  a  feme  sole,  while  the  relation  of  marriage  sub* 
sists,  and  she  and  her  husband  are  living  in  this  kin^om, 
notwithstanding  she  lives  separately  from  her  husband,  and 
has  a  separate  maintenance  secured  to  her  by  deed.  This 
point  was  solemnly  determined  (after  two  arguments  before 
the  judges  in  the  Exchequer  Chamber,)  in  Marshall  v.  Rut« 
ton,  8  T.  R.  545.  A  woman  who  has  even  declared  herself 
to  be  a  feme  sole,  and  as  such  has  executed  deeds  and  main« 
tained  actions,  if  herself  sued  as  a  feme  sole,  is  not  thereby 
estopped  from  setting  up  a  defence  of  coverture'.  A  woman 
divorced  a  mensd  et  toro  for  adultery,  and  living  separate 
from  her  huslrand,  cannot  be  sued"  as  a  feme  sole. 

It  is,  bowever,  observable,  that  the  policy  of  the  law  which 
has  considered  a  married  woman  as  incapable  of  suing,  or  be« 
ing  sued,  without  her  husband,  admits  of  some  modification 
from  particular  circumstances: 

1 .  By  the  custom  of  the  city  of  London,  a  feme  covert  be^ 
ing  a  sole  trader,  may  sue  or  be  sued  in  the  city  courts  as  a 
feme  sole,  with  reference  to  her  transactions  in  London;  but 
even  there  the  husband  must  be  made  a  party  to  the  suit  for 
conformity.  By  the  custom  of  London,  **  A  feme  sole  mer-* 
chant  is  where  the  feme  trades  by  herself  in  one  trade,  in 
which  her  husband  does  not  intermeddle,  and  buys  and  sells 
in  that  trade;  then  the  feme  shall  be  sued,  and  the  husband 
named  only  for  conformity;  and  if  judgment  be  given  against 

0 

•    Riogttead    v.  Ladj  Lanesborough,    t  Darenport  t.  yeUR^,  4  Camph.  26. 
Cooke,  B.  t.  Barwell  t.  Brooks  and    u  Lewis  ▼.  Lee,  9B.kC.  291. 
CurbeU  v.  Foelnitz,  1  T.  R.  5. 
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them,  execution  shall  be  against  the  feme  only/*  Langhara 
V.  Bewett,  Cro.  Car.  68.  **  This  custom  is  one  one  of  those 
customs  called  executory  customs/tbe  meaning  of  which  ex- 
pression  is,  customs  united  to  the  courts  of  the  city  of  Lon- 
don. They  are  pleadable  in  London,  and  not  elsewhere,  ex- 
cept so  far  as  they  may  be  made  use  of  in  the  superior  courts 
by  way  of  bar."  .  Per  Lord  Eldon,  C.  J.  delivering  the  judg- 
ment of  the  court  in  Beard  v.  Webb,  in  error,  Exchequer 
Chamber,  2  Bos.  and  Pui.  98.  The  judgment  here  referred 
to  is  very  elaborate,  and  contains  a  fund  of  useful  information 
on  this  subject 

A  feme  covert,  sole  trader  in  the  city  of  London,  cannot 
sue*,  or  be  sued^,  in  the  courts  at  Westminster,  without  her 
husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil 
death  of  her  husband,  by  exile*,  and  formerly  by  profession 
and  abjuration  of  the  realm.  See  1  Inst  133,  a.  where  Sir 
Edward  Coke  says,  **  that  an  abjuration,  that  is,  a  deporta- 
tion for  ever  into  a  foreign  land  like  to  profession,  is  a  civil 
death ;  and  that  is  the  reason  that  the  wife  may  bring  an  ac- 
tion, or  may  be  impleaded,  during  the  natural  life  of  her  hus- 
band. And  so  it.  is,  if  by  act  of  parliament  the  husband  be 
attainted  of  treason  or  felony,  and  saving  his  life,  is  banished 
for  evjBTy  as  Belkpap,  &c.  was ;  this  is  a  civil  death,  and  the 

wife  may  sue  as  a  feme  sole.  But  if  the  husband,  by  act  of 
parliament,  have  judgment  to  be  exiled  for  a  time,  which 
some  call  a  relegation,  that  is  not  a  civil  death.  Eveiy  per- 
son who  is  attainted  of  high  treason,  petit  treason,  or  felony, 
is  disabled  to  bring  any  action;  for  he  is  extra  legem  positus, 
and  is  accounted  in  law  civiUter  mortuusJ"     1  Inst.  130,  a. 

3.  Where  the  husband  had  been  transported  for  a  term  of 
years,  before  the  expiration  of  which  the  debt  was  contracted, 
and  sued  for;  Yates,  J.  thought  that  the  transportation  sus- 
pended the  disability  of  the  wife,  and  that  she  might  be  sued 
as  a  feme  sole*. 

The  following  observations,  which  were  made  by  Lord 
Eldon^,  on  the  preceding  case,  are  worthy  of  great  consider- 
ation. His  loraship  having  said,  that  in  the  cases  of  abjura- 
tion, profession,  &c.  which  amounted  to  a  civil  death,  he 

X  CawdeU  v.  Shaw,  4  T.  R.  361.  the  king^s  favour,  which  Sir  £.  Qoke 

y  Beard  v.  Webb,  2  Bos.  and  Pul.  93.  considered  as  a  baQishment  for  ever. 

z  Belknap*s  case,  2.  H.  4.  7.  a.  it  ap^  a  Sparrow  y.  Carruthers,  died  in  Lean 

pears  by  the  year  book,  1  H.  4.  I .  a.  v.  Shutz,  2  Bl.  H.  1 197.  and  in  Cor- 

that  Belknap  was  banished  to  Gasco-  bert  v.  Poelnitz,  1  T.  R.  T. 

ay,  there  to  remain  until  be  attaine4  b  Marsh  ▼.  Hutchinson   2  Bos.  &  Pu 

•i31. 
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thought  he  understood  the  situation  in  ifi^hich  the  wife  was 
plac^,  for  the  fiction  of  law,  which  considered  the  husband 
as  civilly  dead,  put  the  wife  in  the  same  situation  as  if  he 
were  actually  dead;  then  proceeded  to  obaeire  that  "trans* 
portation  for  a  terra  of  years  might  give  rise  to  many  difficul- 
ties with  respect  to  the  enjoyment  of  the  husband's  estate; 
both  real  and  personal;  but,  besides  the  difficulties  which 
might  arise  during  the  term  of  transportation,  another  diffi- 
culty of  equal  importance  occurred,  where  the  wife  had  con- 
tracted debts  after  the  period  of  her  husband*s  transportation 
bad  elapsed,  but  before  his  actual  return  to  his  country.  In 
the  case  of  Sparrow  v.  Carruthers,  Mr.  Justice  Yates  seemed 
to  have  treated  it  as  a  material  circumstance  in  evidence,  that 
the  time  of  transportation  was  not  expired,  and  he  did  not 
give  any  opinion  as  to  what  would  have  been  the  situation  of 
the  parties,  if  it  had  been  expired.  The  court  could  not  pre- 
sume to  say  how  Mr.  Justice  Yates  would  have  decided,  had 
the  husband  continued  to  reside  abroad,  after  the  period  of 
his  transportation  had  expired,  or  had  only  remained  there  to 
arrange  nis  affairs,  with  a  view  of  returning  to  his  country 
when  he  had  so  done.'* 

Since  the  preceding  observations  were  made,  the  following 
case  was  decided  at  Nisi  Prius  in  1801: 

In  assumpsit  for  goods  sold  and  delivered*,  the  defence 
was,  th^t  the  plaintiff  was  a  married  woman.  The  plaintiff's 
counsel  answered  this  case  by  producing  the  record  of  the 
husband's  conviction  for  felony  in  March,  1794,  and  of  a  sen- 
tence of  transportation  for  seven  years;  whereupon  it  was  in- 

.  sisted,  on  the  part  of  the  defendant,  that  the  sentence  beins 
for  seven  years  from  March  1794,  that  time  was  now  expired, 
so  that  the  husband  was  competent  to  sue.  But  Lord  Alvan-> 
ley,  C.  J.  said,  that  by  the  record  of  the  conviction  and  sen- 
tence, there  was  conclusive  evidence  to  support  the  right  of 
action  in  the  plaintifi*  as  a  feme  sole,  and  though  the  term  of 
his  transportation  had  expired,  if  in  fact  he  had  not  returned, 
the  right  of  action  remained;  but  that,  if  the  defendant  meant 

*  to  rely  on  the  circumstance  of  the  husband  having  returned, 
the  proof  of  that  lay  on  the  defendant  Evidence  to  this  ef- 
fect not  being  offered,  the  plaintiff  had  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the  wife 
may  be  charged  as  a  feme  sole  for  contracts  made  after  such 
desertion. 

c  Canol  ^.  Blencow,  Jane  3,  1801.      Sitrings  after  East.  T.  C.  B.  coram 

^vanley,  C.  J.  4  Eap.  N.  P.  C.  27. 
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la  assumpsit  for  goods  sold  and  deliTered^,  the  defendaat 
pleaded  that  she  was  covert  of  the  Duke  de  Pieoae.  It  ap« 
peared  in  evidence,  that  the  duke,  who  was  an  alien,  had  gone 
abroad  in  the  year  1703,  with  an  intention  to  return  in  four 
months,  but  bad  not  returned ;  during  ha  absence  the  defend-^ 
ant  bad  kept  bouse,  and  paid  bills  on  her  own  account  and  in 
her  own  name: 

Lord  Kenyon,  C.  J.  said,  thiir  case  came  within  the  princi** 
pie  of  the  common  law,  where  the  husband  had  abjured  the 
realm.  If  the  busband  had  been  absent  for  some  time,  and 
then  returned,  and  paid  bills  contracted  by  the  wife  in  his 
absence,  and  again  left  the  kingdom,  he  should  hold  the  de* 
fendant  not  liable;  but  here  was  a  desertion  of  the  kin^dom^ 
and  an  absence  for  some  years;  he  was  no  longer  domiciled 
here,  and,  in  the  interval,  the  wife  was  supplied  with  those 
articles;  if  she  was  not  to  be  held  liable  for  debts  contracted 
under  such  circumstances,  she  might  starve.  See  also  Ffancks 
V.  Duchess  de  Pienne,  2  Esp.  N.  P.  C.  587.  to  the  same  ef- 
fect. But  see  Kay  v.  D.  de  Pienne,  3  Camp.  N.  P.  C.  1^3. 
where  Lord  Ellenborough  confines  the  preceding  doctrine  to 
the  case,  where  the  husband  has  never  been  in  this  kingdom. 

In  De  Gaillon  v.  Victoire  Harel  L'Aigle,  1  Bos.  and  Pul. 
357.  where  the  replication  to  a  plea  of  a  coverture  was,  that 
the  husband  resided  abroad,  (not  stating  him  to  be  an  alien,) 
and  that  the  defendant  lived  separate  from  him  in  this  king- 
dom, that  she  traded  as  a  feme  sole,  and  plaintiff  did  not 
give  credit  to  tlie  husband,  but  traded  with  the  defendant  as 
a  feme  sole^  and  on  her  credit;  the  court  held  tbe  wife  charge- 
able as  a  feme  sole.  But  it  is  conceived,  that  since  the  case 
of  Marsh  v.  Hutchinson,  2  Bos.  and  Pul.  9^6L  such  a  replica- 
tion could  not  be  supported,  unless  it  appeared  that  the  hus- 
band was  an  alien*  *'  There  is  a  great  difference  between 
the  eases  of  an  Englishman  residing  abroad,  leaving  his  wife 
in  this  country,  aM  of  a  foreigner  so  doing.  The  former 
may  be  compelled  to  return  at  any  time  by  the  king's  privy 
seal.  There  is  not  any  case  in  which  the  wife  has  been  holden 
liable,  tbe  husband  being  an  EnglishmaOr"  Per  Heath,  J.  in 
Marsh  v.  Hutchinson.  See  also  Farrer  v.  Countess  of  Gra- 
nard,  1  Bos.  and  Pul.  N.  R.  80,- where  Heath,  J.  said,  the 
case  of  De  Gaillon  v.  L'Aigle  proceeded  much  upon  tbe 
ground  of  the  defendant's  husband  being  a  foreigner. 

The  case  of  Marsh  v.  Hutchinson,  was  an  action  for  goods 
sold  and  delivered;  the  defence  coverture.    The  defendant's 

d.  Walfoid  ▼.  the  Ducbeu  de  Pieone,  June  7, 1797,  IfiddlcMX  Sittings,  2  Etp. 

N.  P.  C.  554. 
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husband  was  aa  Englishman,  who,  aboat  ten  years  before 
this  action  was  brought,  had  purchased  the  appointment  of 
agent  for  the  English  packets,  at  the  Brill,  in  Holland,  and 
bad  resided  there  ever  since.  During  that  period,  he  became 
possessed  of  madder  grounds,  from  the  cultivation  of  which 
ne  derived  considerable  profit  On  the  irruption  of  the  French 
into  Holland,  in  1795,  his  employment  as  agent  having  ceased, 
be  sent  the  defendant,  together  with  his  family,  to  reside  in 
England,  but  he  remained  in  Holland  to  look  after  his  mad- 
der-grounds, and  with  a  view  to  recover  his  situation,  in  case 
the  intercourse  between  England  and  Holland  should  be  re« 
established.  The  defendant  lived  at  Aylsham,  in  Norfolk, 
and  was  there  considered  to  be  a  married  woman.  The  plain* 
tiff  had  furnished  her  with  coals,  for  the  value  of  whicn  this 
action  was  brought  It  was  holden,  under  these  circumstan* 
ces,  that  the  husband's  residence  in  Holland  did  not  enable 
the  wife  to  bind  herself  by  her  own  contracts. 

So  where  to  a  plea  of  coverture*  the  plaintiff  replied,  that 
the  defendant's  husband  *^  lived  and  resided  in  Ireland,  and 
that  the  defendant  lived  in  this  kingdom  separate  from  her 
husband  as  a  single  woman,  and  as  such  single  woman,  pro- 
mised, &c.;"  the  replication  was  holden  bad  on  general  de- 
murrer, because  the  terms  of  it  were  perfectly  consistent  with 
a  mere  temporary  absence,  and  they  might  be  applied  to  the 
case  of  everv  man,  who  went  for  a  short  time  to  live  in  Ire- 
land or  Scotland,  and  whose  wife  in  the  mean  time  contracted 
debts  here. 

To  trespass  for  breaking  and  entering  the  plaintiff's  dwell- 
ing-house and  shop'  on  the  8th  April,  1807,  and  on  divers 
other  days,  &c.  ana  ejecting  her  from  the  possession  thereof; 
defendant  pleaded,  that  plaintiff,  at  the  time  of  committing 
the  trespasses,  and  thence  continually,  hitherto  hath  been, 
and  still  is,  under  coverture,  of  one  Jos.  Boggett,  then  and 
still  her  husband,  and  still  alive.  Replication,  that  before 
the  committing  the  trespasses,  the  hus()and  deserted  and  left 
plaintiff,  and  departed  out  of  this  kingdom  to  parts  beyond 
the  seas,  viz.  to  America,  without  leaving  anv  means  of  ne- 
cessary provision  and  support  to  plaintiff;  and  from  the  time 
of  his  aeparture  hitherto,  has  not  returned  to  this  country, 
nor  corresponded  with  nor  been  heard  of  by  plaintiff;  and 
that  during  all  that  time,  plaintiff  has  lived  apart  from  her 
husband,  and  made  contracts,  and  obtained  credit  as  a  single 
woman;  and  for  her  necessary  support  and  maintenance  has, 

«  Farrer  v.  C«unteu  of  Granard ,  1  £03.  f  Bogg«tt  v.  YUar,  1 1  East,  301 . 

and  PuJ.  N.  R.  80. 
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during  all  that  titnei  carried  on  the  business  of  a  merchant, 
as  a  single  woman  and  sole  trader,  and  as  such  was  lawfully 
possessed  of  both  dwelling-house  and  shop.  Rejoinder,  that 
the  husband  was  born  within  this  realm,  and  from  the  time 
of  his  nativity  hitherto,  has  been  and  still  is  a  subject  of  our 
lord  the  king,  and  that  he  has  not  at  any  time  hitherto  ab- 
jured this  realm,  or  been  exiled  or  banished,  or  relegated 
therefrom.  On  demurrer,  the  court  listened  reluctantly  to 
the  argument  in  support  of  the  replication,  and  gave  judg- 
ment for  the  defenaant  on  the  authority  of  the  preceding 
cases,  observing,  that  the  rule  had  been  laid  down  in  Marshall 
y.  Rutton;  it  was  capable  of  having  exceptions  engrafted  on 
it,  as  where  the  absence  is  tantamount  to  a  civil  death,  &c. ; 
but  that  a  temporary  absence  of  the  husband,  not  banished 
or  the  like,  bad  never  been  deemed  sufficient. 


III.  Of  Actions  by  Husband  and  Wife. 

1 .  Where  the  Hushand  and  Wife  must  join. 

2.  When  the  Husband  must  sue  aloTie. 

3.  Where  the  Husband  and  Wife  must  join^  or  the  Husband  may 

sue  alone  at  his  Election, 


1.  Where  the  Husband  and  Wife  must  jojn*— In  real  ac-' 
tions  for  the  recovery  of  land  for  the  wife,  the  husband  and 
wife  must  join^ 

So  in  action  of  waste,  for  waste  committed  on  the  land 
o(  the  wife'. 

So  in  detinue  of  charters  of  the  wife*s  inheritance*. 

In  an  action  on  a  bond  given  to  wife  dum  sola,  husband 
and  wife  must  jotn^(4).  But  husband  may  sue  alone  on  bill 
payable  to  wife  dum  sola,  but  becoming  due  after  marriage. 


g  1  Balst.21. 

b  7  It.  4. 15.  a.    3  H.  6.34. 

i    lRohAbr.347.(R.)pl.  1. 


k  Per  Ld.  Haidwicke,  C.J.  in  Batet  ▼. 
Dandy,  2  AU(.  208. 


(4)  I  am  not  aware  of  any  solemn  adjudication  on  this  point,  but 
the  position  is  supported  by  the  following  authorities: 

1.  In  Fenner  v.  Plaskett,  Moor  422*  it  is  said,  that  for  a  debt 
«  Cited  by  tbe  court  in  Weller  t.  Baker,  2  Wile.  422. 
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Bond  was  given  to  wife  during  the  coverture;  the  wife  ^ .  ^ 

died;  and  then  the  husband  sued  upon  the  bond»as  adrainis-  -    *' 

trator  to  his  wife ;  it  was  holden  on  demurrer,  that  the  action 
was  well  brought^ 


1  Oaj  V.  Padrone,  B.  R.  Trin.  13  Sc  14  G.  2.  2  M.  &  S-  396.  n. 


due  to  the  wife  dum  sola^  husband  and  wife  ought  to  join ;  but  it  is 
observable,  that  in  Croke's  report'of  this  case,  (Cro.  Eliz.  459.) 
which  is  more  full  and  accurate  than  Moor^s,  this  dictum  does  not 
appear. 

2.  In  1  Roll.  Abr.  347.  (R.)  pi.  3.  it  is  laid  down  that  husband 
and  wife  ought  to  join  in  actions  due  to  the  wife  before  coverture : 
but  there  is  not  any  authority  cited. 

3.  Lord  Hardwicke,  C.  in  Garforth  v.  Bradley,  2  Vez.  676,  677, 
takes  a  distinction  between  choses  in  action  vestine  in  the  wife  be- 
fore and  after  marriage,  and  confines  the  power  of  the  husband  to 
sue  alone  to  those  which  vest  during  the  coverture. 

4.  In  Buller's  N.  P.  179.  it  is  laid  down,  that  a  debt  due  to  a  man, 
in  right  of  his  wife,  cannot  be  set-off  in  an  action  against  him  on  his 
own  bond ;  cites  Paynter  v.  Walker,  C.  B.  E.  4  G.  3. 

5.  Lord  Kenyon,  C.  J.  delivering  the  judgment  of  the  couft  in 
Milner  v.  Milnes,  3  T.  R.  631,  said,  "It  is  extremely  clear  on  the 
one  hand,  that  the  marriage  gives  to  the  husband  all  the  personal 

'  estate  which  the  wife  has  in  possession ;  it  is  also  clear,  on  the  other 
hand,  that  where  a  chose  in  action  of  the  wife  is  to  be  reduced  into 
possession  and  it  is  necessary  to  bring  an  actionlor'  that  purpose,^ 
It  must  be  brought  in  the  names  of  both  husband  and  wife."    It  may 
be  observed,  on  this  last  case,  (which  was  an  action  of  trespass 
brought  by  a  feme  covert,  without  her  husband,  for  an  injury  done 
to  a  personal  chattel  of  the  wife  dum  sola;  to  which,  coverture  of 
/      the  plaintiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar,) 
^     that  it  was  not  necessary  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brought  by  husband  and  wife.     It  was  only 
/*  necessary  to  decide,  in  the  first  place,  that  the  wife  could  not  sue 

«    ,       alone,  upon  which  point  there  could  not  be  any  doubt,  as  the  wife 
cannot  in  any  of  these  cases  sue  alone;  and  2dly,  whether  ad  van- 
^y .    tage  could  be  taken  of  the  wife  suing  alone  by  a  plea  in  abatement, 
«'  or  a  plea  in  bar;  the  question  whether  the  husband  might  sue 
f     '      alone,  was  wholly  irrelevant.     It  may  be  proper  to  add,  that  the 
court  were  of  opmion,  that  the  plea  ought  to  have  been  in  abate- 
ment* ^ 

6.  This  question  was  raised,  but  not  decided,  in  the  case  of 
Carr  v.  Taylor,  10  Ves.  Jun.  578,  before  Sir  W.  Grant,  M.  R.  who 
said,  that  there  had  been  some  doubt  upon  it  at  law. 

1  cannot  conclude  this  note  without  observing,  that,  until  the 
doubts  which  hang  over  this  question  are. removed  by  a  solemn  ab* 
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If  an  action  is  brought  in  respect  of  a  persoiml  wrong  to 
the  wife,  as  for  the  battery  of  the  wife,  the  husband  and  wife 
must  join  (5);  and  the  declaration  ought  to  conclude  ^'to 
their  damage"/'  and  not  "  to  the  damage-of  the  husband*;** 
for  the  damages  will  survive  to  the  wife,  if  the  husband  die 
before  they  are  received. 

m  Hortou  T.Byles,  1  Sidf.  387.  sion,  in  Newton  and  Ux.  ▼.  Hatter, 

n  Judgment  arrested  for  this  conclu-        Lord  Raym.  1208. 


judication^  the  best  way  of  prooeeding  for  the  recoveTy  of  a  chose 
in  action  of  wife  dum  sola^  is  to  bring  the  actions  in  the  names  of 
husband  and  wife,  on  the  propriety  of  which  method  a  question 
cannot  be  raised. 

(5]  But  in  these  cases  the  husband  may  sue  alone  for  tbe  injury 
sustamed  by  himself  from  the  loss  of  the  society,  comfort,  and  assist- 
ance of  his  wife,  in  consequence  of  the  battery;  Hyde  v.  Scissor, 
Cro.  Jac.  538.  And  if  the  husband  adopts  this  method,  he  may  in 
the  same  declaration  complain  of  a  battery  to  himself.  Guy  t.  Live- 
sey,  Cro.  Jac.  501.  Although  the  wife  ought  not  to  be  joined  in  an. 
action  with  the  husband  for  the  battery  of  the  husband,  (Newton  v. 
Hatter,  Lord  Rayro.  1208.)  yet,  where  husband  and  wife  join  in  an 
action,  for  a  personal  wrong  to  the  wife,  the  husband  may  declare 
also  for  an  injury  arising  solely  to  himself  byway  of  agaravation  of 
damages;  as  where,  in  trespass  by  husband  and  wife,  tor  false  im- 
prisonment of  wife,  per  quod  negotia  domestica  of  die  huhand  re» 
manserunt  infecta  ad  grave  damnum  ipsorum.  On  motion,  in  arrest 
of  judgment,  the  declaration  was  holden  good;  for  although  the 
husband  and  wife  could  not  have  declared  jointly  for  the  special 
damage  resulting  to  the  husband  alone,  if  such  damage  had  beai  the 
gist  of  the  action,  yet  in  this  case,  it  having  been  laid  for  aggravam 
tiqn  of  damages  (m/y,  the  action  was  well  brought;  for  trespass  will 
lie  for  a  matter  jointly  with  other  matters,  for  which  singly  an  action 
could  not  have  been  maintained ;  as  trespass  will  lie  for  entering 
the  plaintiff*6  house,  and  heating  his  servant^  without  addine,  '^per 
'quoa  servithtm  amisit;^^  for  then  it  is  considered  as  a  contmuatioa 
of  the  first  trespass.  Russell  v.  Come,  Ld.  Raym.  1031.  Salk.  119» 
6  Mod.  127.  S.  C.  So  where  in  an  action  of  assault  and  battery  by 
husband  and  wife,  it  was  stated  in  the  declaration,  that  the  defendant 
assaulted  the  wife,  and  driving  a  coach  over,  bruised  her;  and  '*  by 
reason  thereof  ^^  the  husband  laid  out  divers  sums  of  money  in  the 
cure,  &c.  After  verdict  for  plaintiff,  with  entire  damases,  it  was 
holden,  on  motion  in  arrest  of  judgment,  that  the  gist  of  the  action 
was  the  beating  of  the  wife,  and  the  expenses  incurred  by  the  bus- 
band  were  only  in  aggravation  of  damages :  and  Powell,  J.  observed^ 
that  if  these  had  been  omitted  in  the  declaration,  yet  the  surgeon's 
bill  might  have  been  given  in  evidence,  in  aggravation  of  damages* 
Todd  V.  Redford,  11  Mod.  264.    See  also  Dix  v.  Brookes/Str.  61. 
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9.  Where  ike  Husband  must  sue  o/bn^.— -Where  the  wife 
cannot  maintain  an  action  for  the  same  cause,  if  she  survive 
her  husband,  the  action  must  be  brought  by  the  husband 
alone;  as  in  the  case  of  an  action  of  indebitaius  cusumpsit  for 
the  labour,  &a  of  the  wife,  during  the  coverture*;  for^  in^ 
contemplation  of  law,  the  wife  is  considered  as  the  servant  of 
the  husband,  and  he  is  entitled  to  her  earnings,  and  such  earn* 
ings  shall  not  survive  to  the  wife,  but  go  to  the  personal  re- 
presentative of  the  husband  (6). 

So  in  an  action  on  the  case  for  wordsi*,  not  actionable  in 
themselves,  spoken  of  the  wife,  whereby  the  husband  sus- 
tains special  damage,  the  husband  must  sue  alone.  So  in 
actions  for  injuries  committed  during  coverture  to  .persond 
chattels*!,  which  by  law  are  vested  in  the  husband;  as  in 
trespass  for  cutting  down  and  carrying  away  com,  although 
it  grew  upon  the  wife*s  land :  for  it  grows  by  the  industry  of 
man,  and  consequently  the  property  thereof  is  in  the  husband 
alone  (7). 

In  all  cases  where  the  wife  shall  not  have  the  thing',  when 

o  Buckley  ▼.  Collier,  Salk.  114.  and        q  Arundel  ▼  Short,  Cro.  Elit.  133. 

Carth.  251.  r   1  Rol.  Abr.  347.  (Q.)  pi.  6. 

p  Coleman  v«  Harcourt,  1  Lev.  140. 


(6)  It  may  here  be  observed,  that,  although  the  law  trill  not  im- 
ply a  promise  to  the  wife,  yet  where  the  wife  is  the  meritorious 
cause  of  the  acftion,  that  is,  where  the  defendant  has  derived  profit 
or  advantage  from  her  labour  or  skill,  and  an  express  promise  of 
remuneration  is  made  by  the  defendant  to  the  wife,  if,  in  such  case, 
an  action  is  brought  by  the  husband  and  wife  jointly,  and,  it  is  ex- 
pressly stated  in  the  declaration,  that  the  promise  was  made  to  the 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  ground  of  the  wife  having  been  joined ;  because  contracts  made 
by  the  wife,  with  the  assent  of  the  husband,  are  valid,  and  the  bring* 
ing  the  action  in  their  joint  names  is  a  declaration  of  such  assent ; 
and  in  this  case  the  action  would  survive  to  the  wife.  Brashford  v* 
Buckingham,  in  error,  Cro.  Jac*  77 ^  205.  Care,  however,  must  be 
taken,  that  the  declaration  does  not  embrace  any  other  cause  of 
action  accruing  to  the  husband  alone ;  for  if  it  does,  it  will  be  bad. 
Holmes  and  wife  v.  Wood,  cited  by  the  court  in  Welier  v.  Baker, 
2  WiU.  424. 

(7)  Husband  and  wife  being  seized  of  land  in  right  of  wife  may 
join  in  trespass,  qxuire  cL  fregitt  et  herbam  iUdsm  crescentem  con- 
sumpsit  et  asportavitf  because  the  grass  is  the  natural  produce  of 
the  earth,  and  shall  continually  go  with  the  land.  Willy  v.  Hanks- 
worth,  B.  IL  M.  3  0.  2.  MSS.  and  cited  by  the  court  in  Welier  v. 
Baker,  2  Wils.  424. 

TS 
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U  is  recovered^  either  solely  to  herself,  or  jointly  with  her 
husband,  but  the  husband  only  shall  have  it,  there  the  hus- 
band shall  sue  alone. 

An  action  on  the  case  was  brought  by  A.  and  B.  his  wife* 
for  the  use  and  occupation  of  a  messuage  and  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife, 
stating  the  promises  to  husband  and  wife;  after  judgment  by 
default,  writ  of  inquiry  executed,  and  final  judgment  in  B.  uL 
a  writ  of  error*  was  brought  in  the  Exchequer  Chamber, 
assigning  for  error,  that  judgment  was  given  for  the  husband 
and  wife  to  recover  their  damages,  whereas  it  appeared  on 
the. record,  that.B.  was  the  wife  of  A.  and  could  not  sustain 
any  damage  by  reason  of  any  thing  contained  in  the  declara- 
tion ;  the  court  were  of  opinion,  that  the  judgment  was  erro- 
neous, because  a  contract  could  not  be  made  with  a  married 
woman;  that  a  promise,  either  express  or  implied,  did  not 
give  any  interest  to  her;  the  whole  resulted  to  the  husband, 
and  the  action  ought  to  have  been  brought  in  his  name  (8)« 
The  counsel  for  the  defendants  in  error  having  urged,  that, 
if  an  impossible  assumpsit  was  stated  in  the  declaration,  it 
might  quoad  her  be  surplusage;  as  much  as  if  she  had  been 
a  stranger ;  the  court  said,  the  insertion  of  the  wife  could  not 
be  surplusage ;  for  it  created  an  interest  in  her,  and  entitled 
her  to  damages  by  survivorship. 

Where  a  debtor  to  the  wife  as  executrix  promises  to  pay 
the  husband  va  consideration  of  his  giving  time  of  payment, 
the  husband  ought  to  sue  alone,  because  the  wife  is  not  a 
party  to  the  agreement  between  her  husband  and  the  defend- 
ant5;  but  in  this  case  the  life  of  the  wife  must  be  averred"; 
N.  The  recovery  of  the  husband  will  amount  to  2i  devastavit 
pro  tanio.     Per  Holt,  C.  J.  Carth.  463. 

3.  Where  the  Husband  and  Wife  mayjoin^  or  the  Hus^ 
band  may  sue  alone  at  his  Election,  In  personal  actions  for 
the  recovery  of  damages  only,  (other  than  actions  in  respect  of 
personal  wrongs  to  the  wife,)  where  the  action  will  survive 

Bidgood  V.  Wagr  and  Wife,  on  error,  t  Yard  v.  Elaod,  Lonl    Raym.   368. 

in  hxcbeqoer  Chamber,  2   Bl.  R.  Salk.  117.  Carth.  462.  S.C. 

2236.  cited  in  Morris  v.  Norfolk,  1  ii  Lea  v.'Minne,  Yelv.  84.  Cro.  Jac.. 

Taunt.  214.  110.  . 


(8)  Lord  Ellenboroogh,  C.  J.  speaking  of  this  report  in  Ord  v. 
Fenwick,  3  East's  R.  106.  said  that  the  declaration  was  not  sUted 
sufficiently  explicit ;  that  it  did  not  appear  whose  lauds  had  been 
used  and  occupied,  whether  the  husbancl's  or  wife's. 
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to  the  wife  (9).  the  husband  and  wife'may  join*;  or  the  hus- 
band may  sue  alone,  for  he  alone  may  release  such  action  ( 10).^  _ 

Assumpsit.'^n  an  action  for  a  breach  of  ^promise  made  to 
husband  and  wife  after  coverture,  to  pay  a  sum  of  money  to 
the  wife,  husband  and  wife  may  join^^. 

So  where  a  promise  is  made  to  the  wife  only*. 

Covenant. — Where  a  lease  is  granted  to  husband  and  wife 
for  a  term  of  years,  and  the  lessor/ousts  them,  husband  and 
wife  may  join  in  action  of  covenant*. 

Queen  Elizabeth,  by  letters  patent,  demised  a  hofise  to  Am 
for  years,  who  covenanted  to  repair**,  and  afterwards,  during 
the  term,  the  <]ueen  granted  the  reversion  to  husbaitd  and 
wife,  and  to  the  heirs  of  the  husband  in  fee;  the  house  being 
out  of  repair,  the  husband  alone  brought  covenant  and  it  was 
holden  well,  although  the  interest  of  the  feme  appeared  on 
the  face  of  the  declaration  (11). 

Covenant  will  lie  by  husband  and  wife  for  non*pajrtii€nt  of 
rent,  due  by  virtue  of  a  lease  granted  by  husband  atid  wife  of 
Innds,  the  inheritance  of  wife^. 

Husband  alone  may  being  an  action  on  a  covenant  made  to 
bioifelf  and  his  wife,  for,  although  the  covenant  be  made  lo 
both,  yet  he  may  refuse  quoad  lier'. 

In  this  case.  North,  C  J.  said,  that  he  remembered  ah  au- 
thority in  an  old  book,  that,  if  a  bond  be  given  to  baroif  and 
feme,  the  husband  shall  bring  the  action  alone,  w^ich  shall 
be  looked  upon  to  be  his  refusal  as  to  her^. 

X  Per  Cur.  2  Mod.  270.  b  Brett  v.  Cumberland,  Cro.  lac.  399. 
y  Hilliard  v.  Hambridge,  Aleyn,  36.  BuU.  163.  S.  C. 

z  Prat  V.  Taylor,  Cro.  EHz.  61.  I  Rol.  c  Aleberry  v.  WaIby,Str.  230. 

Abr.  32.  pi.  12.  d  Beaver  v.  Lane/2  Mod.  217. 

a  Bro.  Abr.  Baron  and  Feme,  pi.  23.  ^  cited  by  Buller,  J.  4  T.  R.  617. . 


(9)  In  Frosdike  v.  Sterling,  I  Freem.  236.  North,  C.-'J.  said, 
**  tlmt  he  always  took  it  for  an  unquestionable  ru)e,  that,  wher^o- 
ever,  in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  there  the  wife  might  pm^  but  on  the  olher  side,  the  husband 

-  may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
but  may  have  the  action  alone.** 

(10)  '<  What  the  husband  alone  may  discharge,  and  of  whtch  he 
may  make  disposition  to  his  own  use,  he  may  recover  alone  without 
joining  his  wile  in  the  action.**  Per  Dodderidge,  J.  to  which  Coke,. 
C.  J.  assented,  and  said  it  was  a  true  and  good  ground;  3  Biilst.  164. 

(11)  But  see  Middlcmore  v.  Goodall,  Cro.  Car.  505. 
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Debt. — So  if  a  bond  be  given  to  husband  and  wife  admi* 
nistratrix^  husband  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself. 

In  debt  on  bond  made  to  husband  and  wife^  both  may  join; 
or  the  husband  may  disagree  to  the  wife^s  right  to  the  bond^» 
and  bring  the  action  in  his  own  name  only ;  but,  until  such 
disagreement,  the  right  to  the  bond  is  in  both  the  husband 
and  wife,  and  shall  survive;  hence,  if. the  husband  dies,  the 
wife  shall  have  the  bond,  and  not  the  i>ersonal  representative ' 
of  the  husband'. 

^  So  in  debt  on  bond  made  to  the  wife  during  coverture^,  or 
in  assumpsit  on  a  promissory  note  given  to  the  wife  during 
covertures,  husband  and  wife  may  join ;  or  husband  may  sue 
alone  (IS);  but  after  the  death  of  wife,  husband  must  sue  as 
administrator  to  his  wife**;  for  the  rule  of  law  is,  that  choses 
in  action  can  only  be  put  in  suit  by  the  party  to  whom  they 
are  given ;  or,  after  their  deaths,  by  persons  claiming  jure  re- 
presentaiianis. 

"Where  husband  and  wife  have  recovered  judgment  on  a 
bond  made  to  wife,  dum  sola^  husband  and  wife  may  join 
in  an  action"  on  such  Judgment;  or  husband  may  sue  alone ; 
for  that  which  was  before  a  chose  in  action,  transit  in  rem 
judicatam^  and  is  of  another  nature  from  what  it  was  before 
the  coverture. 

If  it  be  referred  to  a  master  in  chancenr  to  take  an  account 
of  what  is  due  to  husband  and  wife^  who  reports  the  sum 
due,  and  appoints  it  to  be  paid  to  the  husband,  and  the  defend- 
ant is  committed  for  non-payment,  and  escapes,  the  husband 
and  wife  may  join  in  an  action  against  the  warden  for  the 
escapow 

Quare  impedit.^^o  where  a  right  of  presentation  is  in  the 

f  AnkeTBteinv.Clark«,4T.R.  616.  I  PbillUkirk  and  wife  v.  Plackwell, 

%  32£.3.5.43£.3.10.Bro.Bar«naDd  2  M.  &S.293. 

Feme,  pi.  14.  65.  m  Day  v.  Padrone,  B.  R.  Trin.  13  and 

h  Coppin  V ,  2  P.  Wnji.  497.  14  O.  2.  2  M.  and  8.  396.  n* 

i   Bro.  Baron  and  Feme,  pi.  60.  n  Woolventon  v.  Fynnimove,  T.  IS  k 

k  Howell  ▼.  Maine,  3  Lev.  403.  S.  P.  19, G.  2.  C.  B. MSS. 

per  Ld«  Hatdwicke,  2  AUc  206.  o  Hugrging  v.  Durham,  Str.  726. 


(12)  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  the 
compiler,  that  the  roll  in  Howell  v.  Maine  was  searched,  and  it  was 
found  that  the  bond  was  given  to  the  wife  during  i^t  coverture; 
for  devant^  therefore,  in  some  editions  of  Levinz*s  Report,  read 
dwrani.  Comyns  has  stated  the  case  accurately  in  his  Digest,  tit* 
Baron  and  Feme  (w}. 
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husband  ^tire  uxoris^  a  quare  impedit  may  be  brought  by  the 
busband  and  wife  jointly^. 

Or  the  husband  may  sue  aIone%  for  the  presentation  only 

is  recoverable  and  not  the  advowson,  and  the  release  qf  the 

husband  would  bar  the  action. 

.>  .  ^ 

Replevin. — Baron  and  feme  may  b^  joined  in  the  same  de- 
claration in  replevin  for  goods  distrained  from  the  feme^dum 
sola*.  •      .'i 

If  the  goods  of  a  feme  sole  be  taken^  and  she  marries,  the 
husband  alone  may  sue  the  replevin*. 

Id  the  replevin  of  goods  which  the  wife  has  as  executrix, 
t^usband  and  wife  shall  join,  ut  videtur*. 

ft 

Avowry  for  rent  arrear^'wr^  uxoris  may  be  by  husband  and 
wife,  or  husband,  only,  averring  the  life  of  feme'. 

TarL-^In  an  action  upon  the  case  for  stopping  a  way  to 
the  land  of  the  wife,  husband  and  wife  may  join'. 

So  an  action  upon  the  case  for  cutting  down  trees^,  the  lops 
of  which  were  reserved  to  the  wife  for  her  life,  may  be 
brought  by  husband  and  wife  jointly. 

In  Weller  and  wife  and  others  v.  Baker,  2  Wils.  414.  an 
action  was  brought  by -the  dippers  at  Tunbridge  Wells,  toge- 
titer  with  their  husbands,  against  the  defendant  for  exercis- 
ing the  business  of  a  dipper,  not  being  duly  appointed  and 
approved  according  to  a  private  statute ;  it  was  holden,  that 
the  action  was  well  brought  in  the  names  of  the  husbands  and 
wives. 

2V^4pa««.«— Trespass  was  brought  by  the  husband  alone  for 
hunting  4n  a  free  warren*,  which  he  had  in  right  of  his  wife, 
and  it  was  adjudged  good,  for  damages  only  are  recoverable. 

It  18  immaterial  as  to  the  point  in  question,  whether  the 
interest  of  the  husband,  is  a  joint  interest  with  the  wife,  or  an 
interest  only  in  right  of  the  wife.  In  the  first  and  second 
cases  in  covenant  before  abridged,  the  husband  had  a  joint 
interest  with  the  wife.  In  the  4th  case  in  covenant,  two  first 
cases  in  tort,  and  the  case  to  which  this  remark  is  annexed,  the 
husband  bad  aii  interest  only  in  right  of  his  wife. 

Trover. '^Where  the  inception  of  the  cause  of  action  is  in 

p  Bnr.  Baron  and  Feme,  pi.  41.  u  Wise  v.  Bellent,  Cro.  Jac.  442.    Os- 

q  lb.  pi.  28.  borne  ▼.  Walleeden,  1  Mod.  273- 

r  lb.  pi.  85.  X  Agreed  in  Baker  and  wife  v.  Brere- 

t  F.  N.  B.  169.  K.  cited  in  Bull.  N.  P.  man,  Cro.  Car.  418. 

53.  y  Tregmiell  and  wife  v.  Keeve,  Cro. 

t  firo.  Baron  and  Feme,  pi.  85.  Car.  437. 

z  Bro.  Abr.  Baron  and  Feme,  pi.  16. 
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the  wife  before  tnarnage%  and  consummated  afterwards,  h  us- 
band  and  wife  may  join,  as  in  trover  for  a  personal  chattel  of 
wife  before,  and  conversion  thereof  after  marriage* 

It  must  be  observed,  that,  in  all  the  preceding  cases,  wher^ 
the  wife  is  made  a  party,  her  interest  ought  to  appear  on  the 
face  of  the  declaration,  for  the  court  will  not  intend  it  upon 
dcmjarrer'',  or  even  after  verdict,  according  to  the  case  of 
Abljott  V.  Blofield,  Cro.  Jac.,644.  Sed  quae,  whether  this  case 
be  law  to  its  full  extent ;  for  in  Bourn  and  wife  v.  Mattaire, 
Bull.  N.  P.  53.  and  MSS.  where  husband  and  wife  joined  in 
replevin,  and  defendant  avoWed  for  rent  arrear,  after  verdict, 
it  was  objected,  that  the  husband  and  wife  could  not  have 
a  joint  propertv  in  personal  chattels  after  the  marriage,  and, 
consequently,  the  replevin  ought  to  have  been  brought  by  the 
husband  alone.  Lord  Hardwicke,  *C.  J.  delivering  the  judg- 
ment of  the  court,  said,  that,  although  the  ground  of  the  ob- 
jection was  generally  true,  yet,  notwithstanding,  as  a  man 
and  woman  might  have  a  joint  property  before  marriage,  or 
the  wife  might  have  the  goods  in  question  as  executrix,  and 
the  taking  might  in  both  cases  be  before  marriage,  the  court 
were  of  opinion^  that  they  might  declare  jointly  in  an  action 
for  such  taking.  That  if  the  law  would  admit  of  such  joint 
action,  the  fact  was  admitted  by  the  pleading.  The  defend- 
ant had  not  disputed  with  the  plaintiff  to  whom  the  propei^t^ 
belonged  at  the  time  of  the  taking,  and  therefore  if  there  could 
be  a  case  in  which  husband  might  join  with  the  wife  in  an 
action  for  a  personal  chattel,  the  court  thought  that,  afler 
verdict,  this  ought  to  be  intended  to  be*  the  case,  Bro.  Bar. 
and  Feme,  pi.  85.  abridges  a  book  case  in  33  Edw.  3,  (but 
which  is  not  to  be  found  in  the  year  hook,  and  was  probably 
taken  from  some  manuscript)  wherein  it  is  held,  that  husband 
and  wife  may  join  for  such  things  as  the  w\k  has  as  execu- 
trix, or  where  goods  are  taken  from  her  whilst  sole. 

A  declaration  in  replevin  by  husband  and  wife,  where  no- 
thing  appears  on  the  face  of  the  record  whence  the  court  can 
infer  that  the  wife  had  an  interest  in  the  goods  taken,  is  bad, 
on  special  demurrer.     Serres  and  wife  v.  Dodd,  2  N.  R.  405. 

a  Blackboin  v.  Greaves,  2  Lev.  107.         b  Serres  v.  Dodd,  2  N.  405. 


i 
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IV.  Of  Actions  agtunst  Husband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife 
contracted  before  marria^e^,  if  the  wife  is  not  joined,  advan- 
tage maybe  taken  of  the  omission  in  arrest  of  judgment: 
and  this  rule  holds,  although  an  account  has  been  stated  with 
the  husband**,  for  that  does  not  alter  the  nature  of  the  debt. 

A  woman  occupied  a  house  from  Lady-day  until  the  8th 
of  June,  and  then  intermarried  with  the  defendant  and  quitted 
the  house,  having  on  the  Lady^ay  preceding  given  notice 
that  she  should  quit  at  Michaelmas ;  an  action  for  use  and 
occupation  from  Lady-day  to  Michaelmas  was  afterwards 
brought  against  the  husband;  and  it  was  holden®,  that  it 
would  not  lie;  for  there  was  no  occupation  by  the  husban'd 
for  the  former  part  of  the  half  year  either  in  fact  or  in  law. 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife^,  a 
plea  of  ne  ungues  accouple  en  loyal  matrimonie  to  an  action 
brought  against  husband  and  wife,  for  the  recovery  of  a  debt 
due  uom  wife  before  coverture,  is  bad^^ 

Husband  cannot  be  charged  at  law  for  money  lent  to  his 
wife,  even  for  the  purpose  of  buying  necessaries;  because  it 
may  be  misapplied. 

If  the  money  be  laid  out  in  necessaries,  equity  will  consider 
the  lender  as  standing  in  the  place  of  the  person  providing 
the  necessaries,  and  decree  relief.  Harris  v.  Lee,  1  P.  Wms. 
482.  Preced.  in  Chan.  502.  S.  C.  and  Hutchinson  v.  Standly, 
Lord  Bathurst,  C.  H.  T.  1776.  MSS. 

But  a  count  for  money  lent  to  the  wife  at  the  request  of 
the  husband  is  good',  because  a  Ipan  to  the  wife  at  the  re- 
quest of  the  husband  is  considered  in  law  as  a  loan  to  the 
husband.  The  count,  however,  must  state  the  money  to 
have  been  len£  to  the  wife  at  the  request  of  the  husband;  for 
where  the  money  was  alleged  to  have  been  lent  to  the  wife  at 
the  wife*s  request,  it  was  holden  bad\  **  It  is  true  that  a 
complete  or  perfect  contract  cannot  be  made  by  a  feme  co- 
vert by  her  own  authority;  yet,  by  the  assent  of  her  hus- 
band, she  may  contract  as  his  substitute,  as  in  case  either  of 
sale  or  loan.  This  assent  may  be  either  express  or  implied ; 
it  may  be  prior  or  subsequent  to  the  contract.    If  prior  and 

c  Mitchinson  v.  Hewson,  7  T.  R,  348.  g  Stevenson  v.  Hardy,  2  Wila.  388.  2 

d  Diue  V.  Thorne,  Alcyn,  72.  Bl.  R.  872.  S.  C 

e  Richardson  v.  ilail,  1  Broderip  and  h  Stone  v.  Macnair,  in  error,  7  Taunt. 

Bing:bam,50.'  ,  432. 
f  Norwood  V.  Stc\cnson,  Andr.227. 
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communicated  to  the  defendant,  the  contract  made  is  an 
actual  contract  and  not  merely  virhml  with  the  husband ;  if 
subsequent,  then  the  wife's  contract  is  inchoate  and  impetfeci, 
until  affirmed  by  the  husband;  and  such  affirmation,  if  given, 
transfers  the  contract  to  him/'  Per  Blackstone,  J«  in  Steven- 
ven  V.  Hardie,  2  BK  R.  873. 

•  So  where  the  plaintiff  declared,  that  the  defendant  was 
indebted  for  meat%  &c.  found  by  the  plaintiff  at  the  defend- 
ant's request,  and  on  evidence  it  appeared  to  be  found  for 
the  defendant's  wife,  at  his  request,  \n  his  absence;  upon  a 
case  reserved,  it  was  holden,  that  a  delivery  to  the  wife,  at 
the  husband's  request,  was  in  law  a  delivery  to  the  husband. 

If  a  declaration  against  husband  and  wife,  for  a  debt  of  the 
wife  contracted  before  marriage,  allege  a  promise  of  the  wife, 
made  after  the  marriage  to  pay  the  debt,  it  is  bad^     . 

If  an  action  is  brought  against  husband  and  wife  on  a  bond 
given  by  the  wife  dutn  solcf  the  defendant  may  plead  the 
bankruptcy  of  the  husband  after  the  intermarriage,  &c.  as  a 
discharge  of  the  debt  This  plea  upon  the  statute  must  con- 
clude to  the  country.  Husband  and  wife  cannot  maintain 
an  action  of  trover,  and  suppose  the  possession  in  them  both; 
for  the  law  will  transfer  the  whole  interest  to  the  husband : 
but  trover  may  be  maintained  against  husband  and  wife" ; 
for  the  gist  of  the  action  is  the  conversion,  which  is  a  tort, 
with  which  a  feme  covert  may  be  charged  as  well  as  with 
trespass. 

Trespass  against  J.  G.  widow",  and  pending  the  suit  she 
took  husband ;  after  judgment,  a  writ  was  directed  to  the 
sheriff  quoad  caperet  J.  6.  ad  satisfaciendum^  upon  which  the 
sheriff  took  J.  6.  whose  husband,  together  with  her,  there- 
upon brought  an  action  for  false  imprisonment  against  the 
sheriff,  who  justified  under  the  ca.  sa.  On  demurrer,  the 
court  gave  judgment  for  the  defendant,  observing,  that  if  an 
action  be  brought  against  a  feme,  who  before  judgment  takes 
husband,  yet,  if  she  be  found  guilty,  the  ca.  sa.  shall  be 
awarded  against  her,  and  not  against  her  husband. 

In  like  manner,  after  interlocutory  judgment  in  assumpsit 
against  a  fj^me^  who  afterwards  marries,  the  plaintiff,  even 
after  notice  of  the  marriage,  may  proceed  to  final  judgment, 

i   Rom  v.  Noel,  Bull.  N.  P.  136.  m  Draper  t.  Fnlke*,  YeW.  165. 

k  Morris  and  wife  t.  Norfolk  and  ano-  d  Doylejr  v.  White,  Cro.  Jac.323. 

tber,  1  Taunt.  212.  o  Cooper  ▼.  Hunchin,  4  £ait*t  R.  521. 
1    Milee  ▼.  WiUtamt,  1  P.  Wms.  249.        See  3  M.  &  S.  557. 

said  by  Lord  Hardwicke  in  2  Voey, 

J  81 .  to  be  truly  reported. 
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without  joiniDg  the  husband,  and  sue  out  execution  thereon 
against  the  feme  only^  and  such  execution  cannot  be  set  aside 
for  irregularity. 

Judgment  was  obtained  against  a  feme  sole^,  who  after- 
wards marriedi  and  then  the  plaintiff  brought  a  set.  fa.  against 
nusband  and  wife,  and  had  judgment  thereon;  then  the  wife 
died,  and  the  plaintiff  afterwards  brought  another  sci.fa. 
against  the  husband  alone:  it  was  holden,  on  writ  of  error» 
that  the  second  sci.fa.  was  well  brought,  on  the  ground  that 
the  judgment  on  the  first  sei.fa,  had  made  the  husband 
liable.  »   ' 

If  wife  be  joined  in  an  action  for  words  spoken  by  husband 
only,  it  will  be  error^.  Hence  if  slander  be  spoken  by  hus- 
band and  wife,  there  must  be  separate  actions,  one  against 
the  husband  only,  for  the  slander  spoken  by  him,  and  the 
other  against  the  husband  and  wife,  for  slander  spoken  by 
the  wife,  and  the  court  will  not  order  the  actions  to  be  con- 
solidated. 

So  for  words  spoken  of  husband  and  wife  there  must  be 
two  actions,  one  by  the  husband  for  the  words  spoken  of  the 
husband,  and  another  by  husband  and  wife  for  the  words 
spoken  of  the  wife^ 

The  policy  of  the  common  law  will  not  permit  husband 
and  wife  to  give  evidenceybr  each  other*,  because  their  inter- 
ests are  the  same:  nor  against  each  other  on  account  of  the 
implacable  dissension  which  might  be  occasioned  thereby. 

p  Obrianv.Ramm,  Garth.  30.  Seethe  .    Goldsb.  76.    Dalby  v.  Dorthall,  Cn>. 

record,  3  Mod.  170.  Car.  553.  Anon. W.  Jonet,  440.  Smidi 

q  Switbin  v.  Vincent,  2  Wils.  227.        ▼.  Cooker,  W.  Jones,  409. 

Dyer,  19.  a.  pi.  112.  in  the  margin.  8  Dayis  v.  Dinwoody,  4  T.  R.  673. 
r  Errington  v.  Gardiner,  B.  R.  M.  22.        BuU.  N.  P.  266. 

0. 3.  M.  S.    See  Smith  v.  Warner, 
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L  Of  the  NaluTe  of  a  JBill  of  Exchange. 

A  BILL  of  Exchange  is  a  written  order  from  A.  to  B.  direct- 
ing B.  (who  has,  or  is  supposed  to  have,  in  his  hands  sufficient 
effects  belonging  to  A.)  to  pay  a  sum  of  money  to  C.  or  order, 
or  to  C.  or  bearer,  either  at  sight  or  a  certain  number  of  days 
after  sight,  or  after  date^  or  at  single,  double,  or  treble  usance, 
or  on  demand. 

The  peculiar  properties  of  a  bill  of  exchange  are  these : 
First — It  is  assignable  to  a  third  person  not  named  in  the 
bill,  or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a 
ri|;ht  of  action  in  his  own  name:  contrary  to  the  general  rule 
of  law,  that  choses  in  action  are  not  so  assignable.  Secondly 
— Although  a  bill  of  exchange  be  merely  a  simple  contract, 
and  not  a  specialty,  yet  it  will  be  presumed  that  it  has  been 
originally  given  for  a  good  and  valuable  consideration. 

Bills  of  exchange  are  either  foreign  or  inland ;  foreign  bills 
of  exchange  have  long  been  considered  as  the  most  conveni- 
ent paper  security  among  merchants%  in  conformity  to  the 
universal  usages  and  customs  established  among  traders,  by 
unanimous  concurrence,  for  facilitating  a  general  commerce 
throughout  the  world. 

The  person  making  the  bill  is  called  the  drawer,  the  per^ 
son  to  whom  it  is  directed  the  drawee,  and  the  person  in 
whose  favour  it  is  made  the  payee.  When  the  drawee  has 
undertaken  to  pay  the  bill,  he  is  stiled  the  acceptor,  and  his 
undertaking  to  pay  the  bill  is  called  an  acceptance. 

Bills  of  exchange  payable  to  order  are  assignable  by  in- 
dorsement. The  person  making  an  indorsement  is  called  the 
indorser:  the  person  in  whose  favour  it  is  made  the  indorsee, 
the  party  in  possession  of  the  bill,  and  entitled  to  receive  its 
contents,  the  holder* 

Bills  payable  to  bearer  are  transferable  by  delivery  without 
indor8ement\ 

Where  the  di:awee  refuses  to  accept,  a  stranger,  after  pro- 
test for  non-acceptance,  may  accept  for  the  honour  of  the 
drawer,  and  thereby  such  stranger  acquires  certain  rights,  and 
subjects  himself  to  the  same  obligations  as  if  the  bill  had  been 
directed  to  him.  So  a  stranger  may  become  a  party  to  a  biU, 
paying  it  after  protest  for  non-payment,  either  for  the  honour 
of  the  drawer  or  indorsers. 

Althougli  regularly  theiie  ought  to  be  three  persons  con- 

a  PosUelh.  Dipt  b  Grant  v.  Vaug:ban,  3  Bur.  1616. 
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cerned  in  a  bill  of  exchange,  viz.  drawer,  drawee,  and  payee, 
yet  there  may  be  only  two;  that  is,  the  characters  of  arawer 
and  payee  may  be  united  in  the  same  person^  as  if  A.  draw 
a  bill  in  this  manner,  *'  Pay  to  me  or  my  orders  Value 

received  by  myself.'* 

A  bill  of  exchange  is  a  simple  contract',  and  consequently 
is  within  the  statute  of  limitations;  and  must  be  sued  for 
within  six  yeare  after  it  becomes  payable. 

In  an  action  by  an  administrator,  upon  a  bill  of  exchange 

Cayable  to  the  testator,  but  accepted  after  his  death,  it  was 
olden*,  that  the  statute  of  limitations  begins  to  run  from  the 
time  of  granting  the  letters  of  administration,  and  not  from 
the  time  the  bills  become  due,  there  being  no  cause  of  action 
until  there  is  a  party  capable  of  suing.    , 

An  agent  having  money  in  his  hands  belonging  to  his  prin- 
cipal, purchases  with  it  a  bill  of  exchange,  which  he  indorses 
specially  to  his  principal;  the  latter,  at  the  time  of  the  in- 
dorsement, was  dead,  but  that  fieict  was  not  known  to  the 
agent;  held^  that  the  property  in  the  bill  passed  to  the  ad- 
ministrator of  the  principal,  and  that  he  mirat,  therefore,  sue 
upon  the  bill  in  that  character;  it  was  holden  also,  that  the 
administrator  was  only  entitled  to  recover  interest  upon  bills 
accepted ^after  the  death  of  the  t69tator,  from  the  time  of  de- 
mand of  payment  made  by  the  administrator,  and  not  from 
the  time  the  bills  became  due. 

Where  the  declaration  stated  the  drawing  of  certain  bills 
of  exchange,  and  their  acceptance  after  the  death  of  the  in- 
testate, the  granting  of  the  lettere  of  administration  to  the 
plaintiff,  the  defendant's  liability,  &c. ;  and  the  defendants 
pleaded  that  the  cause  of  action  did  not  accrue  within  six 
yeare ;  to  which  the  plaintiff  replied  generally,  that  it  did 
accrue  within  six  yeara :  it  was  holden*  that  the  replication 
was  good. 

Bills  of  exchange  for  value  received^  are  not  such  mattere 
of  account  as  are  intended  by  the  exception  in  the  statute  of 
limitations  concerning  merchants'  accounts. 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract 
debt  in  a  course  of  administration,  which  an  executor  or  ad- 
ministrator cannot  dischai^ge  before  debts  by  bond,  without 
being  guilty  of  a  devastavit. 

c  Per  Holt,  C.  J.  in  Buller  ▼.  Crippt,  f  Murray  ▼.  Ettt  lodU  Company,'  5  B. 

6  Mod.  30.  andA.  2o4. 

d  Renew  ▼.  Axton,  Garth.  3.  g  lb. 

e  Monaj  ▼.  East  India  Compan]r»  5  B.  h  Cbcrelf  ▼.  Bond,  Garth.  826. 

and  A.  204. 
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If  a  merchant  in  London  draws  a  bill  of  exchange  oii  his 
correspondent  in  Newcastle',  in  favour  of  J.  S.  and  the  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,*  on  letters 
of  administration  taken  out  at  Durham,  cannot  bring  an  ac- 
tion on  the  custom  of  merchants  against  the  drawer,  and  lay 
the  same  in  London,  because  a  bill  of  exchange  is  not  equal 
to  a  bond  or  specialty,  which  are  the- deceased  s  goods  where 
they  happen  to  be  at  his  death,  but  is  a  simple  contract  which 
follows  the  person  of  the  debtor,  and  makes  hona  notabilia 
where  the  debtor  resides,  and  therefore  administration  ought 
to  be  taken  out  in  London. 


II.  Of  the  CapacUtf  of  the  conimcting  Parties  to  a  Bill  of 

Exchange. 

All  persons,  wheth^  merchants  or  not,  if  they  have  ca- 
pacity to  contract  may  be  parties  to  a  bill  of  exchange.  This 
appears  from  the  case  of  Sarsfield  v.  Witherly,  Carth.  82.  in 
which  it  was  decided,  that  the  act  of  drawing  a  bill  of  ex- 
change constituted  the  drawer  a  merchant,  within  the  custom 
of  merchants,  so  as  to  ma^|l^  responsible  to  the  holder 
upon  non-payment  JK^V 

Corporations,  by  the  inteiVPn  of  their  agents  may  be 
parties  to  a  bill  of  exchange;  but  by  stat  6  A^n.  c.  92.  s.  9. 
and  15  Geo.  9.  c.  Id.  s.  5.  it  shall  not  be  lawful  fof  any  body 
politic  or  corporate,  other  than  the  governor  and  company  of 
the  Bank  of  England,  or  for  any  other  persons,  unitea  in  co- 
3venants  or  partnership,  exceeding  the  number  of  six  persons, 
in  England,  to  borrow  or  take  up  any  sums  of  money  on 
their  bills  or  notes,  payable  at  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof,  during  the  con- 
tinuance of  the  privilege  of  exclusive  banking  granted  to,  the 
governor  and  company  of  the  Bank  of  England.  A  cor- 
poration not  established  for  trading  purposes  cannot  be 
acceptors  of  a  bill  of  exchange,  payable  at  a  less  period 
than  six  months  from  the  date;  because  such  a  case  falls 
within  the  provision  of  the  foregoing  acts  passed  for  the  pro- 
tection of  the  Bank  of  England^    But  see  late  statute. 

Assumpsit  will  lie  on  a  bill  of  exchange'  against  a  trading 

i  Yeomans  v.  Bndsbftw,  Caitk.  373.  ton  ▼.  the  Manchester  Woter  Wotki 

k  Query,  whether  any  except  a  trading  Company,  3  B.  and  A.  1. 

•Qcporation  can  bind  tbeniMlTta  aa  1  M unaj  ▼.  the  £aat  India  Comptiiyt 

parties  to  a  bill  of  exchange?  Brough-  5  B.  &  A.  204. 
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corponttion,  whose  power  of  drawing  and  accepting  bills  is 
recognised  by  statute.  ^ 

Infant'. — An  infant  cannot  bind  himself  by  a  bill  drawn  in 
the  couse  of  trade",  or  even  for  necessaries".  But  infancy  is 
a  personal  privilege,  of  which  the  infant  alone  can  avail  him- 
self. Hence  it  has  been  holden,  that  the  drawer  of  a  bill  of 
exchange  cannot  set  up  the  infancy  of  the  payee  and  indorser 
as  a  defence  to  the  action^.  In  like  manner  the  acceptor  of 
a  bill  of  exchange  cannot  set  up  the  infancy  of  the  drawer  as 
a  defence  to  an  action  brought  at  the  suit  of  the  indorsee. 
Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187:  and  per  Lord  Hard- 
wicke,  in  Haly  v.  Lane,  2  Atk.  181-2.  S.  P.  So,  though  a 
note  given  by  a  wife  to  a  husband  is  void,  yet  if  it  is  indorsed 
over  by  the  husband,  as  between  him  and  the  indorsee,  it  is 
certainly  good.  Ibid.  And  if  a  bill  be  accepted  by  a  party 
after  he  is  of  full  age,  he  will  be  liable,  although  the  bill  was 
drawn  on  him  while  an  infanti*. 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  ex- 
change. 

This  proposition  falls  within  the  general  rule  of  law,  which 
permits  married  women  to  avoid  all  contracts  made  by  them 
during  their  coverture.  Totlus  rule  there  are  some  excep- 
tions, which  are  stated  un^M^Me  Baron  and  Feme,  sect.  II. 

The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme 
covert,  vests  in  her  husband,  and  he  must  indorse  it. 

An  action  was  brought  by  the  indorsee  against  the  maker 
of  a  promissory  note^.  The  first  count  oif  the  declaration 
was  upon  the  note,  to  which  were  added  the  money  counts* 
It  appeared  that  the  note  bad  been  given  by  the  defendant 
to  a, married  woman,  with  knowledge  of  her  coverture,  to 
the  intent  that  she  should  indorse  it  to  the  plaintiff,  which 
was  done  accordingly^  in  payment  of  a  debt  which  she  owed 
him  (in  the  course  of  carrying  on  trade  in  her  own  name 
with  the  consent  of  her  husband).  The  plaintiff  had  dealt 
with  her  as  a  feme  sole.  It  was  bolden,  that  the  property  in 
the  note  vested  in  the  husband  by  the  delivery  to  the  wife, 
and  that  her  indorsement  did  not  transfer  any  interest  to  the 
plaintiff;  consequently  he  was  not  entitled  to  recover  on  the 
special  count:  nor  on  the  money  counts,  because  no  money 
had  passed  between  the  plaintiff  and  defendant. 

m  WUKaxns  V.W.Harrison  and  R.Har-  o  Grey  ▼.  Cowper,  B.  R.  £.  22  6.  3. 

rison,  Carth .  1 60.  MS. 

D  WiUiamton  v.  Watts,  1  Camp.  N.  P.  p  Stevens  ▼.  Jackson,  4  Camp.  164. 

C.  552.  Sir  J.  Mansfield^  C.  j.  q  Barlow  v.  Bishop,  1  East's  R.  432. 
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But  if  a  promissory  note- is  made  payable  to  a  married  wo- 
man, and  she  indorses  it  for  value  in  her  own  name',  and  the 
maker  (rfterwards  promises  to  pay  it^  in  an  action  against  him 
by  the  indorsee,  it  will  be  presumed,  that  the  pominal  payee 
had  authority  from  her  husband  to  indorse  the  note  in  that 
form,  and  the  indorsement  will  be  considered  as  vesting  a 
legal  title  to  the  note  in  the  plaintiff. 

Bill  of  exchange  payable  to  a  woman  dum  sola — she  after- 
wards marries,  and  then  the  bill  becomes  due  and  is  dis- 
honoured; the  husband  may  sue  in  his  own  name  without 
joining  the  wife,  for  the  property  in  the  bill  and  the  right  of 
transfer  is  vested  by  the  marriage  in  the  husband,  and  aa  he 
might  have  indorsed  it  in  his  own  name,  so  he  may  sue  in  his 
own  name  without  a  formal  indorsement;  for  a  bill  of  ex- 
change differs  in  this  respect  from  other  choses  in  action, 
that  the  right  of  action  is  vested  in  the  indorsee,  who  may 
Bue  in  his  own  name\ 

Bills  of  exchange  may  be  drawn,  accepted,  or  intlorsed,  by 
means  of  the  agent  or  attorney  of  the  party.  An  agent  or  at- 
torney for  this  purpose  may  be  constituted  by  parol.  In  such 
case  the  principal  is  said  to  draw,  accept,  or  indorse,  by  pro- 
curation. Agents  should  be  cautious  how  they  accept  bills 
directed  to  them  personally,  and  not  to  their  principals,  al- 
though such  direction  describe  them  in  their  oihcial  charac« 
ters;  for  in  such  case,  if  they  accept  in  their  own  name,  they 
will  become  personally  responsible,  as  appears  from  the  fol- 
lowing case: 

The  plaintiff  was  indorsee  of  a  bill  of  exchange,  drawn 
from  Scotland  upon  the  defendant  in  these  words',  "At 
thirty  days'  sight  pay  to  J.  S.  or  order  2001.  value  received 
of  him,  and  place  the  same  to  account  of  the  York  Build- 
ings* Company,  as  per  advice  from  Chams  Mildmay.  'Vo 
Mr.  Humphrey  Bishop,  cashier  of  the  York  Buildings*  Com* 
pany,  at  their  house  in  Winchester-street,  London.  Ac- 
cepted per  H.  Bishop."  The  bill  not  having  been  paid,  an 
action  was  brought  against  defendant  upon  his  acceptance : 
at  the  trial  he  proved,  that  the  letter  of  advice  was  atldressed 
to  the  company:  and  that,  the  bill  having  been  brought  to 
their  house,  defendant  was  ordered  to  accept  it,  whirch  he  did 
in  the  same  manner  as  he  had  accepted  other  bills.  Page,  J. 
directed  the  jury  to  find  for  the  plaintiff,  which  they  did  ac- 
cordingly. On  motion  for  a  new  trial,  th^  court  held  the  di- 
rection right;  ^^for  the  bill  on  the  face  of  it  imported  to  be 

r  Cotn  V.  Dnviit,  1  Camp.  N.  p.  C.  485.    t   Thomas  t.  BiBhof^,  8tr.  055.     C«. 
J  M'Netlagv  ▼.  Hollowayi  1  Baraewall       Temp.  Hvdw.  1.  S.  C. 
and  A.  SIS. 
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drawn  ofi  the  defendant,  and  it  was  accepted  by  him  gene 
raUy^  and  not  as  servant  to  the  company,  to  whose  accoun 
he  had  no  right  to  charge  it  until  actual  payment  by  hinraeif. 
And  this  being  an  action  by  an  indorsee,  it  would  be  of  dan- 
gerous consequence  to  trade,  to  admit  evidence  arising  from 
extrinsic  circumstances — as  the  letter  of  advice.  And  Ms 
differed  widely  fro^  the  case  of  a  biU  addressed  to  the  mas^ 
ter^  and  underwritten  by  the  servant;  where  undoubtedly  the 
servant  would  not  be  liable,  but  his  acceptance  would  be  con^ 
sidered  as  the  act  of  the  master*  A  bill  of  exchange  is  a  cod« 
tract  by  the  custom  of  merchants,  and  the  whole  of  that  con- 
tract must  appear  in  writing.  In  this  case  there  was  nothing 
in  writing  to  bind  the  company,  nor  could  any  action  be 
maintained  against  them  upon  the  bill:  for  the  addition  of 
-cashier  to  defendant's  name  was  only  to  denote  the  person 
with  certainty ;  the  direction  to  whose  account  to  place  it 
was  for  the  use  of  the  drawee  only.*'  Judgment  for  the  plain* 
tiflr.  One  who  covenants  for  himself ,  his  heirs,  &c.  under  his 
own  hand  and  seal,  for  the  act  of  another,  shall  be  personally 
bound  by  his  covenant,  though  he  describe  himself  in  the 
deed  as  covenanting  for  and  on  the  part  and  behalf  of  such 
other  person.    Appleton  v.  Binks,  5  East's  R.  148. 

An  agent  to  a  country  bank,  to  whom  plaintiff  sent  a  sum 
of  money  in  order  to  procure  a  bill  upon  London,  drew»  in 
his  own  name^  for  the  amount  upon  the  firm  in  London,  the 
two  firms  being  the  same:  it  was  holden*  that  the  agent  was 
liable  as  drawer,  although  plaintiff  knew  that  he  was  agents 
and  supposed  that  the  bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank,  to  which  the  agent  paid  over 
the  money. 

A  power  of  attorney*,  authorising  an  agent  to  demand,  sue 
for,  recover,  and  receive,  by  all  lawful  ways  and  means  what* 
soever,  all  monies,  debts,  dues,  whatsoever,  and  to  give  sufii- 
cient  discharges,  does  not  authorise  him  to  indorse  bills  for 
bis  principal. 

Partners. — By  the  custom  of  EnglandJ^,  where  there  are 
joint  traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
for  himself  and  partner,  such  acceptance  binds  all  the  part- 
ners, if  it  concerns  the  trade ;  otherwise,  if  it  concerns  the 
acceptor  only,  in  a  separate  and  distinct  interest 

If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the 
partners  accept  it  in  bis  own  name,  this  acceptance  binds  the 

u  Leadbittor  ▼.  Fanow,  5  M.  and  S.    x  Murray  ▼.  tiie  Bast  India  CompaDy, 
345.  5  li.  and  A.  204. 

y  PiDkney  v.  Hall,  Salk.  186. 
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partnership*.    So  if  A.»  B-,  imd  C.  are  ib  partnership,  and  A. 
draws  a  promissory  note,  by  which  he  promises  individuaUy 
to  pay  the  money,  and  which  he  signs  with  his  own  name  . 
only,  but  prefixing  to  his  signature  ^^forA.^  B.^  and  C."  this 
binds  the  whole  partnership*. 

Where  there  are  several  partners  it  is  competent  to  either 
of  them,  by  his  indorsement,  in  the  name  of  the  firm,  to  pass 
their  interest  in  the  bill^  and  such  indorsement  made  by  one 
partner  for  the  satisfaction  of  his  separate  debt,  cannot  be 
questioned  in  an  action  by  the  indorsee  against  the  acceptor, 
without  shewing  that  the  indorsement  was  tit  the  time  un- 
known to  or  unauthorised  by  the  other  partner*.  But  if  a 
creditor  of  one  of  the  partners  collude  with  him  to  take  se- 
curity for  his  individual  debt,  out  of  the  partnership  funds, 
knowing  at  the  time  that  it  is  without  the  consent  of  th« 
other  partners,  it  is  fraudulent  and  void;  but  if  it  be  taken 
b&nd  fide  without  such  knowledge  at  the  time,  no  subse- 
quently-acquired knowledge  of  the  misconduct  of  the  part- 
ner, in  giving  such  security,  can  disaffirm  the  act 

If  a  bill  is  sent  into  circulation  after  the  dissolution  of  ^ 
partnership',  all  the  partners  must  join  in  the  indorsement, 
and  one  by  putting  the  partnership  name  thereon  cannot  bind 
the  rest;  for  the  moment  the  partnership  ceases,  the  partners 
become  distinct  persons;  from  that  time  they  are  tenants  in 
common  of  the  partnership  property  undisposed  of.  In  like 
manner,  after  a  secret  act  of  bankruptcy  committed  by  one 
of  two  partners*,  the  other  cannot,  by  an  indorsement  in  the 
name  of  the  firm,  transfer  the  property  in  a  bill  which  be- 
longed to  the  firm  before  the  bankruptcy;  for  the  partner* 
ship  having  ceased  to  exist,  the  solvent  partner  is  to  be  con- 
sidered as  tenant  in  common  with  the  assignees  of  the  bank- 
rupt partner,  and  the  property  in  the  bill  cun  only  be  trans-r 
ferred  by  their  respective  indorsements.  Indorsee  v.  Oer 
fendant  as  one  of  the  drawers  of  a  bill  of  exchange,  the  other 
drawers  having  become  bankrupts:  Baker  and  others  v«  Charl- 
ton, London  Sittings  after  Trinity  Term,  31  Geo.  3.  B.  R. 
Peake*s  N.  P.  C.  80.  'I'he  bill  was  drawn  in  the  firm  of 
*Oames  King  and  Co.*'  under  which  firm  the  defendant  and 
his  partners  had  traded.  It  appeared  that  there  were  other 
partnerships  carried  on  under  the  same  firm,  in  which  the 

I  Maion  V.  Ramsey,  1  Camp.  N.  P.  C.       C.  524.   Wells  y.  Mastenoaa,  2  Esp. 

384.  N.  P.O.  731. 

a  Lord  Galway  ▼.  Matthew,  1  Camp,    c  Ridley  ▼.  Taylor,  13  East,  175. 

N.  P.  C.  403.  d  Abel  y.  Sutton,  3  Esp.  N.  P.  C.  198. 

b  Swan  v.  Steel,  7  East,  ^10.    Arden^     Kenyon,  C.  J. 

V.  Sbarpe  and  another,  2  Esp.  N.  P.    e  Ramsbottom  v.  Levis,  1  Camp.  N. 

P.  C.  279. 
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other  drawers  were  concerned,  but  in  which  the  defendant 
had  no  share.  The  defendant  offered  to  shew  that  this  bill 
was  not  drawn  on  account  of  the  partnership  in  which  he 
was  concerned,  but  on  account  of  one  of  the  others,  and  that 
he  knew  nothing  of  it.  Lord  Kenyon,  C.  J.  was  of  opinion 
that  the  defendant  was  nevertheless  liable;  he  had  traded 
with  the  other  persons  under  that  firm,  any  persons  taking 
bills  under  it,  though  without  his  knowledge,  had  a  right  to 
look  to  him  for  payment. 


in.  Of  the  Requisites  in  a  BiB  of  Exchange^  and  herein  of 
the  Stamp,  Date^  and  Consideration. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning 
this  instrument  (although  to  constitute  a  bill  of  exchange 
there  is  not  any  precise  form  required^  a  foreign  and  inland 
bill  of  exchange  are  subjoined  in  the  proper  form : 


Foreign  Bill. 

London,  Ist  January,  1806. 

[Stamp.)  Exchange  for  10,000  Livrea  Toamoise^. 

At  two  usances  (or  "at  sight,"  or  **  —  after 
date")  pay  this  my  first  bill  of  exchange  (second  and  third 
of  the  same  tenour  and  date  not  paid,)  to  Messrs. 
or  order,  ('•  or  bearer,")  ten  thousand  Livres  Toumoises,  va- 
lue received  of  them,  and  place  the  same  to  account  as  per 
advice  from 

JAMES  OATLAND. 

To  Mr.  in  Paris, 

payable  at 

f  P«r  Cur.  Lord  R«ym.  1397.  g  Chitty,  37. 
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Inland  BiU. 

£100 

London,  Ist  January,  1816. 


At  sight  (or  *'  on  demand/'  **  at  days 

after  sight"  "  at  after  date")  pay  to  Mr. 

or  order  (*'  or  bearer")  one  hundred  pounds  for  value  re- 
ceived. 

SAMUEL  SKINNER. 

To  Mr.  merchant  in 

Bristol,  payable  at 

An  instrument  which  appears  in  common  observation  to 
be  a  bill  of  exchange  may  be  treated  as  such^  although 
words  be  introduced  into  it  for  the  purpose  of  deception, 
which  might  make  it  a  promissory  note. 

With  respect  to  these  bills  of  excha^e,  the  following  rules 
must  be  observed; 

A  bill  of  exchange  must  not  purport  to  be  payiable  out  of 
a  particular  fund,  which  may  or  may  not  be  productive*,  or 
upon  an  event  which  may  not  happen ;  for  it  would  perplex 
the  commercial  transactions  of  mankind,  if  paper  securities 
were  issued  into  the  world  incumbered  with  conditions  and 
contingencies,  and  if  the  persons  to  whom  they  were  offered 
in  n^ociation  were  obliged  to  inquire  at  what  time  these  un- 
certain events  would  ptobably  be  reduced  to  a  certainty. 

The  following  cases  will  illustrate  this  position ; 

An  action  was  brought  by  payee  against  drawer  of  a  writ- 
ten instrument  in  these  words^: 

'*  Seven  weeks  after  the  date  pay  A.  B.  £  oui  qf 

W.  Steward's  money  as  soon  as  you  receive  it'* 

It  was  objected  **  that  it  was  payable  out  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  might  or 
might  not  happen."  The  court  gave  judgment  for  the  de- 
fendant; and  deGrey,  C.  J.  said,  that  the  instrument  or 
writing  which  constituted  a  good  bill  of  exchange,  accord- 

h  Allan  V.    M&wfoo,   4  Camp.  1 15.  k  Dawket  and  another  t.  Ld.  De  Lo- 

Qibbi,  C.  J.  raine,  3  Will.  207.  S  Bl.  R.  IfsSL 

i  Jennj  t.  Herle,  Ld.  Raym.  13dS.  S.  C. 
Stevtns  V.  Hill,  5  £ap.  N.  P.  C.  247. 
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ing  to  the  law,  usage,  and  custom  of  merchants,  was  not 
confined  to  any  certain  form  of  words,  yet  it  must  have 
some  essential  qualities,  without  which,  it  was  not  a  bill 
of  exchange ;  it  must  carry  with  it  a  personal  and  certain 
credit  given  to  the  drawer,  not  confined  to  credit  Upon 
any  tJiing  or  fund ;  that  the  payee  or  indorsee  took  it  upon 
no  particular  event  or  contingency,  except  the  failure  of 
the  general  credit  of  the  person,  drawing  or  negotiating  the 
same.  So  where  the  instrument  declared  on  was,  "  Pay.  A.  B, 
one  month  after  date  jfi  on  account  of  the  freight  of  the 
Veale  Galley.*'  It  was  objected,  that  it  was  an  order  upon 
a  particular Tund,  and  on  this  ground^  Lee,  C.  J.  ruled  it  not 
to  be  a  bill  of  exchange.  Badburv  v.  Lisset,  London  Sit- 
tings, Str.  1212. 

So  where  a  bill  was  drawn  by  an  officer  upon  his  agent, 
requesting  him  to  pay  out  of  his  growing  subsistence,  it  was^ 
holden  not  to  be  good,  because  the  fund  was  uncertain. 

So  a  request  to  J.  S.  to  pay  £  out  of  the  monies  in 

J.  S.'8  hands'^,  belonging  to  the  proprietors  of  the  Devon* 
shire  mines,  was  holden  not  to  be  a  bill  of  exchange,  be- 
cause it  was  uncertain,  whether  the  fund  would  be  sufficient 
to  pay  it.  The  reason  it  was  held  not  to  be  a  bill  of  ex- 
change, in  Jenny  v.  Herle,  was  because  it  was  no  more  than 
a  private  order  to  a  man*s  servant.  Per  Cur.  in  Macleod  v. 
Snee,  Str.  762. 

So  an  order  to  pay  money  out  of  the  fifth  payment  when 
it  should  become  due,  and  it  should  be  allowed  by  the 
drawer". 

The  same  principle  was  recognized  in  the  following  case, 
although  the  instrument  was  holden  to  be  a  good  bill  of  exv 
change. 

J.  S.  on  2dth  May,  1724,  drew  a  bill  on*  J.  N.  and  directed 
him,  one  month  after  date,  to  pay  A.  B.  or  order  £  as 

his  quarter's  half- pay  from  24th  June,  1724,  to  25th  Sep- 
tember following.  The  court  were  of  opinion,  that  this 
was  a  good  bill  of  elcchange,  for  it  was  not  payable  upon  a 
contingency  nor  out  of  a  particular  fund,  and  was  made  pay- 
able at  all  events ;  and  was  drawn  upon  the  general  credit  of 

1  Josselyn  v.  Lacier,  argpued  P.  1  Geo.  n  Haydock  t.  Lynch,  on  demuner  to 

1.  B.  R.  10  Mod.  294.  adjudged  in  declaration,  Ld.  Raym.  1563. 

the«ame  term,  10  Mod.  316.    Fort,  o  Mackleod  v.  Snee,  £.  13  Geo.  1  B. 

281.  S.  C.  R.  on  error  from  C.  B.  Lord  Raym. 

Bi  Jenny  v.  Herle,  B.  R.  on  error  fiom  1481.    Str.  762.  and  11  Mod.  400. 

C.  B.  Str.  591.  anjji  more  fully  re-  Leaches  ed. 

polled  in  8  Mod.  205.     Lord  Raym. 

13(31 .  and  1 1  Mod.  384  Leach's  edit. 
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the  drawer,  not  out  of  the  balF-pay;  for  it  was  ptiyable  a<) 
soon  as  the  quarter  began  for  the  naif-pay  mentioned  in  the 
bill,  which  was  not  to  be  due  till  three  months  after.  The 
mention  of  the  half-pay  was  only  by  way  of  direction  to  the 
drawee,  how  he  should  reimburse  himself. 

Of  the  Stamp.^-^A.  bill  of  exchange  cannot  be  given  in 
evidence^,  nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  the  proper  denomination,  or  the 
peculiar  stamp  appropriated  to  this  species  of  instrument  by 
the  legislature. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (18*26)  regulated  by  stat  55  Geo.  d.  c.  184.  as 
follows. 

Inland  bill  of  exchange,  draft,  or  order,  to 
the  bearer  or  to  order,  either  on  demand  or 
otherwise,  not  exceeding  two  months  after 
date  or  sixty  days  after  sight,  of  any  sum  of 
money : 

£    8.  d. 

Amounting  to  AOs.  and  not  exceeding  5/.  bs.  0     10 

Exceeding  bl.  f>s. 30/.  0     16 

Exceeding  20/. SO/.  0    9    0 

Exceeding  30/. bOL  0    9    9 

Exceeding  bOL \     .     .     100/.  0    3    6 

Exceeding  l(X)/. 200L  046 

Exceeding  9001 300L  0    5    0 

Exceeding  SOOL       500/.  0    6    0 

Exceeding  500/. 1000/.  0    8    6 

Exceeding  1000/. 9000/.  0  19    6 

Exceeding  2000/. 3000/.  O  15    0 

Exceeding  3000/. 150 


Inland  bill  of  exchanf;e,  draft,  or  order,  for  the 
payment  to  the  bearer  or  to  order,  at  any  time 
exceeding  two  mpnths  after  date,  or  sixty 
days  after  sight,  of  any  sum  of  money: 

£    s.  d. 
Amounting  to  40s,  and  not.  exceeding  bL  be.        0     16 

Exceeding  5/.  bs •     .     90/.        0    9    0 

Exceeding  90/. SO/.        0    9    6 

Exceeding  30/. bOL        0    3    6 

Exceeding  50/. 100/.        0    4    6 

p  1  Bot  and  Ful.  N.  R.  30. 
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F.xcceding  1002.  and  not  exceeding 

Exceeding  ^00/. 

Exceeding  SOOl. 

Exceeding  500/.  ....... 

Exceeding  1000/. 

Exceeding  2000/. 

Exceeding  SOOO/L    .     •     ....    • 


£. 

«. 

d. 

9001. 

0 

5 

0 

3(X)/. 

0 

6 

0 

500/. 

0 

8 

6 

1000/. 

0 

12 

6 

9000L 

0 

15 

0 

SOOOi 

1 

5 

0 

.  . 

1 

10 

0 

Inland  bill,  draft,  or  order,  for  the  payment  oH  Tbe  «ame  duty 
any  sum  or  money,  though  not  made  payable  ^chan^^fo?^ 
to  the  bearer  or  to  order,  if  the  same  shall  be  K  tbe  like  sum 


delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf. 

Inland  bill,  draft,  or  order,  for  the  payment  of 
a^r  sum  of  money,  weekly,  monthly,  or  at  any 
other  stated  periods,  if  made  payable  to  the 
bearer,  or  to  order,  or  if  delivered  to  the 
payee  or  some  person  on  his  or  her  behalf, 
v^bere  the  total  amount  of  the  money  thereby 
nmde  payable  shall  be  specified  therein,  or 
can  be  ascertained  therefrom. 


payable  to 
bearer  or  or- 
der. 

Tbe  same  duty 
as  on  a  biU 
payabie  to 
bearer  or  or- 
\  der,  on  de- 
mand, for  a 
sum  equal  to 
Bucb  total 
amount. 


And  where  the  total  amount  of  the  money 
thereby  made  payable  shall  be  indefinite. 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  inland  bills,  drafts,  or  orders, 
for  the  payment  of  money,  within  tbe  intent 
and  meaning  of  this  schedule,  viz. 

All  drafts  or  orders  for  the  payment  of  any 
sum  of  iVioney,  by  a  bill  or  promissory  note, 
or  for  the  delivery  of  any  such  bill  or  note  in 
payment  or  satisfaction  of  any  sum  of  money; 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  op  shall  be  delivered  to  tbe  payee, 
or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons  for  money  received, 
which  shall  entitle  or  be  intended  to  entitle 
the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like 
suiii  from  any  third  person  orpersoop* 


''The  same  duty 
as  on  a  bill  on 
J    demand  for 
I    thesumthere^ 


1    in  expiessed 
[^  only. 
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And  all  bills,  drafts,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti- 
cular fund  which  may  or  may  not^  be  availa- 
ble, or  upon  any  condition  or  contingency 
which  may  or  may  not  be  performed  or  hap- 
pen, if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf. 

ne  same  duty 
J  on  HD  in- 
LDdbillof 

drawn  singly  and  not  in  a  set. 


the  same 
amount  and 
tenor. 


Foreign  bills  of  exchange,  drawn  in  sets,  ac- 
cording to  the  custom  of  merchants,  for  every 
bill  of  each  set,  where  the  sum  made  pay- 
able thereby  shall  not  exceed     .      100/..      .  0    10 
Exceeding     100/.  and  not  exceeding   SOO/.        •  0    3    0 

200/.     .       .       .       .     .     600/.       •  0     4     0 

600/.       ....       1000/.         .060 

1000/. 2000L      .  0     7     6 

2000t      ....       3000/.         .  0  10     O 

Exceeding  3000/.        . 0  15     0 

Exemptions /rom  t/te  preceding  and  all  other  Stamp  Duties: 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the  go- 
vernor and  company  of  the  Bank  of  England. 

All  bills,  orders,  remittanc*e  bills,  and  remittance  certifi- 
cates, drawn  by  commissioned  officers,  masters  and  surgeons 
in  the  navy,  or  by  any  commissioner  of  the  navy,  under  the 
act  of  the  d5th  year  of  his  Majesty's  reign,  for  the  more 
expeditious  payment  of  the  wages  and  pay  of  certain  officers 
belonging  to  the  navy. 

All  bills  drawn  pursuant  to  any  former  act  of  parliament 
by  the  commissioners  of  the  navy,  or  by  the  commissioners 
for  victualling  the  navy,  or  by  the  commissioners  for  manag- 
ing the  transport  service,  and  for  taking  care  of  sick  and 
wounded  seamen,  upon,  and  payable  by  the  treasurer  of  the 
navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money 
to  the  bearer  on  demand,  and  drawn  upon  any  banker  or 
bankers,  or  any  person  or  persons  acting  as  a  banker,  whc 

q  Sec  Firbank  v.  BcU,  1  B^  ft  A.  36. 
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shall  reside,  or  transact  the  busbess  of  a  banker,  wilbiti  ten 
miles  of  the  place  where  such  drafts  or  ordere  shall  be  issued, 
provided  such  place  shall  be  specified  in  such  drafts  or  or* 
dera;  and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued;  and  provided  the 
same  do  not  direct  the  payment  to  be  made  by  bills  or  pro- 
missory notes. 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at 
the  time  of  taking  the  security,  and  not  upon  what  may  be- 
come due  in  future  for  the  use  of  the  money.  Hence  a  pro- 
missory note  for  the  payment  of  30/.  at  three  months  after 
date,  with  interest  from  the  date,  requires'  a  stamp  applica- 
ble to  a  note  not  exceeding  SO/. 

The  legislature  having  in  contemplation  the  mistakes 
which  might  arise  in  the  use  of  stamps  of  an  improper  deno- 
mination, has  by  stat.  37  Geo.  S.'c.  136,  made  provision  for 
those  mistakes;  for,  by  the  5th  section  of  that  statute,  it  is 
enacted,  that  bills  and  notes  made  after  the  passing  this  act 
and  liable  to  a  stamp  duty  by  stat  31  Geo*  3.  c.  %5.  if  stamped 
with  a  stamp  of  a  different  denomination  than  is  required 
by  the  last  mentioned  act,  may,  if  the  same  be  of  eqttal  or 
superior  value  to  the  stamp  required,  be  stamped  by  the 
commissioners  on  payment  of  the  duty  and  penalty;  that  is 
by  sect.  6th  of  the  37th  Geo.  3.  c.  136.  the  penalty  of  forty 
shillings,  if  the  bill  or  note  is  produced  to  the  commissioners, 
before  it  is  payable,  and  ten  pounds,  if  so  produced  after  it  is 
payable. 

Since  this  statute  of  37  Geo.  3.  it  has  been  determined* 
that  a  promissory  note  drawn  before  the  37th  Greo.  3.  c.  136. 
upon  a  receipt  stamp  of  equal  value  with  that  required  for  a 
promissory  note,  is  not  available  in  law.  The  act  of  37  G.  3« 
c.  136.  is  a  clear  legislative  declaration,  that  H  is  not  sufficient, 
that  a  certain  sum  of  money  be  paid  on  the  instruments 
which  are  the  subjects  of  taxation,  but  the  stamp  used  must 
be  of  the  proper  denomination.  Per  Sir  J.  Mansfield,  C.  J. 
delivering  the  opinion  of  the  court  in  Chamberlain  v.  Porter, 
1  Bos.  &  Pul.  N«  R.  33.  By  stat.  31  Gea  3.  c.  $5.  s.  19.  bills 
and  notes  were  forbidden  to  be  stamped  after  they  were  made. 
This  provision  is  still  in  force.  Stat.  35  G.  3.  c.  63.  s.  14. 
contains  a  similar  provision  as  to  marine  assurances. 

By  stat  43  Geo.  3.  c.  127.  s.  6.  it  is  enacted  that  every  in- 


r  PruessiDg  v.  Ing^,  4  B.  &  A.  204.  s  Chamberlain  v.  Porter,  1  Bos.  &  PuL 

N.  R.  30, 
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stfumentS  matter,  or  thitig,  altlKHigh  stamped  or  impressed 
witb  aoy  stamp  of  greater  value  tUaii  the  stamp  required  by 
law,  sbatt  be  valid  and  effectual,  provided  sucb  stamp  shall 
be  of  the  denomination  required  by  law  for  sucb  instru- 
ment, &c. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a 
copper-plate  impression  of  a  bill  of  exchange,  leaving  blanks 
for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  and  transmitted  it  to  B.  in  England  for  his  use,  who 
filled  up  the  blanks  and  negociated  it:  held  that  this  was  to 
be  considered  a  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  consequently  that 
an  English  stamp  was  not  necessary*. 

Indorsee  of  a  bill  of  exchange,  against  the  acceptor*.  It 
appeared  at  the  trial,  that  the  bill,  which  was  drawn  on  a 
proper  stamp,  was  originally  dated  on  the  '2nd  September, 
1793,  payable  twenty^ne  days  after  date;  and,  while  it  con- 
tinued in  the  hands  of  the  drawer,  it  was  altered  with  the 
consent  of  the  acceptor,  to  be  made  payable  Jifty-one  days 
after  date,  and  afterwards  with  the  liKe  consent  was  again 
restored  to  twenty-one  days  after  date,  and  the  date  brought 
forward  from  the  2nd  to  the  14th  September.  This  last  al- 
teration was  made  on  the  30th  September,  the  bill  being  then 
over  due  according  to  the  original  tenour  of  it;  after  these 
alterations,  it  was  negotiated,  and  came  into  the  hands  of 
plaintiff.  Lord  Kenyon,  C.  J.  nonsuited  the  plaintiff;  and, 
on  a  motion  to  set  aside  the  nonsuit,  the  court  were  clearly 
of  opinion,  that  the  nonsuit  was  proper;  for  that,  at  the  time 
when  the  last  alteration  was  made,  the  operation  of  the  bill, 
as  it  originally  stood,  was  quite  spent;  that  it  was  a  new  and 
distinct  transaction  between^  the  parties;  and  that  therefor^ 
there  ought  to  have  been  a  new  stamp. 

The  plaintiff*  declared  as  indorsee  of  a  bill  of  exchange 
against  the  acceptor^,  and  it  appeared  that  the  bill  in  ques- 
tion, which  was  drawn  by  Giles  and  Co.  on  the  3rd  of  June, 
1807,  payable  to  their  own  order,  and  accepted  by  the  de- 
fendant at  three  months*  date,  was  exchanged  by  him  with 
Giles  and  Co.  for  their  acceptance  of  a  bill  drawn  by  the  de- 
fendant for  the  same  sum  at  eighty-five  days,  payable  to  his 
order,  the  object  being  that  Giles  and  Co.  should  put  the  de- 
fendant in  cash  before  his  acceptance  became  due.  On  the 
93rd  of  June,  before  Giles  and  Co.  or  the  defendant  had 

t  See  Farr  v.  Price,  I  Easfs  R.  56.  and    x  Bowman  ▼.  Nicbo),  5  T.  R.  537. 

Taylor  ▼.  Hague,  2  £aHt*s  R.  414.         y  CardwelJ.  v.  Martin,  9  East,  190.    Sec 
u  Snaitb  v.  Miogay,  l^M.  and  S.  87.  alsofiatliey.Taylor,15Easi,412.S.r. 
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passed  the  respective  securities  to  any  other  person,  it  was 
agreed  to  procrastinate  the  payment  of  the  bills  by  post-dat- 
ing them  the  93rd  of  June,  instead  of  the  3rd.  The  court 
were  of  opinion,  that  the  alteration  rendered  a  new  stamp  ne- 
cessary;  observing,  that  the  delivery  of  the  bill  by  the  drawer 
to  the  acceptor,  and  the  re-delivery  of  it  for  a  valuable  consi- 
deration, such  as  the  exchange  of  acceptances,  has  been  held 
to  be,  since  Cowley  v.  Dunlop,  7  T.  R.  565.  a  negociation  of 
the  billl;  that  the  several  drawers  were  mutual  purchasers  of 
each  other's  acceptances ;  and,  as  the  alteration  was  made 
while  the  bill  was  in  this  course  of  negociation,  and  after  it 
bad  continued  so  twenty  days  (during  which  time  it  was  in 
the  power  of  the  drawer  and  payee  to  have  passed  it  to  any 
third  person,]  it  was  in  effect  drawing  a  new  bill.  So  where 
a  promissory  note,  payable  by  the  defendant  to  the  plaintiff 
or  order*,  was  originally  expressed  to  be  for  value  received, 
but  the, day  after  it  had  been  signed  and  delivered  by  defend* 
ant  to  plaintiff,  it  was  by  consent  of  the  parties  altered,  by 
the  addition  of  the  words  for  the  goodwill  of  the  lease  and 
trade  of  Mr,  F.  K.  deceased;  it  was  holden,  that  as  the  al- 
teration was  material,  as  well  because  it  was  evidence  of  a 
fact  which,  if  necessary  to  be  inquired  into,  must  otherwise 
have  been  proved  by  diflferent  evidence,  as  also  because  it 
pointed  out  the  particular  consideration  for  the  note,  and  put 
the  holder  upon  inquiring,  whether  that  consideration  had 
passed ;  and  as  such  alteration  was  made  aflter  the  note  had 
issued,  a  new  stamp  was  necessary. 

But  an  objection  on  the  ground  of  the  insufficiency  of  the 
stamp  cannot  be  taken  after  payment  of  money  into  court\ 

Omission  of  Date. — Regulacly,  every  bill  of  exchange 
ought  to  be  dated:  but  in  the  following  cases,  where  the 
day  of  the  date  was  omitted  in  the  declaration,  the  court  said 
they  would  intend  the  bill  to  bear  date  on  the  day  when  it 
was  made.  A  date  is  not  of  the  substance  of  a  deed,  for  if 
it  want  a  date,  or  have  a  false  or  impossible  date,  as  the  30th 
of  February,  yet  the  deed  is  good.  Goddard's  case,  2  Co. 
5.  a. 

Case  on  a  foreign  bill  of  exchange  payable  at  doublerusance 
from  the  date^,  and  it  was  alleged  that  the  party  beyond  the 
sea  drew  the  bill  on  a  certain  day,  and  that  the  same  was 
presented  to  and  accepted  by  the  defendant.  Exception, 
that  the  date  of  the  bill  was  not  set  forth.    The  court  said, 

z  Knin  ▼.  Williamf,  10  East,  431.  b  De  la  Courtier  v.  Bellamy,  3  Show, 

a  Israel  t.  Benjamin,  3  Camp.  N.  P.  C        422. 
40. 
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that  they  would  intend  the  bill  dated  at  the  time  of  drawing 
it.    Judgment  for  plaintiff. 

So  where  in  the  first  count  of  the  declaration  it  was  stated^, 
that  the  defendant  heretofore,  to  wit,  on  the'  15th  day  of  Sep- 
tember, 1800,  drew  a  bill  of  exchange  bearing  date  the  day 
and  year  aforesaid,  payable  two  months  after  date.  The  9nd 
count  stated,  that  the  defendant  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  drew  a  certain  bill  of  exchange, 
payable  two  months  after  date.  On  writ  of  error,  after  judg« 
ment  by  default,  it  was  objected,  that  the  9nd  count  could 
not  be  sustained,  because  the  date  of  the  bill  was  not  stated ; 
that  although,  in  De  la  Courtier  v.  Bellamy,  the  court  held, 
that  it  might  be  intended  that  the  date  of  the  bill  was  the 
day  of  the  drawing,  yet  there  the  day  of  drawing  was  ex* 
pressly  stated;  whereas  in  this  case  it  was  to  be  collected  ' 
only  from  words  of  reference  to  the  first  count,  in  which  the 
day  of  drawing  was  laid  under  a  "  to  wit."  But  the  court 
were  of  opinion,  that  this  case  was  not  distinguishable  from 
De  la  Courtier  v.  Bellamy,  and  that  they  might  well  intend 
the  date  to  have  been  the  day  of  drawing  stated  in  the  first 
count 

The  defendant,  on  the  4th  May,  1810,  drew  a  bill  of  ex- 
change, which  he  dated  on  the  Uth  May,  1810,  payable 
sixty-five  days  after  date,  and  delivered  it  to  the  payee,  who, 
after  indorsing  it  for  a  valuable  consideration  to  the  plaintiff 
on  the  5th  of  May^  died  on  the  same  day.  It  was  holden, 
that  the  plaintiff  was  entitled  through  this  indorsement  to 
recover  against  the  drawer"*. 

Alteration  of  Date, — A  bill  of  exchange  was  drawn  on  de- 
fendant on  the  96th  March,  1788,  payable  three  months  after 
date  to  J.  S.  and  accepted  by  defendant*.  After  acceptance, 
and  while  the  bill  remained  m  the  hands  of  J.  S.  the  payee, 
the  date  of  the  bill  was  altered  by  some  person  unjcnown, 
from  the  26th  March,  1788,  to  the  20th  March,  1788,  with- 
out the  authority  or  privity  of  defendant:  J.  S.  the  payee  af- 
terwards indorsed  the  bill  so  altered  to  the  plaintifis  for  a  va- 
luable consideration.  It  did  not  appear  that  plaintiffs  knew 
of  the  alteration  at  the  time  when  the  bill  was  indorsed  to 
them.  Payment  having  been  refused,  plaintiffs  sued  the  de- 
fendant as  acceptor.  The  declaration  contained  two  special 
counts,  one  on  a  bill  dated  the  20th  March,  1788,  the  other 

• 

€  Hagac  y.  French,  Exchequer  Cham-  Chamber,  2  H.  BI.  141.  recoguifled 

ber,  in  error,  3  Boi.  and  Pul.  1 73.  in  Powel  v.  Divett,  15  East,  33.  where 

d  Pasmore  ▼.  North,  13  East,  617.  Le  Blanc.  J.  says, « that  the  decision 

«  Master  and  others  v.  Miller,  4  T.  R.  in  Master  v.  Miller  waa  not  confined 

320.  affinned  on  error  in  Exchequer  to  negotiable  instruments.*' 
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on  a  bill  dated  the  96th  March,  1788,)  and  the  money  counts. 
Special  verdict  The  case  was  argued  twice  in  B.  R.  after 
which  the  court  gave  judgtnent  for  defendant,  (Bulier,  J:  dis- 
sentient,) on  the  ground  that  (be  alteration  of « the  instrument 
had  avoided  it.  Lord  Kenyan^  C.  J.  said,  ^'  I  lay  ogt  of  my 
consideration  all  the  cases  where  the  alteration  was  made  by 
accident:  for  here  it  is  stated  that  this  alteration  was  made 
while  the  bill  was  in  the  possession  of  the  payee,  who  was 
then  entitled  to  the  amount  of  it,  and  from  whom  plaintiffs 
derive  title;  and  it  was  for  the  advantage  of  the  payee  (whe<* 
ther  more  or  less  is  immaterial  here,)  to  accelerate  the  day 
of  payment,  which  in  this  commercial  country  is  of  the 
utmost  consequence*  The  cases  cited,  which  were  all  of 
deeds,  were  decisions  which  applied  to  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time ;  for  at  that 
time  almost  all  written  engagements  were  by  deed  only. 
Therefore  those  decisions  which  were  indeed  conGned  to 
deeds,  applied  to  the  then  state  of  affairs;  but  they  establish 
this  principle,  that  all  written  instruments  which  were  ai* 
tered  or  erased  should  be  thereby  avoided.  Then  let  4is  see 
whether  the  policy  of  the  law  and  some  later  cases,  do  not 
extend  this  doctrine  farther  than  to  the  case  of  <]eeds.  It 
is  of  the  greatest  importance  that  these  instruments,  which 
are  circulated  throughout  Europe,  should  be  kept  with  the 
utmost  purity,  and  that  the  sanctions  to  preserve  them  from 
fraud  should  not  be  lessened.  It  was  doubted,  so  lately  as 
in  the  reign  of  George  the  First,  in  Ward's  case,  2  Str.  747. 
and  9  Ld.  Raym.  1461.  whether  forgery  could  be  committed 
in  any  instrument  less  than  a  deed,  or  other  instrument  of 
like  authentic  nature;  and  it  might  equally  have  been  decided 
there,  that  as  nojie  of  the  preceding  determinations  extended 
to  that  case,  the  policy  of  the  law  should  not  be  extended  to 
it  But  it  was  there  held,  that  the  principle  extended  to 
other  instruments  as  well  as  to  deeds,  and  that  the  law  went 
as  far  as  the  policy.  It  is  on  the  same  reasoning  that  I  have 
formed  my  opinion  in  the  present  case.  It  has  been  con- 
tended that  no  fraud  was  intended  in  this  case;  at  least,  that 
none  is  found :  but  I  think  that  if  it  had  been  done  by  acci- 
dent, that  should  have  been  found  to  excuse  the  party,  as  in 
one  of  the  cases  where  the  seal  of  the  deed  was  torn  off  by  an 
infant.  On  the  whole  I  am  of  opinion,  that  this  falsification 
of  the  instrument  has  avoided  it — Ashhurst,  J*  concurred  in 
opinion  with  Kenyon,  C.  J. — BuUer,  J.  gave  an  elaborate 
opinion  in  the  favour  of  the  plaintiff. — Grose,  J.  said, "  From 
Pigot*s  case,  11  Rep.  $?•  which  is  the  leading  case,  I  collect, 
Ist,  that  when  a  deed  is  erased,  whereby  it  becomes  void,  the 
obligor  may  plead  non  est  factum,  and  give  the  matter  in 
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evidence,  because  at  the  time  of  the  plea  pleaded  it  waa  not 
bis  deed :  and  ^dly,  that  when  a  deed  is  akered  in  a  material 
point  by  himself,  or  even  by  a  stranger,  without  the  privity 
of  obligee,  the  deed  thereby  becomes  void.  Now  the  effect 
of  that  determination  is,  that  a  material  alteration  in  a  deed 
causes  it  no  longer  to  be  the  same  deed.  In  reading  that 
and  the  other  cases  cited,  I  observe  that  it  is  no  where  said, 
that  the  deed  is  void  merely  because  it  is  the  case  of  a  deed, 
but  because  it  is  not  the  same  deed.'  A  deed  is  nothing  more 
than  an  instrument  or  agreement  under  seal :  and  the  prin** 
ciple  of  those  cases  is,  that  any  alteration  in  a  material  part  of 
any  instrument  or  ag^eement  avoids  it,  because  it  thereby 
ceases  to  be  the  same  instrument.  And  this  principle  is 
founded  on  good  sense,  because  it  tends  to  prevent  the  party^ 
in  whose  favour  it  is  made,  from  attempting  to  make  any 
alteration  in  it.  This  principle  too,  appears  to  me  as  appli« 
cable  to  one  Wind  of  instruments  as  to  another.  But  it  has 
been  contended,  that  there  is  a  difference  between  an  altera* 
tion  of  bills  of  exchange  and  deeds :  but  I  think  that  the 
reason  of  the  rule  affects  the  former  more  strongly,  and  the 
alteration  of  them  should  be  more  penal  than  in  the  latter 
case.  Supposing  a  bill  of  exchange  were  drawn  for  jSIOO, 
and  after  acceptance  the  same  was  altered  to  £1000;  it  is 
not  pretended  that  the  acceptor  shall  be  liable  to  pay  the 
<£iO(X>,  and  I  say  that  be  cannot  be  compelled  to  pay  the 
^100,  according  to  his  acceptance  of  the  bill,  because  it  is 
not  the  same  bill.  So  if  the  name  of  the  payee  had  been 
altered,  it  would  not  have  continued  the  same  bilk  And 
the  alteration  in  every  respect  prevents  the  instrument 
continuing  the  same,  as  well  when  applied  to  a  bill  as  to  a 
deed.  I  do  not  think  that  the  plaintiffs  can  recover  on  the 
general  counts,  because  it  is  not  stated  as  a  fact  in  the  ver- 
dict, that  the  defendant  received  the  money,  the  value  of  the 
bilL''    Judgment  for  defendant. 

So  if  the  word  **  date"  be  inserted,  instead  of  the  word 
•*  sight,*'  Long  v.  -  Moore,  London  Sittings  after  H.  T.  30 
G.  S.  Kenyon,  C.  J.  3  Esp.  N.  P.  C.  155.  So  where  a  bill « 
having  been  accepted  generally,  the  drawer,  without  the  con- 
sent of  the  acceptor,  added  the  words  *•  payable  at  Mr.  B.*s 
Chiswell-street.**  But  a  mere  correction  of  a  mistake,  as  by 
inserting  the  words,  "  or  order"  in  furtherance  of  the  inten- 
tion of  the  parties,  will  not  vitiate  the  bill.  Kershaw  v. 
Cox,  London  Sittings  after  M.  T.  41.  6.  3.  Le  Blanc,  J.  3 
Esp.  N.  P.  C.  34&    Brutt  v.  Picard,  1  R.  &  M.  37.  &  P. 

f  Cowie  and  another  ?.  Huliall,  4  B.  &  A.  107. 
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So  where  two  persona  being  jointly  indebted  to  another, 
agreed  to  give  him  a  bill  of  exchange  to  be  drawn  by  one  of 
the  debtors,  and  accepted  by  the  other,  instead  of  which 
they  sent  him  a  promissory  note,  made  by  the  one  and  in- 
dorsed by  the  other,  which  he  immediately  returned  to  be 
altered  into  a  bill  of  exchange,  which  was  done  accordingly ; 
it  was  holden,  that  such  alteration,  only  fulfilling  the  terms 
of  the  agreement,  might  be  considered  as  the  correction  of  a 
mistake,  and  did  not  render  a  new  stamp  necessary,  the  in* 
strument  never  having  been  negotiated  as  a  promissory  note* 
Webber  v.  Maddocks,  3  Camp.  N.  P.  C.  1.  See  Cole  v.  Par- 
kin, 12  East,  471.  So  if  the  alteration  be  not  in  the  time  of 
payment,  sum,  &c«  or  other  material  part,  the  bill  will  not 
be  affected  by  it.  Hence,  writing  on  the  bill  the  place  where 
it  was  to  be  paid,  has  been  holden  not  to  destroy  the  validity 
of  the  bill.  Trapp  v.  Spearman,  London  Sittings  after  M.  1'. 
40  G.  3.  K^nyon,  C,  J.  3  Esp.  N.  P.  C.  57.  Jacobs  v.  Hart, 
9  SUrk.  N.  P.  C.  45.  Lord  Ellenborough,  C.  J.  S.  P.  So 
where  in  an  action  by  the  indorsee,  against  the  acceptor  of  a 
bill,  it  appeared  that,  after  the  bill  had  been  accepted  by  the 
defendant,  the  words  **  Prescott  and  Co."  had  been  written 
under  his  name  by  the  drawer,  without  his  knowledge  or 
assent,  the  plaintiff  having  refused  to  take  the  bill  unless 
these  words  were  added.  Lord  Ellenborough  held,  that  as 
the  addition  of  these  words  did  not  alter  the  responsibility 
of  the  acceptor,  he  was  still  liable.  Marson  v.  Petit,  1 
Camp.  N.  P.  C.  82.  n. 

Three  persons  joined  as  drawer,  acceptor,  and  first  in- 
dorser,  in  making  an  accommodation  bill ;  and  it  was  after- 
wards issued  for  value  to  J  S.  Previously  to  its  being  is- 
sued, its  date  had  been  altered:  held  that  the  acceptor,  hav- 
ing assented  to  the  alteration  when  he  was  informed  of  it, 
it  was  no  answer  to  an  action  on  the  bill  against  him,  that 
the  bill  had  been  so  altered  without  the  consent  of  the 
drawer  and  first  indorser,  and  that  a  fresh  stamp  was  not 
necessary  in  consequence  of  such  alteration,  the  bill  having 
been  altered  before  it  was  issued  in  point  of  law.  An  accommo- 
dation bill  is  not  issued  until  it  is  in  the  hands  of  some  person 
who  is  entitled  to  treat  it  as  a  security  available  in  law. 
Downes  v.  Richardson,  5  B.  &  A.  674.  But  in  all  these 
cases  it  lies  on  the  plaintiff  to  shew  that  the  alteration  was 
made  previous  to  the  note  being  issued.  Johnson  v.  Duke 
of  Marlborough,  2  Stark.  313. 

If  upon  a  bill  being  presented  for  acceptance^  the  drawee 
alters  it  as  to  the  time  of  payment  and  accepts  it  so  altered : 
although  the  drawer  and  indorser  are  thereby  discharged. 
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;6t  if  the  bolder  acquiesces  in  such  alteration  and  accept- 
ance,  the  bill  will  be  goo(jl  as  between,  the  holder  and  ac- 
ceptor^. But  if,  after  a  bill  has  been  drawn  and  indorsed, 
and  before  it  is  accepted,  the  drawee  alter  it  by  postponing 
the  time  of  payment,  it  readers  the  bill  void^  So  where  a 
bill  was  delivered  by  the  drawee  to  the  payee,  and  afterwards 
its  date  was  altered  by  an  agreement  between  the  payee  and 
drawee  before  acceptance,  in  an  action  by  payee  i^inst  ac- 
ceptor, it  was.holden  void'  under  the  stamp  laws,  for  it  was 
negotiated  when  delivered  by  the  drawer  to  payee. 

Of  the  Person  to  whom  the  JSiU  is  made  paycUfle. — ^Regu- 
larly a  bill  of  exchange  ought  to  be  made  payable  to  a  real 
person,  but  if  it  be  drawn  payable  to  a  fictitious  payee  or 
order,  and  indorsed  in  his  name,  by  concert  between  the  drawer 
and  acceptor,  it  will  be  considered  as  a  bill  payable  to  bearer, 
and  may  be  declared  on  as  such  in  an  action  by  an  innocent 
indorsee  for  a  valuable  consideration  against  the  drawer — 
Collis  and  others  v.  Emett,  I  H.  Bl.  313. ;  or  against  the  ac- 
ceptors—Gibson and  another  v.  Minet  and  another,  1  H.  BK 
569.  But  see  contr.  the  opinions  of  Eyre,  C.  J.  and  Heath  J. 
1  H.  Bl.  p.  598,  625.  with  whom  Lord  Thurbw,  Ch«  con- 
curred. But  if  the  circumstance  of  the  payee  being  a  ficti- 
tious person  is  unknown  to  the  acceptor*^,  he  cannot  be  de- 
clared against  on  the  bill,  either  as  a  bill  payable  to  bearer, 
or  to  the  order  of  the  drawer. 

Words  "  or  order**  The  negotiability  of  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order,  or  to 
A.'s  order  to  A.  or  bearer.  See  post,  on  the  transfer  of 
bills  of  exchange.  A  bill  payable  to  A.'s  order  is  the  same 
as  if  it  were  made  payable  to  A.  or  order',  and  may  be  de- 
clared on,  without  alleging  that  A.  did  not  make  any  order 
for  the  payment  of  the  bill  to  any  other  person*. 

In  Hill  V.  Lewis,  Salk.  133.  exception  was  taken  that  a  bill 
was  payable  to  defendant  only,  without  the  words,  ^'or  his 
order,*'  and  therefore  not  assignable  by  the  indorsement:  and 
Holt,  C.  J.  agreed  that  the  indorsement  of  this  bill  did  not 
tnake  him  that  drew  the  bill  chargeable  to  the  indorsee ;  for 
the  words,  "or  his  order,"  give  authority  to  the plaintij^  to 
assign  it  by  indorsement ;  and  it  is  an  agreement  by  the  first 
drawer  that  he  would  answer  it  to  the  assignee;  but  the  in- 
dorsement of  a  bill  which  has  not  the  words,  **  or  his  order,'* 


g  Paton  ▼.  Winter,  1  Taunt.  420.  1  Per  Holt,  C.  J.  12  Mod.  310. 

h  Outfawaite  v..  LuDtley,  4  Camp.  179.  m  Smith  ▼.  M*Clure,  5  Bait's  R.  370. 

i  Walton  v.  Hastingi,  4  Campb.  223.  n  Q.  Payee, 
k  Bennett  t.  Fameil,  1  Camp.  130. 
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is  good  or  of  the  same  effect  between  the  iadoraer  and  th^ 
indorsee^  to  make  the  indoner  chargeable  to  the  indorsee. 

"  Value  reeehed^'^^li  is  not  essentially  necessary  to  in- 
sert the  words  "value  received*."  But  if  they  are 
omitted  in  inland  bills,  the  holder  cannot  avail  himself  of  the 
provisions  of  0  &  10  W.  3.  c.  17*  and  3  &  4  Ann.  c.  9«  a.  4. 

A  jury  of  merchants  were  of  opinion,  in  Banbury  v.  Lisset, 
Str.  191  i,  that  the  words,  "  value  received/'  were  essential  to 
the  validity  of  a  bill  of  exchange. 

A  bill  of  exchange  is  presumed  to  be  made  upon  a  good 
and  valuable  consideration ;  and  in  actions  not  between  im- 
mediate parties  some  suspicion  must  be  cast  on  the  plaintiff's 
title  before  he  can  be  compelled  to  pi'ove  what  consideration 
.  be  has  given  for  it.    A  mere  notice  given  by  the  defendant 
to  the  plaintiff,  that  he  will  be  required  at  the  trial  to  prove 
the  consideration,  is  not  sufficient  to  cast  this  burden  on  the 
plaintiff ^     When  suspicion  is  cast  on  the  plaintiff's  title  by 
.shewing  that  some  previous  holder  has  been  defrauded  out 
of  it,  the  plaintiff'  must  prove  what  consideration  he  gave 
for  itl    In  actions  between  immediate  parties,  the  illega- 
lity or  want  of  consideration'  may  be  insisted  on  by  way 
of  defence  to  an  action  on  the  bill.    In  other  cases,  bills  of 
exchange  are  made  void  by  express  statute. 

"  As  between  the  drawer  and  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  indorsee; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the 
original  parties  to  assist  in  a  fraud ;"  per  Ashhurst,  J.  in 
Lickbarrow  v.  Mason,  9  T.  R.  7L  See  an  anonymous  case 
in  Chancery,  Comyns,  43.  where  Sommers,  Lord  Keeper, 
held,  that  the  drawer  of  a  bill  of  exchange,  though  given 
without  consideration,  was  not  entitled  to  relief  against  a 
third  person,  to  whom  it  was  assigned  for  a  just  debt  See 
also  dnelling  v.  Briggs,  Bull.  N.  P.  274.  where  it  is  said, 
that  it  seems  a  reasonable  distinction  which  has  been  taken 
between  an  action  between  the  parties  themselves,  in  which 
evidence  majr  be  given  to  impeach  the  promise,  and  an  ac- 


o  White  ▼.  Led  wick,  B.  R.  P.  95  Geo.  out,  which  it  fouoded  on  the  Statute 

3.  on  deniufrer  to  the  decUiatton.  of  Wip. 

Bayley*s  Treatise  of  Bills  of   £x-  p  Reynolds  t.  Chettle,  3  Camp.  N.  P. 

chuDs^e,  &c.  App.  No.  3.    Per  Lord  C.  59D.    Clarke  v.  Elliot,  B.  R.  Lon- 

Ellenboroug^h,  C.  J.  in  Grant  v.  Da  don  Sittings,  after  M.T.  62  G.3.S.P. 

CoftU,  3  M.  and  S.  352.    The  case  q  Rees  v.  M.  of  Headfort,  2  Camp.  N. 

in  Bayleydoes  not  state  whether  it  P.O.  574. 

vas  an  inlander  a  foreign  bill.  lam  r  Puget  de  Bras  r.  Forbes,  1  Esp.  N. 

not  aware  that  there  is  any  disfinc-  P.  C.  117. 
jtion  except  that  which  I  have  pointed 
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ti^n  t>y  of  again9t  a  third  p^rsoa,  viz.  an  indorsee  or  en  ac- 
ceptor. See  also  Puget  de  Bras  y.  Forbes  and  another^  C  B, 
London  Sittings  after  M.  T.  33  Geo.  3.  coram  Loughborough, 
C.J.  I  Esp.  N.  P.  C.  117. 

By  Stat  0th  Ann.  c.  14.  s.  1.  **  All  notes^  biUs^  &c.  where 
the  whole  or  any  part  of  the  consideration  shall  be  for 
money  or  other  valuable  thing,  won  by  gaming  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game,  dr  by 
betting  on  the  sides  of  such  as  game,  or  for  repaying  any 
money  knowingly  lent  for  such  gaming,  or  lent  at  the 
^'  time  and  place  of  such  play,  to  any  person  that  shall  play 
/*  or  bet,  shall  be  void  to  all  intents  ana  purposes.*' 

See  Robinson  v.  Bland,  2  Burr.  1077.  where  a  bill  of  ex« 
change  given  for  money  lost  at  play,  and  money  lent  at  the 
time  and  place  of  play,  was  holden  to  be  void.  See  also 
the  case  of  Bowyer  v.  Bampton,  Sir.  1155.  where  it  was 
holden,  that  an  innocent  indoi^ee  for  a  valuable  conaiden^ 
tion,  without  notice,  could  not  maintain  an  action  on  a  pro- 
missory note  given  for  money  knowingly  lent  to  game  with 
at  dice.  But  the  statute  9  Ann.  c.  14.  only  avoids  securities 
for  money  won  or  lost  at  play,  and  does  not  extend  to  cases 
of  mere  loans  without  any  security  taken ;  and  9tat.  16  Car.  ^ 
c.  7.  s.  3.  only  avoids  c<mtract9  for  money  lo9i  at  play; 
consequently  an  action  for  money  letU  may  be  maintained, 
although  it  should  appear,  that  the  money  was  lent  by  'the 
plaiutiff  to  the  defendant,  for  the  purpose  of  gaming  with 
him,  (Barjeau  v.  Walmesley,  Str.  1949.  per  Lee,  C.  J.)  or  to 
pay  a  debt  at  a  horse  race,  (Alcinbrpok  v.  Hall,  9  Wiis.  S09. 
or  at  the  time  and  place  of  play,  Robinson  v.  Bland,  $  Burr. 
1077.  Wettenhall  v.  Wood,  I  Esp.  N.  P.  C  18.  S.  P.  per 
Kenyon,  C.  J.)  It  is  to  be  observed,  that  although  there  is 
not  any  substantive  clause  in  the  stat  0  Ann.  c.  14.  which 
avoids  the  contract,  yet  the  2d  sect  of  that  stat.  gives  the 
loser  a  power  to  recover  back  money  or  goods,  of  tlie  value 
of  £10.  lost  at  any  unlawful  gam^  by  action  brought  within 
three  months ;  but  after  the  expiration  of  three  months  the 
loser  cannot  recover  such  goods  or  money  from  the  winner, 
although  the  winner  can  shew  no  title  to  theiii  except  what 
arises  from  having  won  them.  Vaughan  v.  Whitcomb, 
S  N.  R.  413.  And  money  fairly  lost  at  play  must  be  re- 
covered in  an  action  founded  on  the  statute ;  it  is  not  suffi- 
cient to  sue  in  debt  at  common  law  for  money  had  add  re- 
ceived. Thistlewood  v.  Cracrofl,  1  Maule  and  Selwyn,  600. 
In  Bowyer  v.  Bampton,  the  action  was  brpught  against  the 
loser  to  recover  money  lost  at  play  f  but  wberea  bill  has  beep 
indorsed  for  a  valuable  consiaeration  to  a  third  person,  he 
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tnay  mamtain  an  action  against  the  drawer  and  indorser,  and 
it  will  not  be  any  defence'  that  the  bill  was  accepted  in  dis- 
charge of  a  debt  for  money  won  at  play»  for  such  a  case  is 
not  within  the  policy  of  the  act 

The  12  Ann.  stat  9.  c.  16«  s.  1.  by  which  it  is  enacted 
that  all  bondSp  contracts,  and  assurances,  mad^  for  payment 
of  any  principal  or  money  lent,  upon  usury,  shall  be  utterly 
▼Old,  has  been  considered  as  standing  on  the  same  ground 
as  the  foregoing  statute  of  the  9th  of  Ann.  c.  14.  against 
gaming,  and  on. the  authority  of  the  case  of  Boyer  v.  Bamp- 
ton,  (which  see,  p.  307.)  it  has  been  holden*  that  the  indorsee 
of  a  bill  of  exchange,  given  for  an  usurious  consideration^ 
cannot  maintain  an  action  upon  it  against  the  acceptor,  al- 
though he  (the  indorsee)  has  given  a  valuable  consideration 
for  the  bill^  and  is  not  affected  with  notice  of  the  usury» 

Wilmot,  J.  seems  to  have  anticipated  this  decision  in  aii 
opinion  delivered  by  him  as  one  df  the  judges  appointed  by 
a  special  Commission  of  Errors,  to  inspect  the  judgment  of 
the  Sheriff's  -Courts  in  the  case  of  Harrison  agaiust  Evans^ 
and  the  affirmance  thereof  in  the  Court  of  Hustings,  at  the 
Guildhall  of  the  city  of  London,  on  the  5th  of  July,  176-2 ; 
•his  words  are  these,  *'  it  was  said  that  the  law  against  gam* 
jng  makes  notes  'void  to  all  intents  and  (Purposes,'  and  the 
act  against  usury  only  makes  them  '  void,*  and  that  a  gaming 
t)ote»  in  the  hands  of  an  innocent  indorsee,  would  be  void 
against  the  drawer,  but  it  would  not  be  so  in  the  case  of  a  note 
given  upon  a  usurious  contract;  and  it  was  determined,  in  the 
-case  of  a  gaming  note,  that  it  would  be  void  in  the  hands  of  an 
indorsee;  but  if  that  case  is  right,  which  was  then  thought 
a  hard  one,  I  think  the  law  must  be  the  same  upon  an  usur- 
ious note ;  and  no  case  was  cited,  either  before  or  since  the 
case  upon  the  gaming  note,  to  establish  such  a  distinction ; 
and  I  am  sure  I  can  find  out  none  in  the  intention  of  the  le- 
gislature between  '  void,*  and  '  void  to  all  intents  and  pur- 
poses.* It  is  only  an  ampliation  of  expression,  and  spread- 
ing out  the  same  idea  a  little  more  diffusively;  but  they 
both  equally  mean,  that  the  act  done  shall  be  considered  as 
if  it  was  not  done.*'  See  notes  of  opinions,  &c.  by  Wilmot, 
C.  J.  p.  14(5,  7. 

But  now  by  58  Geo.  3.  c.  ^^.  (10th  June,  1818,)  reciting  that 
by  the  laws  now  in  force,  all  contracts  and  assurances  for 
payment  of  money  made  for  an  usurious  consideration  are 
utterly  void,  and  that  in  the  course  of  mercantile  transactions 

«  Edwardi  ▼.  Dick,  4  B.  and  A.  212.       t  Lowe  and  othert  t.   Waller,  Douf. 
.  *  537.  .  ,        .  .  » 
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negotiable  securities  often  pass  into  the  hands  of  persons  who 
have  discounted  the  same  without  any  knowledge  of  the 
original  considerations  for  which  the  same  were  given,  and 
the  avoidance  of  such  securities  in  the  hands  of  such  bon& 
fide  indorsees  without  notice  is  attended  with  great  hard- 
ship and  injustice ;  it  is  enacted  that  no  bill  of  exchange  or 
promissory  note,  drawn  or  made  after  the  passing  this  act, 
shall,  though  it  may  have  been  given  for  an  usurious  contract^ 
be  void  in  the  hands  of  an  indorsee  for  valuable  considera- 
tion, unless  such  indorsee  had  at  the  time  of  discounting  or 
Caying  such  consideration,  actual  notice  that  such  bill  or  note 
ad  been  originally  given  for  an  usurious  consideration  or 
upon  an  usurious  contract. 

It  is  to  be  observed  that^  before  the  last-mentioned  statute, 
it  had  been  holden  that  the  stat.  12  Ann.  c.  16.  applied  to 
those  cases  only  where  the  bill  was  originally  given  for  an 
usurious  consideration"^  for  if  the  bill  was  fair  and  legal  in 
its  inception,  an  indorsement  by  the  payee  for  an  usurious 
consideration  would  not  avoid  it  in  the  nandsof  a  subsequent 
^ond  fide  holder;  but  if  a  bill  had  been  drawn  upon  an 
agreement  between  one  of  the  original  parties  to  it,  and  a 
person  not  a  party  tp  it'',  that  the  latter  should  get  it  dis- 
counted by  another  person  likewise  not  a  party  to  ihe  bill, 
upon  usurious  terms,  and  it  was  so  discounted  accordingly, 
the  bill  was  void  for  the  usury,  in  the  hands  of  an  innocent 
indorsee ;  and  in  such  case  the  bill  was  void,  ^ftnough  the 
drawer,  to  whose  order  it  was  payable,  was  not  privy  to  the 
usurious  agreements  So  where  a  bill  of  exdiange  affected 
by  usury  was  in  the  hands  of  an  innocent  holder,  who  on 
being  informed  of  the  usury,  took  a  fresh  bill  in  lieu  of  it, 
drawn  by  one  of  the  parties,  to  the  originaL  usury,  and  ac- 
cepted by  a  third  person  for  the  accommodation  of  the  other 
party;  it  was  holden*  that  he  could  not  maintain  an  action 
against  the  acceptor  of  this  substituted  bill. 

If  an  usurious  security  be  given  for  a  legal  subsisting  debt, 
although  the  security  is  void,  the  debt  is  not  extinguished*. 

Where  a  party  is  compelled  to  take  goods  in  discounting 
a  bill  of  exchange,  a  presumption  arises  that  the  transaction 
is  usurious;  and  to  rebut  this  presumption,  evidence  niu!^t 
be  given  of  the  value  of  the  goods  by  the  person  who  has 
supplied  the  goods'*  and  sues  on  the  bill.     But  where  in  dis- 

u  Parry.  Eliason  dtid  others,  1  £asfi  7  Ackland  v.  Pea.rce,  2  Caiupl  N.  P.  C 
R.  92.    See  also  Daniel  v.  Cartony,        59d. 

8.  P.  per  KenyoD,  C.  J.  Middlesex  z  Ciiapman  t.  Black,  2  B'.  &  A.  58d^. 

•  SIiUq^  I  Esp.  N.  P.  C.  274.  -  «  PbUlipt  v.  Cockayne,  3  Camp.  N.  P. 
jr  YouDg  T.  Wright,  1  Camp.  N. P.  C.        C.li9.        * 

141.  b  Davis V.  Hardaere,2  Camp.  N.  P.  C. 

37S.  ^ 
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cburiting  a  Mil  a  proposal  is  made  that  goods  stmll  be  taken, 
although  such  proposal  originate  with  the  plaintiff,  yet  if  the 
other  party  readily  accedes  to  it,  conceiving  that  he  shall 
make  a  profit  by  the  transaction,  the  presumption  is,  that  the 
goods  are  charged  beneath  their  value,  and  it  lies  upon  the 
defendant  to  prove  the  contrary,  if  be  would  impeach  the 
plaintiff's  title  to  the  bill  on  the  ground  of  U8ury^ 

Where  a  bill  of  exchange  is  partly  given  for  an  itlegal  con- 
sideration.  the  whole  bill  is  void;  and  where  a  bill  was  given 
partly  for  money  lent,  and  partly  for  spirituous  liquors,  and 
s|)irits  mixed  With  water,  furnished  by  the  payee  in  small 
quantities,  not  amounting  to  20s.  at  one  time;  it  was  holden, 
that  although  the  staL  24  6.  2.  c.  40.  a.  12.  did  not  in  terms 
avoid  the  security,  yet  it  made  the  consideration  in  part 
illegal,  and  as  the  security  was  entire,  it  could  not  be  appor- 
tioned**. 

In  cases  where  the  illegality  of  the  consideration  is  such 
as  does  not  fall  within  the  statutes  against  gaming  and  usury, 
the  holder -cannot  be  affected  with  the  transaction  between 
the  original  parties,  unless  he  either  had  notice,  or  took  the 
bill,  cffter  it  became  due,  from  a  person  who  had  notice  of  the 
ill^ai  consideration  for  which  the  bill  was  given. 

The  cases  of  Peacock  v.  Rhodes,  Steers  v.  Lashley,  and 
Brown  V.  Turner,  will  illustrate  this  position. 

Indorsee  against  drawers  of  an  inland  bill  of  exchanged 
The  bill  was  drawn  by  the  defendants  upon  Smith  and 
ethers,  payable  to  William  Ingham  or  order;  Ingham  in- 
dorsed it  to  Daltry,  by  whom  it  was  indorsed  to  Fisher,  out 
of  whose  pocket  it  was  stolen.  The  plaintiff  received  the 
bill  from  a  stranger,  calling  himself  William  Brown,  and  in- 
dorsing the  bill  in  that  name  to  plaintiff,  of  whom  he  bought 
cloths  and  other  articles  in  the  way  of  plaintiff's  trade.  Ihe 
defendants  were  strangefs  to  the  plaintiff,  but  he  had  before 
taken  brUs  drawn  by  them  which  had  been  duly  honoured, 
rlaintiff  declared,  as  indorsee  of  Ingham.  On  a  case  re- 
served. Lord  Mansfield  (after  argument)  delivered  the  opi- 
liion  of  the  court.  "The  law  is  settled,  that  a  holder  coming 
fairly  by  a  bill  or  note*  has  nothing  to  do  with  the  transaction 
between  the  original  parties,  unless,  perhaps,  in  the  single 
case  of  a  bill  or  note  for  money  won  at  play  (1).    I  do  not 

c  Comb)  V.  Milet>  3  Caiapb.  N.  P.  C.       tee  Spencer  v.  Smith,  3  Camp.  N.  P. 

658.  C.  9.  e.  coatn. 

d  Scott  ▼.  OillmoN,  3  Taunt  226.  But    e  Peacock  v.  Rhodei,  Doug.  632. 


ttit  I    ■  I  >  I  pi>^» 


(1)    Bowyer  v.  Bampton,  Str.  1155,  ante,  p.  307.     The  ieaie 
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see  afiy  difierence  between  a  note  indoreed  in  blank,  and  one 
payable  to  bearer.  They  both  pass  by  delivery,  and  pos- 
session proves  property  in  both  cases.  The  questiob  oimala 
fide%  was  for  the  consideration  of  the  jury.  The  circum- 
stances that  the  buyer  and  also  the  drawers  were  strangers 
to  the  plaintiff,  and  that  he  took  the  bill  for  goods  on  wbich 
he  had  a  profit,  were  ground^  of  suspicion  very  fit  for  their 
consideration.  But  they  have  considered  them  and  have 
found  it  was  received  in  the  course  of  trade."  Postea  to 
plaintiff. 

Indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
one  Wilson  on  defendant^  and  indorsed  over  by  Wilson  to 
the  plaintifl*  after  it  had  been  accepted  by  defendant.  At  the 
trial,  before  Kenyon,  C.  J.  it  appeared  that  defendant  had 
engaged  in  several  stock-jobbing  transactions  with  different 
persons,  in  which  Wilson  was  employed  as  his  broker,  and 
had  paid  the  differences  for  defendant.  That  a  dispute 
arising  between  Wilson  and  defendant  respecting  the  amount 
of  those  differences,  the  matter  was  referred  to  plaintiff  and 
three  others,  who  awarded  a  sum  of  money  to  be  due  from 
defendant  to  Wilson,  for  part  of  which  sum  Wilson  drew 
the  bill  in. question.  Kenyon,  C.J.  nonsuited  the  plaintiff, 
being  of  opinion  that  as  the  bill  grew  out  of  a  stock*jobbing 
transaction,  which  wa$  known  to  the  plaintiffs  he  could  not 
recover  upon  it,  A  rule  having  l)een  obtained  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside.  Lord  Kenyon,  C,  J. 
(after  argument  in  support  of  the  rule,)  said,  '*  If  the  plaintiil* 
had  lent  this  money  to  defendant  to  pay  the  differences,  and 
had  afterwards  received  the  bill  in  question  for  that  sum, 
then,  according  to  the  principle  established  in  Petrie  v.  Han- 
nay  (2),  3  T.  R.  418.  he  might  have  recovered;  but  here 

f  Steen  t.  I^hleyi  6  T.  R.  61. 


of  Lowe  V.  Waller,  had  not  been  decided  when  Lord  Mansfield  de- 
livered this  opinion,  otherwise  he  might  havte  added  here  the  case  of 
a  bill  of  exchange  given  for  an  usurious  consideration.  But  see 
ttat.  58  Geo.  3.  c.  93.  ante  p.  308. 

(2)  In  the  case  of  Petrie  v.  Hannay,  it  was  decided,  that  if  two 
persons  jointly  engi^  in  a  siock-jobbing  transaction,  and  incur 
losses,  and  employ  a  broker  to  pay  the  differences,  and  one  of  them 
repav  the  broker,  with  the  privity  and  consent  of  the  other,  the 
whole  sum,  he  may  recover  a  moiety  from  the  other  in  action  for 
money  paid  to  his  use.  But  see  Aubert  against  Maze,  2  Bos.  and 
Pul.  373.  wltere  the  authowty  oji  Petrie  r,  liannay  was  doubted.-— 
Rldon,  C.  J. 
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the  bill  on  which  this  action  is  brought  was  given  for  those 
very  differences,  and  therefore  Wilson  himself  could  not  have 
enforced  payment  for  it.  Then  the  security  was  indorsed 
over  to  the  plaintiff,  be  knowing  of  the  illegality  of  the  con- 
tract bjetween  Wilson  and  defendant,  for  he  was  the  arbitra- 
tor to  settle  their  accounts,  and  under  such  circumstances 
he  cannot  be  permitted  to  recover  in  a  court  of  law."  Rule 
discharged. 

Indorsee  of  a  bill  of  exchange  against  the  acceptor*.  The 
defendant  employed  one  Pritchard,  a  broker,  to  transact  some 
business  for  him  in  stock-jobbing  in  omnium,  who  paid  the 
differences  for  him,  and  then  drew  the  bill  in  question  on  the 
defendant  for  the  amount  of  those  differences,  which  the  de- 
fendant accepted ;  afterwards,  and  (ifter  the  InU  became  due^ 
Pritchard  indorsed  the  bill  to  the  plaintiff  for  a  prior  debt. 
Lord  Kenyon,  C.  J.  was  of  opinion,  1st.  That  omnium  was 
one  of  the  public  stocks  or  securities  within  the  stat.  7  Geo.  3. 
(Sir  John  Barnard's  act  for  preventing  the  infamous  practice 
of  stock-jobbing,)  the  loan  having  been  voted  by  the  House  of 
Commons,  although  the  scrip  receipts  were  not  then  in  the 
market;  and,  2dly,  That  the  illegality  of  the  original  trans- 
action vitiated  the  bill,  the  plaintiff  having  taken  it  after  it 
became  due,  and  consequently  not  being  entitled  to  recover, 
if  Pritchard  could  not.  A  verdict  having  been  taken  for  de- 
fendant, an  ineffectual  attempt  was  made  to  set  it  aside,  the 
court  being  clearly  of  opinion^  on  the  construction  of  the  act 
of  parliament,  and  on  the  authority  of  the  foregoing  case  of 
Steers  v.  Lashley,  that  the  plaintiff  was  not  entitled  to  re- 
cover. 

A  bill  may  be  negotiated  after  it  is  due,  unless  tliere  be  an 
agreement  for  the  purpose  of  restraining  it.  Charles  v.  Mars- 
den,  1  Taunt.  ^94.  But  a  party  taking  a  bill  of  exchange  or 
note  after  it  is  due,  takes  it  subject  to  all  the  equity  to  which 
the  par^^  from  -whom  he  had  it  is  liable.  In  Brown  v.  Da- 
vies,  3  T.  R.  80.  it  was  said  by  Buller,  J.  that  generally  when 
a  note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of 
the  person  who  gives  it  to  him.  To  this  position  Kenyon,  C.  J. 
agreed,  with  the  addition  of  this  circumstance,  that  if  it  ap» 
peared  on  the  face  of  the  note  to  have  been  dishonoured,  or 
if  knowledge  could  be  brought  honie  to  the  indorsee  that  it 
bad  been  so.  See  Mr.  J.  Lawrence's  approbation  of  the  fore- 
going rule  in  Boehm  v.  Sterling,  7  T.  K.  431.  in  Taylor  v, 
Mather,  E.  27  Geo.  3,  B*  R.  3  T.  R.  83.  n.  Buller,  J.  said, 
that  it  had  never  been  deterii>ined  that  a  bill  or  note  was  no( 

ff  Brown  v.  Turner,  7  T.  R.  630. 
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negotiable  after  it  became  due,  but  if  there  were  circum- 
stances of  fraud  io  the  transaction,  and  it  came  into  the 
hands  of  plaintiff  by  indorsement,  after  it  became  due,  he  had 
always  left  it  to  the  jury,  upon  the  slightest  circumstance, 
to  presume  that  the  indorsee  was  acquainted  with  the  fraud. 
See  also  Tinson  v.  Francis,  M.  T.  48  Geo.  3.  B.  R.  1  Campb. 
N.  P.  C.  lih  where  the  holder  of  a  note  had  given  a  full  con- 
sideration for  a  note  after  it  became  due,  but  was  not. per- 
mitted to  recover  In  an  action  against  the  maker,  the  maker 
havin?  proved  that  the  note  was  originally  made  without 
consideration.  Lord  Ellenborough,  C,  J.  observing,  "  That 
after  a  bill  or  note  is  due,  it  comes  disgraced  to  the  indorsee, 
and  it  is  his  duty  to  make  inquiries  concerning  it.  If  he  takes 
it,  though  he  gives  a  full  consideration  for  it,  he  takes  it  on 
the  credit  of  the  indorser,  and  subject  to  all  the  equities  with 
which  it  may  be  encumbered."  But  if  the  plaintiff  has  re- 
ceived the  bill  from  a  person  who  could  have  maintained  an 
action  on  the  bill,  then  the  circumstance  of  the  indorsement, 
after  the  bill  became  due,  is  not  suificient  to  let  in  the  de- 
fence of  an  illegal  consideration.  Chalmers  v.  Lanion,  1  Camp. 
N.  P.  C.  383.  Lord  Ellenborough,  C.  J.  whose  opinion  was 
afterwards  confirmed  by  Court  of  B.  R.  Whoever  takes  a 
bill  after  its  dishonour,  takes  it  with  all  the  infirmities  be- 
longing to  it,  Crossley  v.  Ham,  13  East,  498.  A  bill  paid  at 
maturitv  cannot  be  re-issued,  and  no  action  can  afterwards  be 
maintained  upon  it  by  a  subsequent  indorsee;  but  if  it  be 
paid  and  indorsed  before  it  becomes  due,  it  will  be  a  valid 
security  in  the  hands  of  a  bondjide  indorsee.  Per  Lord  Ellen- 
borough, C.  J.  Burbridge  v.  Manners,  3  Camp.  N.  P.  C.  194. 
If  a  bill  of  exchange,  payable  to  the  order  of  a  third  person 
who  has  indorsed  it,  be  dishonoured  when  due  and  taken  up 
by  thte  drawer,  it  ceases  to  be  negotiable.  Beck  v.  Robley, 
I  H.  Bl.  89  n.  But  it  is  otherwise,  if  the  bill  be  payable  to 
the  drawer's  own  order.    Callow  v.  Lawrence,  3  M.  &  S.  9d. 

A  bankrupt  in  the  interval  between  the  second  and  third 
meetings  under  his  commission^,  gave  a  promissory  note  as  a 
security  for  a  pre-existing  debt  to  a  creditor,  who  was  acting 
as  one  of  the  commissioners  at  the  time,  and  afterwards 
signed  the  bankrupt's  certificate.  The  debt  for  which  the 
security  was  given  was  not  proved  under  the  commission : 
Held,  that  such  security  was  invalid,  and  that  no  action  could 
be  maintained  upon  it 

h  Haywood,  one,  ^.  ▼.  Chambers,  5  B.  &  A  -753. 
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IV.  Q/*  PresetUmeni  /or  Acceptance^^Acceptance-^QuaU' 
fied  Acceptance'^LiabiUty  of  the  Acceptor-^Non-ac- 
cepitmce^  and  Notice  thereqf'^Protest'^Liabititi/  of  the 
Drawer  on  Non-Acceptance, 

Presentment  for  Acceptancen*^When  a  bill  is  drawn  pay- 
able within  a  certain  time  after  sight,  it  is  necessary,  in 
order  to  fix  the  time  when  the  bill  is  to  be  paid,  to  present 
it  to  the  drawee  for  acceptance.-*In  other  cases,  it  is  not 
essentially  necessary  for  the  holder  to  present  the  bill  before 
it  is  due^;  but  it  is  adviseable  to  procure  an  acceptance,  if 
possible;  for  bv  that  means  another  debtor  is  added  to  the 
drawer,  who  becomes  a  new  security,  and,  consequently, 
makes  the  bill  more  negotiable.  There  is  not  any  fixed  tinie« 
when  a  bill,  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be 
used,  and  care  taken,  that  the  bill  be  presented  within  a 
reasonable  time. 

**  The  only  rule  which  can  be  applied  to  all  cases  of  bills 
of  exchange  is,  that  due  diligence  must  be  used.  Due  dili- 
gence is  the  only  thing  to  be  considered,  whether  the  bill  be 
foreign  or  inland,  or  whether  it  be  payable  at  or  so  mafiy 
days  after  sight,  or  in  any  other  manner."  Per  Buller, 
J.  2  H.  Bl.  5()9.  It  seems  that,  whether  due  diligence  has 
been  used,  is  a  question  of  law,  but  dependant  upon  facts.'viz. 
the  situation  of  the  parties,  their  places  of  abode,  and  the  fa- 
cility of  communication  between  them.  See  Darbishire  y. 
Parker,  6  East's  R.  3. 

Acceptance. — When  the  drawee  accepts  a  bill  in  the  most 
usual  and  formal  manner,  be  writes  on  the  bill  the  word  *' ac- 
cepted," and  subscribes  bis  name;  or  he  writes  the  itord 
**  accepted**  only,  or  he  subscribes  his  name  only.  It  has 
been  frequently  lamented,  that  this,  which  is  the  regular 
mode,  has  not  been  adjudged  to  be  the  only  mode  of  accept- 
ing bills;  for  then  every  person  to  whom  the  bill  passed 
would  see,  on  the  face  of  the  instrument,  whether  it  were  ac- 
cepted or  not ;  but  it  has  long  been  decided  otherwise,  viz. 
that  an  acceptance,  or  a  promise  to  accept,  by  collateral 
writing,  or  even  by  parol,  (except  for  the  purpose  of  charging 
the  drawer  of  an  inland  bill  with  damages  and  costs,  see 
3  &  4  Ann.  c.  9.  s.  5.)  was  equally  binding  with  an  accept- 
ance on  the  fiice  of  the  bill.  But  see  post,  p.  320:  stat.  1  &  2 
G.  4.  C.78.  8.  9. 

i  Chittf,S/ 


BILLS  OF  EXCHANGE.  315 

(•Defendant  was  sued  as  acceptor  of  a  biH  of  exchanged.  It 
appeared  in  eTideuce  to  be  a  parol  acceptance  only ;  Lord 
Hardwicke,  C.  J.  ruled  it  to  be  sufficient,  that  being  good  at 
common  law,  and  the  stat  3  k  4  Ann.  c.  9.  (see  sect.  5.  &  8.) 
which  requires  an  acceptance  to  be  in  writing,  in  order  to 
charge  the  dnwer  with  damages  and  costs,  having  a  proviso, 
that  it  shall  not  extend  to  discharge  any  remedy  that  any 
person  may  have  against  the  acceptor;  (after  argument) 
the  court  of  King's  Bench  agreed  in  opinion  with  the  Chief 
Justice. 

The  drawer  of  a  bill  of  exchange,  having  acquainted  the 
defendant,  by  letter,  of  his  having  drawn  a  bill  on  him',  and 
requested  him  to  accept  it;  the  defendant  wrote  in  answer, 
the  bill  should  be  duly  honoured^  and  placed  to  his  debit. 
Lord  Hardwicke,  Ch.  held,  that  thiis  amounted  to  an  accept- 
ance. 

So  where  A.  resident  in  America",  not  having  any  effects 
in  the  hands  of  the  defendants  (who  resided  in  London,) 
drew  a  bill  on  them,,  payable  at  a  certain  time  after  sight, 
which  bill  A.,  for  a  valuable  consideration,  indorsed  to  B. 
resident  in  America,  who  afterwards,  for  a  valuable  consider- 
ation, indorsed  it  to  the  plaintiffs  resident  in  London.  The 
plaintiffs,  on  receiving  the  bill,  presented  it  for  acceptance, 
but  the  defendants  refused  to  accept  it.  Afterwards,  and 
before  the  bill  became  due,  the  defendants  wrote  a  letter  to 
A.  the  drawer,  stating  that  their  prospect  of  security  being 
much  improved,  they  s/iould  accept  or  certainly  pay  the  bill; 
notwithstanding  which,  when  the  bill  was  presented  for  pay- 
ment, the  defendants  refused  to  pay  it.  This  letter  was  not 
received  by  the  drawer  in  America  until  after  the  bill  be- 
came due.  It  was  holden,  1 ,  That  the  terms  of  the  letter 
amounted  to  an  acceptance;  for  a  promise  to  accept  an  exist- 
ing bill  was  an  acceptance,  and  a  promise  to  pau  it  was  also 
an  acceptance,  and  consequently  a  promise  to  do  the  one  or 
the  other,  i.  e.  to  accept  or  certainly  pay^  could  not  be  less 
than  an  acceptance ;  that  supposing  it  to  be  an  acceptance, 
the  time  when  it  was  to  be  considered  as  made,  namely»  whe- 
ther at  the  date  of  the  letter,  or  at  the  time  when  it  reached 
the  drawer  in  America,  was  immaterial,  inasmuch  as  an  ac- 
ceptance after  the  time  appointed  for  the  payment  of  a  bill 
was  good.    2.  That  although  the  bill  was  not  taken  by  the 

k  Liiml«y  V.  fUmff r,  t  Sir.  1000.  d.  C  in  Wyntte  v.  Reikei,  5  Best*!  tl.  590. 
,  inprf  foUy  repoited  in  Ca.  Tnap^       that  tbe  authority  of  thii  cMe  iisd' 

Hardw.  74.  not  been  (ai  far  as  the  court  had  been 

1  PoweU  ▼.  lCo«|hi^,  1  Atk.  611.    It        able  to  find)  ever  shaken. 

wts  said  by  Lord  EUedbocougb,  C  J.  m  Wynne  ▼.  Rttkes/ 5  £ast*s  R.  514. 
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holders  upon  the  credit  of  the  before-mentioned  pr6nii8e  to 
the  drawer,  nor  was  the  same  known  to  them  to  have  been 
made  at  all  till  after  the  bill  was  due,  yet  the  holders  might 
avail  themselves  of  it  as  an  acceptance,  for  the  same  circum- 
stances existed  in  the  case  of  Powell  v.  Monnier;  there  th& 
promise  being  long  subsequent  to  the  time  when  the  plain- 
tiiFs  became  possessed  of  the  bill  by  indorsement;  could  not 
have  formed  any  part  of  their  original  inducement  to  take  it; 
there  iht  promise  was  made  to  a  drawer,  who  had  drawn 
without  havin||^ any  effects  in  the  acceptor's  hands ;  and  there 
also  it  did  not  appear  that  the  holders,  the  plaintiffs,  ever 
knew  of  the  acceptance  prior  to  the  time  when  the  bill  be- 
came due.  Consequently,  on  the  authority  of  Powell  v.  Mon- 
nier, the  plaintiffs  in  this  case  were  entitled  to  recover. 

A  Ithough,  regularly,  a  bill  ought  to  be  accepted  before  the 
day  on  which  the  money  is  to  be  paid,  yet  an  acceptance  af- 
ter that  day  will  bind  the  drawee;  and  where,  upon  an  ac- 
ceptance so  given,  it  was  stated  in  the  declaration,  that  the 
drawee  promised  to  pay  the  money  according  to  t/ie  tenor 
and  effect  of  the  bill,  the  court  refused  to  arrest  the  judgment 
on  account  of  these  words,  observing,  that  the  effect  of  the 
bill  was  the  payment  of  the  money,  and  not  the  day  of  pay- 
ment; and  at  most  they  were  but  surplusage,  Jackson  v, 
Piggott,  Carth.  459.  Lord  Raym.  364.  and  Salk.  127.  See 
also  Mutford  v.  Walcot,  Lord  Raym.  574.  and  Salk.  129. 
recognized  by  Ellenborough,  C.  J.  in  Wynne  v.  Raikes, 
5  East's,  R.  52L 

A.  having  commissioned  B.  to  receive  certain  African  bills 
payable  to  A.",  drew  n  bill  upon  B.  for  the  amount,  payable 
to  his  own  order.  B.  assured  A.  by  letter,  that  his  bill 
shotdd  meet  with  due  honour.  The  purport  of  this  letter 
having  been  communicated  to  the  plaintiffs,  who,  on  the 
credit  of  it,  advanced  money  on  the  bill  to  A.  who  indorsed 
it  to  them,  it  was  holden,  that  B.  was  liable  as  acceptor  in 
an  action  by  the  plaintiffs  as  indorsees,  although  after  the 
indorsement,  in  consequence  of  the  African  bills  having  been 
attached  in  the  hands  of  B.  (Who  was  ignorant  of  bis  letter 
having  been  shewn  to  the  plaintiffs,)  A.  wrote  to  B.  advising 
him  not  to  accept  the  bill  when  tendered;  which  advice 
would  have  been  a  discharge  of  B.'s  acceptance,  if  the  bill 
bad  still  remained  in  the  hands  of  A.  And  Lord  EUenbo- 
rough,  C.  J.  said,  "  it  has  been  laid  down  in  so  many  cases, 
that  a  promise  that  ^  bUl  when  due  shall  meet  due  honour 
amounts  to  an  acceptance,  and  that  without  sending  it  for  a 

n  Clarke  v.  Cock,  4  ]!^i\  R.  57. 
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formal  acceptance  in  writing,  that  it  would  be  wasting  words 
to  refer' to  ttie  books  on  this  subject;  then  here  was  an  un- 
dertaking by  the  defendant  in  writing,  by  a  collateral  paper, 
to  accept  the  bill,'wbich  induced  a  credit,  without  which  the 
plaintiffs  would  not  have  given  value  for  it.  The  defendant 
has  thereby  enabled  another,  with  truth,  to  assert  (and  fur- 
nished him  with  the  means  of  proving  that  assertion  by  the 
production  of  the  defendant's  letter,)  that  he  had  undertaken 
to  apcept  the  bill,  which,  in  ordinary  mercantile  understand- 
ing, amounts  to  an  acceptance,  and  by  that,  credit  was  at- 
tached to  the  bill.  This  acceptance,  being  by  writing,  comes 
within  all  the  cases  cited.  It  would  be  good,  according  to 
some,  even  by  parol,  but  that  an  acceptance  is  good  by  coir 
lateral  writing,  is  clear  from  Pillans  v.  Van  Mierop®,  and  other 
cases. 

In  the  foregoing  cases  the  expressions  used  clearly  and  un- 
equivocally meant  an  acceptance  of  the  bill;  but  where  the 
words  used  were,  that  the  bill  **  shall  have  attention,"  it  was 
holden'  that  they  did  not  amount  to  an  acceptance. 

An  agreement  to  accept  may  amount  to  an  acceptance, 
and  it  mav  be  couched  in  such  words  as  to  put  a  third  per- 
son m  a  better  condition  than  the  drawer.  If  one  man,  to 
give  credit  to  another,  makes  an  absolute  promise  to  accept 
bis  bill,  the  drawer  or  any  other  person  may  shew  such  pro- 
mise upon  the  exchange  to  get  credit;  and  a  third  person 
who  should  advance  his  money  upon  it,  would  have  nothing 
to  do  with  the  equitable  circumstances  which  might  subsist  be- 
tween the  drawer  and  the  acceptor.  Per  Lord  Mansfield, 
delivering  the  opinion  of  the  court  in  Mason  v.  Hunt,  B.  R. 
M.  ^  6.  3.  Doug.  ^0.  See  also  Pierson  v.  Dunlop  and  an- 
other, Cowp.  571.  and  Le  Blanc,  J.  in  Johnson  v.  Collings,  1 
East's  R.  105.  and  Lord  Ellenborough,  C.  J.  in  Clarke  v. 
Cock,  4  East's  R.  70. 

The  drawee  of  a  bill  of  exchange  having  once  refused  to 
accept  it,  afterwards  said  to  the  holder,  '*  if  you  will  send  it 
the  counting-house  again,  I  will  give  directions  for  its  being 
accepted."  It  was  held  that  he  was  not  liable  as  acceptor, 
without  proof  that  the  bill  was  again  sent  back  to  the  count- 
ing-house for  acceptance^. 

A  bill  was  drawn  as  follows^:  To  Mr.  Withy;  Sir,  please 
to  pay  to  Mr.  Scot  or  order  30/.  Thomas  Newton."  Scot  in- 
dorsed to  the  plaintiff,  who  presented  the  bill  to  the  drawee 

o  3  Bun.  1C63.  q  Anderton  ▼.  Hick,  3  Camp.  N.  P.  C. 

p  Rcet  ▼.  Wu^iok,  2  B.  and  A.  113.  179. 

r  Moor  v.  Withj,  Bull.  N.  P.  270. 
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;(tbe  defendant)  Tor  acceptance,  and  the  defendant  uncferwrotfe 
thus,  *^  Mr.  Jackson,  please  to  pay  this  note,  and  charge  it  to 
Mr.  Newton's  account,  R.  Withy."— It  was  insisted,  that  this 
was  not  an  acceptance,  for  the  defendan)^  did  not  mean  to  be«- 
come  the  principal  debtor.  It  was  only  a  direction  to  Jack- 
aon  to  pay  30/.  out  of  a  particular  fund,  and  if  there  was  not 
any  such  fund,  the  money  was  not  to  be  paid.  But  per  Cur* 
the  underwriting  is  a  direction  to  Jackson  to  pay  the  sum, 
And  it  8igni6es  not  to  what  account  it  is  to  be  placed  when 
paid;  that  is  a  transaction  between  them  two  only,  and  this 
is  clearly  a  sufficient  acceptance. 

In  like  manner  it  has  been  holden,  that  a  letter,  written 
-after  the  biU  was  drawvf^  stating,  that  the  holder  might  rest 
satisfied  of  payment,  amounted  to  an  acceptance. 

It  will  be  proper  to  remark  here,  that,  in  all  the  preceding 
cases,  the  bills  were  in  existence  at  the  time  when  the  pro- 
mises to  accept  were  given.  This  circumstance  ought  always 
to  be  attended  to;  for  a  promise  to  accept  a  bill,  to  be  drawn 
at  a  future  time,  has  been  holden  not  to  amount  to  an  accept- 
.ance. 

Indorsees  against  the  acceptor  of  an  inland  bill  of  ex- 
change*. A.  having  furnished  goods  to  the  defendant  to  the 
amount  of  the  bill  in  question,  applied  to  him  for  payment, 
when  the  defendant  said,  that  if  he  would  draw  on  him  a  bill 
at  two  months  for  the  amount,  he  should  then  have  money, 
and  would  pay  it  A.  afterwards  drew  the  bill  in  question 
at  two  months,  payable  to  his  own  order;  but  it  was  not 
presented  to  the  defendant  for  acceptance,  nor  did  he  ever, 
in  fact,  accept  it  otherwise  than  as  is  before  stated*  A.  the 
payee,  having  indorsed  the  bill,  passed  it  to  plaintiffs  in  dis- 
charge of  an  old  debt;  but  there  was  not  any  communica- 
tion at  the  time  between  the  plaintiffs  and  defendant.  A 
becoming  a  bankrupt  before  the  bill  became  due,  defendant 
refused  payment  Le  Blanc,  J.  at  Worcester  assizes,  being 
of  opinion  that  the  promise  of  the  defendant  did  not  amount 
to  an  acceptance,  nonsuited  the  plaintifi's.  On  a  motion  to  set 
aside  the  nonsuit,  (after  argument  in  support  of  the  rule, 
the  counsel  on  the  other  side  having  been  stopped  by  the 
court,)  Lord  Kenvon,  C.  J.  said,  this  was  a  promise  to  accept 
a  non-existing  bill,  and  that  he  did  not  know  by  what  law 
he  could  say  that  such  a  promise  was  binding  as  an  accept- 
ance. Grose,  J.  said,  that  by  the  general  rule  a  chose  in 
action  was  not  assignable,  except  by  the  custom  of  mer- 

s  Wilkinson  ▼.  Luiwidge,  Str«  648.    t  Jobnsoa  jand  tnoUier  t.  C6UiDfi»  | 
R«yinoDii,  C.  J.  London  Sittiop,    ,         £8St*t  R.  88. 
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chants;  that  the  assignmeDt  of  a  chose  in  action  by  a  bifl  of 
exchange  was  founded  on  that  law,  and  could  not  be  carried 
further  than  that  would  warrant  it,  and  that  there  had  not 
been  cited  any  authority  to  shew  that  by  the  law  merchant 
a  mere  promise '  to  accept  a  bill  to  be  drawn  in  future, 
amounted  to  an  actual  acceptance  of  the  bill  when  drawn. 
Per  Cur.  rule  discharged. 

Upon  a  request  to  A.  to  accept  a  bill",  and  draw  upon  B. 
for  the  sum,  the  mere  act  of  drawing  on  B.  does  not  amount 
to  an  acceptance.    . 

A  bill  of  exchange,  drawn  on  the  defendant,  was  left  with 
him  for  acceptance  by  the  plaintiff's  clerk',  the  next  day  he 
called  for  the  bill,  when  the  defendant  returned  it,  saying, 
"  There  is  your  bill,  it  is  all  right'*  Ld.  Kenyon,  C«  J.  ruled 
that  these  words  could  not  by  any  implication  amount  to  an 
acceptance;  that  they  did  not  convey  any  evidence  of  the 
defendant's  intention  to  bind  himself  to  the  payment  of  the 
bill  at  all  events,  which  was  necessary  for  the  purpose  of 
cl^arging  him  as  an  acceptor. 

Where  a  bill  being  presented  and  left  for  acceptance  was 
refused  acceptance  by  defendant,  but  remained  afterwards 
for  a  considerable  space  of  time  in  his  hands,  and  was  ulti- 
ntately  destroyed  by  him;  it  was  holden^  by  three  judges, 
disaentiente  Ld.  Elienborough,  C.  J.  that  the  defendant  was 
not  thereby  liable  as  acceptor. 

The  vendor  of  goods  had  been  in  the  habit  of  drawing  bills 
in  payment  upon  the  vendee,  and  discounting  the  same  with 
bankers,  by  whom  the  bills  were  transmitted  by  post  for 
acceptance;  the  vendee  cautioned  the  bankers  to  inquine 
whether  the  goods  for  which  such  bills  were  respectively 
drawn  had  been  delivered,  and  the  carrier*s  receipt  sent^  and 
assured  them  tftat  in  thai  case  tJiey  would  be  accepted-  The 
bankers  afterwards  discounted  a  bill,  and  transmitted  the 
same  for  acceptance  to  the  vendee,  who  detained  it  in  his 

E obsession  for  ten  days,  and  then  informed  the  banker  that 
e  would  not  accept  it,  as  the  invoice  of  the  goods  had  not 
been  delivered;  and  after  a  farther  interval  of  sixteen  days, 
the  bankers  not  having  objected  to  his  detaining  the  bill, 
returned  the  same;  the  vendor  having  then  stopped  payment 
without  delivering  the  goods  or  sending  the  carrier's  receipt; 
it  was  holdenP  that  the  drawee  was  not  liable  under  the 
circumstances  above  stated  as  acceptor. 

Q    Smith  azid  another  t.  NiiscB  and    y  Jetme  v.  Waid,  1  B.  and  A.  669. 

anatber,  1  T.  R.  t69.  z  Maaon  v.  Barff,  2  B.  and  A.  36. 

X  Pow«U  V.  JoBts,  1  Bap.  N.  P.  C.  17. 
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When  a  bill  ha9  been  accepted  by  the  drawee,  if  another 
person  accepts  it  also  for  the  purpose  of  guaranteeing  the 
first  acceptor,  the  second  acceptance  is  merely  a  collateral 
undertaking,  and  must  be  declared  on  as  such  ;  for  there  is 
not  any  custom  of  merchants  authorising  a  series  of  accept- 
ors*. 

By  Stat,  1  and  9  Geo.  4.  c.  78.  s.  2.  no.  acceptance  of  any 
inland  bill  after  the  1st  August,  1821,  shall  be  sufficient  to 
charge  any  person,  unless  such  acceptance  be  in  writing  on 
such  bill,  or  if  there  be  more  than  one  part  of  such  bjll,  on 
one  of  the  said  parts. 

A  cancellation  by  a  third  person  through  mistake  of  an  ac- 
ceptance will  not  avoid  the  bill^. 

Qualified  Acceptance.'-^A  qualified  acceptance  is,  when 
the  drawee  undertakes  to  pay  the  bill  in  any  other  manner 
than  according  to  the  tenor  and  effect  thereof.  This  species 
of  acceptance,  if  qualified  with  a  condition,  is  called  a  condi- 
tional, acceptance.  The  holder  of  the  bill  may  consider  a 
qualified  acceptance  as  a  nullity,  and  protest  the  bill  for  non- 
acceptance,  after  which  he  is  precluded  from  insisting  upon 
it.as  an  acceptance"";  but  if  the  holder  acquiesces  in  it,  then 
such  an  acceptance  becomes  absolute  only  on  the  performance 
of  the  condition,  which  must  be  averred  in  the  declaration. 

If  the  acceptor  of  a  bill  cancels  his  acceptance'',  and  the 
holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby 
precludes  himself  from  contending,  that  an  acceptance  of  a 
bill  once  made  cannot  be  retracted  in  point  of  law.  Whether 
an  acceptance  once  made  could  be  cancelled  by  the  acceptor, 
while  the  bill  remained  in  his  hands,  was  consideraj  as 
doubtful.  Lord  Kenyon,  C.  J.  is  said  to  have  determined  at 
nisiprius,  that  it  could  not.  See  6  East's  R.  200,  and  15 
East,  20.  But  it  has  lately  been  solemnly  determined,  that  it 
can.    Cox  v.  Troy,  5  B.  and  A.  474. 

If  an  agreement  to  accept  is  conditional,  and  a  third  person 
takes,  the  bill,  knowing  of  the  conditions  annexed  to  the  agree- 
ment, he  takes  it  subject  to  such  conditions.  Per  Lord  Mans- 
field, C.  J.  delivering  the  opinion  of  the  court,  in  Mason  v. 
Hunt,  Doug.  299. 

If  a  bill  be  accepted,  payable  at  A*s,  who  is  the  acceptor's 
banker*,  the  party  taking  such  special  acceptance,  (which 
he  is  not  bound  to  do,)  thereby  impliedly  agrees  to  present 

a  Jackson  y.  Hudson,  2  Camp.  N.  P.  C.    c  Sproat  v.  Matthews,  I  T.  R.  182. 

447.  d  Bentinck  y  Dorrien,  6  £ast*s  R.  199. 

b  Haper  ¥.  Birkbeck,  16  East,  17.  e  Parker  v.  Gordon,  7  J^st,  3$5. 
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it  for  payment  within  the  u^ual  banking  hours,  at  the  place 
where  it  is  made  payable;  and  if  he  present  it  after  such 
hours,  without  efiect,  it  is  no  evidence  of  the  dishonour  of 
the  bill  so  as  to  charge  the  drawer*  But  eight  o'clock  in  the 
eventflg  will  not  be  considered  as  an  unseasonable  hour  for 
demanding  payment  at  the  house  of  a  private  merchant  who 
has  accepted  a  biii^   See  post,  stat.  1  &  ^Geo.  4.  c.  78.  s.  1. 

The  following  cases  will  illustrate  the  nature  of  qualified 
acceptanc^es. 

Defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods 
consigned  to  him^,  and  for  which  the  bill  was  dmwn,  were 
sold.  Plaintiff  counted  upon  the  custom  of  merchants.  Af- 
ter verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  this  acceptance,  depending  on  the  contingency  of  the  sale 
of  goods,  was  not  within  the  custom  of  merchants  or  negoti- 
able. But  the  court  (after  consideration)  held  it  good ;  for 
though  the  plaintiff  might  have  refused  to  take  such  an 
acceptance,  yet  he  might  submit  to  take  it.  And  it  would 
affect  trade,  if  &ctor8  were  not  allowed  to  use  this  caution, 
when  bills  are  drawn  before  they  have  an  opportunity  to  dis- 
pose of  the  goods. 

So  where  defendant  accepted  a  bill  of  exchange  upon  aC' 
touni  of  the  ship  Thetis^  when  in  cash  for  the  said  vesseFs 
eargc^,  and  the  plaintiff  averred,  that  at  the  day  when  the 
bill  became  payable,  the  defendant  was  in  cash  for  the  said 
ship's  cargo;  it  was  objected,  in  arrest  of  judgment,  that  the 
defendant  was  not  liable  by  this  conditional  acceptance;  but 
the  court  overruled  the  objection. 

So  an  answer  that  the  bill  would  not  be  accepted  till  a 
navy  bill  was  paidS  was  holden  a  conditional  acceptance  to 
pay  when  the  navy  bill  should  be  discharged.  So  when  the 
answer  was,  "  it  will  not  be  accepted  until  the  ship  with  the 
wheat  arrives  from  Scotland ;"  this  was  holden''  to  import  a 
promise  to  accept  the  bill  on  the  arrival  of  the  cargo ;  and 
that  the  ciirgo  having  arrived,  the  defendant  was  liable  as  ac- 
ceptor. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a 
question  of  law'. 

Defendant  accepted  a  bill  of  exchange  to  pay  part  of  the 
sum  of  money  mentioned  in  the  bilt";  this  was  holden  to  be 

f  Btrdajr  t.  Bti1e]r,  2  Camp.  N.  I^.C;'  i  Pienon  t.  Donlop,  Cowp.  671. 

528.  k  Mlla  ▼.  Prett,  4  Campb.  39S.     . 

f  Smith  V.  Abbott,  Str.  1152.  1  Spioat  r,  Mattbewi,  1  T.  R.  182. 

h  Julian  t.  Sliobrookc,  2  Wilf .  9,  m  Wcgvntoife  t.  Katne,  Str.  214. 
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valid,  although  it  wm  contexKled,  that  such  partial  acceptance 
was  not  within,  the  custom  of  merchants. 

If  the  payee  of  a  bill  annexes  a  conditioD  to  his  indorse* 
ment  before  the  bill  has  been  accepted,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition ;  and  if  the 
condition  is  not  performed,  the  property  in  the  bill  reverts  to 
the  payee,  and  he  may  recover  the  contents  agaiaal  the  ac- 
ceptor*. 

LidbiUty  of  the  Acceptor. — ^The  acceptor,  by  reason  of  hit 
acceptance,  which  is  jorfm^ya^  evidence  of  his  having  in 
his  hands  effects  of  the  drawer  to  answer  the  amount  of  the 
bill,  is  considered  as  the  principal  debtor,  and  primarily  lia- 
ble to  all  the  parties  to  the  bill ;  and  an  express  agreement 
only  will  discharge  him.  The  acceptor  undertakes  to  pay 
the  sum  specified  in  the  bill,  and  interest,  according  to  the 
legal  rate  of  interest  where  the  bill  becomes  due;  but  his 
engagement  does  rvot  extend  any  further;  consequently  the 
acceptor  of  a  foreign  bill  is  not  liable  for  re-exchange^  It 
never  was  doubted,  that  any  party  to  the  bill  (except  the 
drawer)  might  maintain  an  action  against  the  acceptor,  if 
the  bill  was  not  duly  honoured.  And  in  Parminter  v.  Sy- 
mons,  D.  P.  92  February,  1748',  it  was  solemnly  determined, 
that  the  drawer  of  a  bill  of  exchange  (accepted  generally  by 
the  drawee,  having  effects  of  the  drawer  in  his  hands,  and 
protested  by  the  payee  for  non-payment,  and  afterwards  paid 
by  the  drawer)  might  maintain,  in  his  own  name,  and  with- 
out an  assignment  from  the  payee,  a  special  action  on  the 
case  against  the  acceptor,  and  recover  the  money  so  paid. 

If  the  holder  of  a  bill  of  exchange  brings  separate  actions 
against  the  acceptor^  drawer,  and  indorser,  at  the  same  time, 
therourt  will  stay  the  proceedings  in  any  stage  of  the  action 
against  the  drawer,  or  any  of  the  indorsers,  upon  payment  of 
the  amount  of  the  bill  and  costs  of  that  particular  action;  but 
will  not  stay  proceedings  in  the  action  against  the  acceptor, 
except  on  the  terms  of  his  paying  the  costs  in  ail  the  actions, 
because  he  is  the  original  defaulter  and  the  occasion  of  all 
those  costs. 

The  holder  of  a  bill  of  exchange',  having  been  informed 
that  the  acceptor  had  not  received  any  consideration  for  ii^ 

B  Robeiteon  t.  KeMinfton^  4  T^ant.  90.  q  SmUh  t.  Woodoock,  Same  t.  Dod^j, 

o  Woolsey  ?.  Crawford,  2  Camp.  If.  P.  4  T.  R.  6dl.  Confirmed  by  Anonym. 

C.  446.  H.  40  Q.  3.  B.  R. 

p  Parminter  Y.  Symona,  4  Bro.  P.  C.  r  DingfwaU  ▼.  Dunater,  Dougi  247* 

604.  affirming  judf^ent  of  tbe  Court  Parker  v.  Leigb,  2  Stark.  N.  P.  C 

of  Kin£^*8  Bench,  which  ii  reported  in  22S.    8.  P.  Loid  EllenborouEbt  C.  h 

1  Wils,  186. 
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and  that  ht  bad  ace^tited  thh  bill  merely  to  accommodate  the 
drawer,  for  several  years  after  it  be^me  due,  received  inter- 
est upoti  the  bill  from  the  dratver,  and  neglected  to  call  upon 
the  acceptor  for  payment.  At  length  he  brought  an  action 
against  the  acceptor^  and  it  was  holden,  that  it  would  well 
lie:  and  Buller^  J.  said,  that  nothing  but  an  express  agree- 
ment would  discharge  an  acceptor;  and  the  plaintiff's  con- 
duct in  this  case  only  meant,  that  be  would  try  to  recover 
the  amount  of  the  bill  from  the  drawer,  who  was  the  true 
debtor,  if  he  could. 

The  holder  of  the  bill  may  discharge  the  acceptor  by  pa'roK 

NoT^acceptance  and  Notice  thereof,'^l{  a  bill  is  presented, 
and  an  acceptance  refused,  or  qualified  acceptance  only  of*- 
fered,  or  any  other  default  made,  due  diligence  must  be  used 
in  giving  notice  thereof  to  the  drawer,  if  the  holder  means 
to  resort  to  him  for  payment;  and  this  rule  ought  to  be  obr 
served,  although  the  bill  presented  for  acceptance  be  a  bill 
payable  at  a  certain  time  after  date;  for  although  it  be  not 
necessary  to  present  a  bill  of  this  description  for  acceptance 
at  all,  yet  if  it  be  presented  and  dishonoured,  notice  becomes 
requisite  in  the  same  manner  as  upon  non-payment:  and  it 
is  not  sufficient  to  give  notice  of  the  non-acceptance  at  the 
same  time  with  the  notice  of  non•payment^  But  the  omis^ 
sion  of  notice  of  non-acceptance  will  not  vitiate  the  remedy 
against  the  drawer  at  the  suit  of  a  subsequent  bond  fide  in- 
dorsee for  a  valuable  consideration  without  notice;  who  was 
not  in  possession  of  the  bill  at  the  time  of  the  dishonour^ 

The  notice  of  the  dishonour,  which  may  be  by  letter*, 
must  be  given  within  a  reasonable  time^  What  is  reasona- 
ble time  appears  to  be  a  question  of  law  dependent  on  facts, 
viz,  the  situation  of  the  parties,  the  place  of  their  abode,  and 
the  facility  of  communication  between  them. 

Where  the  parties  reside  in  London,  €ach  party  has  a  day 
to  give  notice'. 

In  Muilman  v«  lyEguino,  9  H.  Bl.  565*  which  veas  the 
case  of  a  foreign  bill  drawn  payable  in  the  East  Indies,  a  cer-* 
tain  time  after  sight;  the  court  determined,  that  it  was  not 
necessary  to  send  notice  of  the  dishonour  by  an  accidental 
foreign  shjp,  which  sailed  thence,  not  direct  for  England ; 

s  Whfttley  t.  l^ker,  1  Camp.  N.  P.  C.  x  Adm.  per  EllenborcTugb,  C.  J.  5  Esp. 

36.  N.  P.  C.  167. 

t  Roseow  y.  Hardy,  2  Canw.  N.  P.  C.  7  Darbithira  v.  Parker,  6  Eaift  R.  3. 

468.    But  see  1  Manh.  R.  €13.  and  z  SmiUi  v.  Mallet,  2  Camp.  N.  P.  C. 

DuDn  V.  CKeeffe,  B.  R.  Itin.  T.  66  ^08.    See  also  Jameson  v.  Swintod, 

Geo.  3.  6  M.  and  S.  282.  2  Camp.  N.  P.  C.  373. 
B  Dunn  ▼.  0*Keefe,  ub.  sup. 
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but  that  it  was  sufBcient  to  have  sent  notice  by  the  first  re- 
gular English  ship  which  sailed  for  England,  considering  the 
latter  in  the  nature  of  a  regular  post  between  the  two  coun- 
tries. 

Notice  io  Drawer.— The  rule  which  requires  notice  to  be 
given  within  a  reasonable  time  by  the  holder  of  a  bill  of  ex- 
changft  to  the  drawer,  of  the  drawee's  refusal  to  accept,  is  cal- 
culated for  the  benefit  of  the  drawer,  in  order  that  he  may, 
upon  receiving  such  notice,  withdraw  his  effects  out  of  the 
hands  of  the  drawee.  On  this  rule,  however,  an  exception 
has  been  engrafted*,  viz.  that  it  is  not  necessary  to  give  such 
notice  to  the.drawer,  where  the  drawer  has  not  any  effects  in 
the  hands  of  the  drawee  at  the  time  wJten  the  bill  is  drawn; 
because,  in  this  case,  the  drawer  cannot  sustain  any  injury 
from  the  want  of  such  notice ;  but  if  the  drawer  has  effects 
in  the  hands  of  drawee,  at  the  time  of  the  biU  drawv^,  though 
it  does  not  appear  to  what  amount,  and  though  such  effects 
are  withdrawn  before  the  bill  can  1)e  presented,  the  circum- 
stance of  there  not  being  effects  in  the  hands  of  the  drawee, 
at  the  time  when  the  bill  is  presented  for  acceptance,  and  re- 
ftjsed,  will  not  supersede  the  necessity  of  notice;  for  it  would 
be  very  dangerous  and  inconvenient,  merely  on  account  of 
the  shifting  of  a  balance,  to  hold  notice  not  to  be  necessary; 
it  would  be  introducing  a  number  of  collateral  issues,  in  every 
case  upon  a  bill  of  exchange,  to  examine  how  the  account 
stood  between  the  drawer  and  drawee,  from  the  time  the  bill 
was  drawn  down  to  the  time  it  was  dishonoured.  So  if  the 
drawer  has  effects  in  the  hands  of  the  drawee^  at  any  time 
bHween  the  drawing  of  the  btU  and  its  becoming  due,  he  is 
entitled  to  notice,  although  he  had  not  any  such  effects  at 
the  time  of  bill  drawu^* 

In  Shaw  v.  Croft,  sittings  after  T.  1798.  Chitty  on  Bills, 
98.  Kenyon,  C.  J.  said,  that  it  did  not  make  any  difference 
who  gave  notice  to  the  drawer  of  the  dishonour  of  the  bill; 
and  there  ruled  a  notice  from  the  acceptor  suBicient,  observ- 
ing, that  the  only  end  of  the  notice  was,  that  the  drawer 
might  have  recourse  to  the  acceptor.  See  also  Jameiion  v. 
Swjnton,  2  Camp.  it.  P.  C*  373.  where  Lawrence,.  J.  ruled, 
that  the  drawer,  who  had  received  due  notice  of  dishonour 
from  the  first  indorsee,  was  liable  to  the  seoond  indorsee, 
who  had  merely  given  notice  to  his  indorser.  And  in  Rosher 
V.  Kieran,  4  Camp.  87.  which  was  an  action  by  indorsee 

a  Wal^rav.^tQuiiitin,  1  Boi.  and  b  Orr  t.  Maginnit,  7  East,  359.  Black- 
Pal.  JSS2.  Rofti*^  w.  Stej^beoa,  2  han  t.  Doten,  2  Camp.  N.  P.  C'603. 
T.  E.  713«  e  fiammood  t.  Duftcne,  3  Caaip.  N.P. 

C*  146. 
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againsL  drawer.  Lord  Eflenborough  held  it  suiBcient  to  prove 
that  defendaDt  bad  notice  of  dishonour  from  the  acceptor. 
But  see  ex  parte  Barclay,  7  Yes.  jun.  508.  contra,  per  Elddn, 
Cb.-rlt  may  be  observed,  that  in  the  case  of  ex  parte  Barclay, 
the  attention  of  the  court  was  not  directed  to  Lord  Kenyon*s 
opinion  in  Sbaw  v.  Croft. 

*'Iti8  not  necessary  to  say,  whether  the  rule  which  dis* 
penses  with  notice  in  cases  where  the  drawer  has  no  effects 
in  the  bands  of  the  drawee,  was  wisely  adopted  or  not.  That 
rule  certainly  proceeds  upon  the  ground  of  fraud  in  the  draw* 
er;  and  the  courts  have  said,  that  where  the  drawer  bas  been 
guilty  of  fraud,  he  shall  not  claim  the  protection  of  those 
rules  which  were  introduced  for  the  benefit  of  drawers  act- 
ing bond  fide.  When  a  person  draws  a  bill  upon  another, 
who  has  no  effects  in  his  hands,  he  is  not  entitled  to  notice 
of  its  being  dishonoured,  since  he  must  know,  without  such 
notice,  that  funds  have  not  been  provided  to  answer  it."  Per 
Chambre,  J.  in  Clegg  v.  Cotton,  3  Bos.  and  Put.  239. 

In  Waivvyn  v.  St.  Quintin,  1  Bos.  and  PuU  65'2.  Eyre,  C.  J. 
said,  it  might  be  a  proper  caution  to  bill-holders  not  to  rely 
on  it  as  a  general  rule,  that  if  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor,  notice  was  iK»t  necessary.  The 
cases  of  acceptances  on  the  faith  of  consignments  from  the 
drawer,  not  come  to  hand,  and  the  case  of  acceptances,  on 
the  ground  of  fair  mercantile  agreements,  might  be  stated  as 
exceptions,  and  there  might  possibly  be  many  others.  See 
also  Ciegg  V.  Cotton,  3  Bos.tmd  Pul.  239.  where  A.  the  agent 
in  America  of  B.  in  England,  drew  a  bill  upon  B.  and  in- 
dorsed it  to  C.  also  residing  in  America,  who  indorsed  it  over. 
Before  the  bill  became  due,  A.  having  reason  to  believe  that 
B.  would  fail,  lodged  property  belonging  to  B.  in  the  hands 
of  C.  to  answer  the  bill  in  case  it  should  be  returned,  C.  un- 
dertaking to  restore  the  same  whenever  it  should  appear  that 
be  was  exonerated  from  the  bill.  Acceptance  ana  payment 
of  the  bill  were  refused,  but  no  notice  was  given  to  A.;  held, 
that  A.  was  discharged:  Heath,  J.  observing,  that  no  doubt 
the  rule  dispensing  with  notice  proceeded  on  theground  of  a 
supposed  fraud ;  but  that  ground  was  not  applicable  to  a  case 
where,  an  a^ent  drew  upon  his  principal,  unless  under  very 
particular  circumstances.  See  farther  on  this  subject  the  opi- 
nion of  Lord  Ellenborough,  C.  J.  in  Brown  v.  Maffey,  15  East, 
'  ft^l.  and  Thackrav  v.  Blackett,  3  Camp.  N.  P.  C.  165.  In  , 
this  last  case.  Lord  E.  held,  that  the  drawer  having  effects  in 
hands  of  acceptor  before  bill  became  due,  was  entitled  to 
notice,  althougn  be  had  not  such  effects  at  time  of  biH  drawn. 
See  also  Rucker  v.  Hiller,  3  Camp.  N.  P.  C.  217.    16  East, 
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43.  &.  C    See  al90  Clitridge  v.  Di^ton,  4  Miiule  aoti  Selwjfi^ 

220. 

The  insolvency  of  the  acceptor',  although  within  the  know- 
ledge of  the  drawer,  will  not  supersede  the  necessity  of  no^ 
tice  to  the  drawer  of  the  dishonour  of  the  bilL 

It  is  observable,  that,  although  the  holder  may  have  lost 
his  remedy  against  the  drawer,  by  kcbes,  in  not  giving  no- 
tice, yet  a  subsequent  prQmise  to  the  holder^  by  the  drawer, 
that  he  will  see  the  bill  paid,  will  enable  the  bolder  to  main" 
lain  an  action  on  the  bill*. 

Notice  io  Ifidorser.-^U  the  bolder  of  a  bill  of  exchange 
looks  to  the  indorser  for  payment,  it  is  incumbent  on  him  to 
give  notice  of  the  dishonour  of  the  bill  within  a  reasouable 
time,  otherwise  the  indorser  will  not  be  liable. 

In  Blesard  v^  Hirst  and  another,  5  Burr.  2670.  it  was  bold- 
en,  that  the  indorsee  of  an  inland  bill  of  exchange,  who  bad 
neglected  to  give  notice  to  his  indorser  of  the  drawee's  re- 
fusal to  accept  until  a  month  had  elaped,  in  the  course  of 
which  the  drawer  became  a  bankrupt,  could  not  recover 
against  such  indorser. 

Lord  Mansfield  C.  J.  said,  in  this  case,  5  Burr.  2072.  that 
there  was  uK>t  any  difference  in  this  respect  between  an  inland 
and  a  foreign  bilL 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  withoui 
giving  notice  of  non^-iicceptance,  when  it  was  tendered  for 
payment  and  refused,  and  then  immediately  returned  it  on 
the  second  indorser,  who,  not  knowing  of  the  laches,  took 
up  the  bill;  it  was  holden,  that  his  ignorance  of  the  laches  of 
the  former  holder  did  not  entitle  him  to  recover  against  the 
first  indorser,  whp  set  up  such  defence^ 

With  respect  to  the  drawer^  it  has  been  observed,  that 
want  of  efiects  in  the  hands  of  the  drawee,  at  the  time  of  bill 
drawn,  will  supersede  the  necessity  of  notice;  but  with  re^ 
spect  to  the  inaorser,  as  he  has  not  any  concern  with  the  ac^ 
counts  between  the  drawer  and  drawee,  notice  of  non-accept-* 
ance  must  be  given  to  him  by  the  holder  of  the  bill,  although 
the  drawer  has  not  any  effects  in  the  hands  of  drawee^. 

In  Tindal  v^  Brown,  1  T.  R.  167.  an  action  was  brought 

d  Etaaile  v.  Sowerby,  ll  East,  114.  gOoodall t: Dolley^  1  T. R. 712.  Wilket 

t  Hopes  V.  Alder,  6  Bast's  R.  16.  n.  v.  Jacks,  Pcake*sN.  P.  C.  SOS.  S.P^ 

See  also  post,  p.  327.  Per  Keojon,  C.  J* 
t  Roscow  y.  Haidy,  12  East,  434.  But 

set^Dviin  t.  O^KteSe^  ante,  p.  323. 
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by  indorsee  against  indorser  of  a  proibfssory  note.  The  de- 
fendant had  within  a  reasonable  time  after  default  of  payment 
of  the  note,  received  notice  thereof  from  the  maker;  but  the 
plaintiff,  the  holder,  had  not  given  the  defendant  notice  until 
two  days  after  the  bill  had  became  due.  On  this  ground  the 
court  held,  that  the  plaintiff  could  not  recover,  and  that  due 
iQotice  ought  to  be  given  by  the  holder  himself  to  the  indorser 
within  a  reasonable  time  after  default  of  payment;  Buller,  J. 
observing,  "  that  the  purpose  of  giving  notice  to  the  indorser 
is  not  merely  that  the  indorser  should  know  that  the  note  is 
not  paid,  for  he  is  chargeable'  cnly  in  a  secondary  degree; 
but  to  render  him  liable,  you  must  shew  that  the  holder 
looked  to  him  for  payment,  and  gave  him  notice  that  he  did 
so.  The  notice  by  another  person  to  the  indorser^  can  never 
be  sufficient;  biit  it  must  proceed  from  the  holder  himself." 
The  preceding  case  of  Tindal  v.  Brown  was  cited  by  Eldon, 
Ch.  in  ex  parte  Barclay,  7  Ves.  jun.  59^.  and  the  same  rule 
was  applied  by  him  to  the  case  of  the  drawer,  thereby  over- 
ruling the  opinion  of  Lord  Kenyon,  C.  J.  in  Shaw  v.  Croft, 
Chitty,  98.  and  ante,  p.  324.  which  case,  however,  was  not 
noticed  either  in  the  argument  or  by  the  court  in  ex  parte 
Barclay. 

The  exception  to  the  general  rule  dispensing  with  notice 
where  there  are  not  effects  in  the  handfi  of  the  drawee,  is 
confined  to  actions  brought  against  the  drawer,  and  the  in- 
dorser is  in  all  cases  entitled  to  notice.  Per  Lord  Kenyon, 
C.  J.  in  Wilkes  v.  Jacks,  Peake*s  N.  P.  C.  §02. 

A  subsequent  promise  by  the  indorser,  is  a  waiver  of  the 
objection  for  want  of  notice^  and  it  is  immaterial  whether 
such  promise  be  made  to  the  plaintiff,  or  to  a  third  person^ 
who  held  the  bill  at  the  time;  but  a  subsequent  proposal  by 
the  indorser  to  pay  the  bill  by  instalments,  made  without 
knowledge  of  aU  circumstances  relative  to  the  bill  having 
been  dif^honoured,  has  been  holden  not  to  be  a  waiver  of  the 
objection  for  want  of  noticed 

It  is  observable,  however,  that  the  rule  requiring  notice  to' 
be  given  even  to  the  indorser,  is  applicable  only  to  fair'  trans- 
actions, where  the  bill  has  been  given  for  value  in  the  ordi- 
nary course  of  trade. 

In  an  action  against  the  payee  of  a  note,  it  appeared,  that 

b  Feake*s  N.  P.  C.  i03.  Lundie  ▼.  Ro-        16  ,East,  275,  afl  to  what  shaU  be  evi« 
bertsoD,  7  East,  331.  S.  P.  recogniied        dence  of  a  waiver  of  the  objection, 
in  Jones  v.  Morgan,  2  Camp.  N.  P.C.     i  Potter  y.  Raywortb,  13  East,  417. 
475.    See  also  Hoplejr  v.  Dufttsne,    k  Goodall  v.DoHejr,  1  T.  R.  712. 

1  i)e  Beit  ▼.  Atkinson,  2  H.  Bl.  336. 
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the  note  was  not  presented  for  payment  till  the  day  after  it 
became  due,  and  that  no  notice  was  givei>  till  five  days  af- 
ter such  presentment;  but  it-aiso  appearing^ that  the  defend- 
atit  ^ave  no  value  for  the  note,  that  he  lent  bis  name  merely 
to  give  it  credit,  and  that  he  knew  at  the  time  that  the  maker 
was  insolvent,  it  was  holden,  that  the  plaintiff  was  entitled 
to  recover*  De  Bert  v.  Atkinson,  2  H.  BL  336»  So  in  Sisr 
son  V.  Thomlinson,  London  Sittings,  17th  December,  1805. 
MSS.  Lord  Ellenborough,  C.  J.  ruled,  on  the  authority  of 
the  preceding  case,  that  where  the  indorser  has  not  ^iven 
any  consideration  for  a  bill,  and  knows  at  the  time  that  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  he 
(the  indorser,)  is  not  entitled  to  notice  of  the  non-payment  as 
a  bond  fide  bolder  for  a  valuable  consideration  would  be.  But 
see  Smith  v.  Becket,  13  East  187.  and  Brown  v.  Maffev,  B. 
R.  H.  52  G.  3.  15  East,  S16.  in  which  last  case  it  was  hold- 
en,  that  an  indorser  is  entitled  to  notice  of  dishonour,  al- 
though he  has  not  received  any  value  for  his  indorsement,  if 
he  did  not  know  that  the  bill  was  an  accommodation  bill  in 
its  inception. 

In  addition  to  notice,  it  was  formerly  holden,  that  an  in- 
dorsee could  not  sue  his  indorser  until  he  had  demanded  pay- 
ment of  the  drafoer^  on  the  ground  that  the  indorser  was  only 
a  warranter  for  the  payment  of  the  drawer;  but  this  doctrine 
has  been  overruled,  and  it  is  now  settled,  as  well  in  the  case 
of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a  demand 
is  not  necessary,  as  appears  from  tlie  following  cases. 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against 
the  indorser".  On  general  demurrer,  it  was  objected  that 
plaintiff  bad  not  shewn  a  demand  on  the  drawer,  in  whose 
default  only  the  indorser  warrants.  After  two  arguments,  the 
court  was  of  opinion,  that  the  declaration  was  good  enough; 
that  to  require  a  demand  upon  the  drawer,  would  be  laying 
such  a  clog  on  these  bills  as  would  deter  all  persons  from 
taking  them;  that  as  to  the  notion  which  had  prevailed,  that 
the  indorser  warrants  only  in  defa:.ilt  of  the  drawer,  there  was 
not  any  colour  for  it;  for  every  indorser  was  in  the  nature  of 
a  new  drawer,  and  at  nisi  prius  the  indorsee  was  never  put 
to  prove  the  hand  of  the  first  drawer. 

The  same  point  was  ruled  in  the  case  of  an  inland  bill 
of  exchange,  in  Heylin  v.  Adamson,  B.  R.  M.  32  Geo.  3.  9 
Burr.  669.  There  is  a  dictum  of  Lord  Hardwidce,  Ch.  to 
the  same  effect  in  Lake  v.  Hayes,  H.  1736.    I  Atk,  ^1.  a&* 

pi  Bromley  v.  Fruiex^  Str.  441. 
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^  9igning  the  same  reasoQ,  viz.  that  every  indorser  is  as  a  new 
drawer. 

• 

.  Foreign  bills  of  exchange  ought  to  be  presented  to  the 
drawee  by  a  notary  public,  (to  whom  credit  is  given,  because 
be  is  a  public  officer,)  and  acceptance  demanded".  If  the 
drawee  refuses  to  accept  the  biil%  then  the  notary  ought  to 
draw  a.protest  for  non-acceptance. 

In  Cromwell  and  another  v.  Hynson,  9  Esp.  N.  P.  C.  51 1. 
Kenyon,  C.  J.  ruled,  that  when  notice  of  non-acceptance  was 
given  to  the  indorser  of  a  foreign  bill,  it  was  not  necessary 
that  such  notice  should  be  accompanied  with  a  copy  of  the 
protest  for  non-acceptance.  The  case  of  Ooostrey  v.  Mead, 
Gilb.  Evid.  Ed.  1761.  p.  79.  ^nd  Bull.  N.  P.  !271.  seems  to 
be  at  variance  with  this  decision  of  Kenyon,  C.  J.  A.  drew 
a  bill  of  exchange  in  the  West  Indies  on  T.  In  London,  at 
sixty  days  sight,  payable  to  W.  or  order;  W.  indorsed  to  6. 
who  presented  the  bill  to  T.  who  refusing,  G.  noted  it  for 
non-acceptance,  and  at  the  end  of  sixty  days  protested  it  for 
non-payment,  and  then  wrote  a  letter  to  A.  and  also  to  his 
agent  in  the  West  Indies,  acquainting  them  that  the  bill  was 
not  accepted.  In  an  action  brought  brought  against  A.  by 
G.  on  this  case,  he  was  nonsuited ;  "  for  bi/  not  sending  the 
protest  for  non-acceptance,  he  made  himself  liable."  The 
only  way  in  which  this  case  can  be  reconciled  with  Lord 
Kenyon*s  decision  is,  by  considering  the  expressions  used  in 
the  latter  case,  *'  not  sending  the  protest/'  as  meaning  nothing 
more  than  **  not  giving  notice  of  the  non-acceptance."  The 
requiring  a  protest  for  non-acceptance  is  not  because  a  pro- 
test amounts  to  a  demand,  for  it  is  only  giving  notice  to  the 
drawer  to  get  his  effects  out  of  the  hands  of  the  drawee.  Per 
Cur.  in  Bromley  v.  Frazier,  Str.  442. 

Protest'^h  protest  on  an  inland  bill  of  exchange  was  not 
necessary' until  the  latter  end  of  King  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  fouiid 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce, 
it  was  enacted  by  stat  9  &  10  W.  3.  c.  17.  that  *'  where  bills 
of  exchange)  of  £d  or  upwards,  payable  at  a  certain  time 
after  date',  and  expressed  to  be  tor  value  received,)  are 
drawn  in,  or  dated  at,  any  place  in  England,  Wales,  or 
Berwick-upon-Tweed,  upon  any  persons  of  or  in  any  oth^* 
place,  in  such  cases,  after  presentation  and  acceptance,  by 
underwriting  the  bills  under  the  parties'  hands,  and  after 

n  Per  Buller,  J.  in  Leftley  ▼•  MilU,  4  p  This  act  doei  not  extend  to  bilU  pay- 

T.  R.  175.  able  after  sight.    Leftley  t.  Mills,  4 

o  Per  Holt,  C.  J.  6  Mod.  29.    Buller  r.  T.  R.  170. 
Cripps, 
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thecspifalionof  three  dayit  lerflter  the  time  when  the  same 
shall  be  due,  od  refusal  or  neglect  of  payment  thereof,  the 
party,  to  whom  the  said  bill  is  made  payable,  his  i^ent, 
&c.  mdy  cause  the  same  to  be  protested  by  a  Botary  public, 
and  IB  default  of  such  notary,  by  any  other  substantial  per* 
son  of  the  place,  in  the  presence  of  two  witnesses;  the 
protest  to  be  written  under  a  copy  of  the  bill  in  the  fellow  tog 
form :" 

Know  all  nwn^  thai  /,  A.  R  tm  the  day  of 

at  the  usual  place  of  abode  <^  the  said  •  have  demamded 
payment  of  the  bill,  ff  which  the  above  is  the  copy,  whiehthe 
sa$d  ^neipmy;  wher^ore,  /, ihe said 

do  hereby  protest  the  said  bm  ;  dated  this  day  of 

By  8.  9.  *'  the  protest  is  to  be  sent  within  fourteen  days 
after  the  making  thereof,  or  due  notice  given  thereof  to  Che 
party  from  whom  the  bills  due  were  received,  who  is  (upon 
producing  such  protest)  to  repay  the  bills  with  all  interest' 
and  chaif^es  from  the  day  such  bills  were  protested,  six- 
pence only  to  be  paid  for  the  protest*.  In  default  or  neg- 
lect of  such  protest  or  due  notice,  the  person  so  failing 
or  neglecting  shall  be  liable  to  all  costs,  damages,  and 
interest/' 

This  statute  does  not  take  away  the  party's  action,  where 
there  is  not  any  protest,  to  recover  the  amount  of  the  bill 
but  it  seems,  that  in  such  case,  be  is  not  entitled  to  recover 
interest  and  charges.  Per  Holt,  C.  J.  in  Brough  v.  Parkins, 
Lord  Rayra,  993.  The  principal  is  recoverable  without  m- 
terest^  per  Lord  Hardwicke,  C.  J.  m  Lumley  v.  Palmer,  Ca. 
Temp.  Hardw.  77.  But  in  Windle  v.  Andrews,  2  B.  and 
A.  606.  it  was  holden,  that  to  entitle  the  indorsee  of  an  in<* 
land  bill  of  exchange  to  recover  interest  from  the  drawer,  it 
was  not  necessary  to  protest  the  same  for  nonpayment 

The  statute  here  seems  to  give  the  drawer  a  remedy  by  ac- 
tion, against  the  party  failing  to  make  protest,  for  costs  and 
damages.  Per  HoH,  C.  J.  in  Brough  v.  Parkins,  Lord  Raym. 
993.  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  justly  ob- 
served, that  this  statute  was  drawn  very  darkly. 

There  not  having  been  in  the  statute  of  W.  3-  any  provi- 
sion for  protesting  inland  bills,  in  the  case  of  a  refusal  by  the 
drawee  to  accept  them,  by  writing  under  bis  hand^  the  in- 

q  See  4  T.  R.  170.  son,  Str.  910.  But  tee  Windier.  Aq' 

r  If  there  be  not  any  protest,  interest  drews,  infra. 

is  not  recoterableafHinst  the  drawer.  •  4  T<  R.  170< 

Per  Raymotid,  C.  J.  Harris  v«  Ben* 
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i 

tention  of  that  fttatiiite  wa9  eatirely  evaded,  Igy  the  refinat  of 
m^rcba^ts  and  other  persona  to  accept  aucb  bills  by  under- 
writing theni ;  ais  a  leipedy  for  this  defbct,  by  stat  8  and  4 
Ana.  c*  9.  a.  4.  it  is  enacted,  that  "upon  presenting 
such*  bitls  drawn  for  the  payment  of  fire  pounds  or  upwards, 
in  case  the  drawee  should  refuse  to  accept  them  by  ufNler- 
writing  the  same,  the  payee,  his  agent,  &c«  shall  cause  the 
same  to  be  protested  for  non-accqdance,  as  in  case  of  fo* 
reign  bills  or  exchange.  The  protest  to  be  made  by  such 
persons  as  are  appointed  by  the  staL  of  W.  3.  to  protest  for 
non-payment,  and  2s.  only  to  be  paid  for  it" 

Sect  5.  *'  Provided,  that  no  acceptance  i^  such  bill  shall 
be  sufficient  to  charge  anv  person,  unless  the  same  hill  be 
underwritten  or  indorsed  in  writing  thereupon  (3),  and 
if  such  bill  be  not  so  accepted,  the  drawer  aball  not  be  lia- 
ble to  pay  any  costs,  dums^es,  or  ioiteirest,  unless  such  pro*- 
test  be  made  for  nonracceptance  thereof,  and  within  14  days 
after  such  protest,  the  same  be  sent,  or  otherwise  notice 
thereof  be  given,  to  the  party  from  whom  such  bin  was  re- 
ceived, or  left  in  writing  at  the  place  of  his  or  her  usual 
abode ;  and  if  such  bill  be  accepted,  and  not  paid  before  the 
expiration  of  three  days  after  the  said  bill  shall  become  due, 
the  drawer  shall  not  be  liable  to  pay  any  costs,  damages,  or 
interest,  unless  a  protest  be  made  and  sent,  or  notice  ttiereof 
given,  in  mannerand  form  above-mentioned ;  nevertheless,  every 
drawer  of  such  bill  shall  be  liable  to  make  payment  of  costs, 
damages,  and  interest,  upon  such  inland  biTI,  if  any  one  pro^ 
test  be  made  of  non-acceptance  or  non-payment  thereof,  and 
notice  thereof  be  sent,  given,  or  left  as  aforesaid.'* 

Sect  7*  *'  If  any  person  accept  any  guch  bill  (4)  in  satis- 

t  See  «tat.  9  &  10  W.  3.  c.  17<  t.  1.  and  3  &  4  Ann.  c.  9.  a.  6. 


(3)  **  If  these  worda  8to6d  singly,  it  would  he  hard  to  say  that  any 
reniedy  lay  against  the  acceptor  by  reason  of  a  parol  acceptaoce  ; 
but  the  generality  of  these  words  is  restrained  oy  the  words  that 
immediately  follow,  so  that  the  first  general  words  are  only  to  be 
understood  to  relate  to  the  charging  the  drawer  with  interest  and 
costs."  Cas.  Temp.  Hardw.  78«  Per  iiord  Hardwicke,  in  Lumiey 
V.  Palmer. 

(4)  That  is  a  bill  for  51.  or  upwards,  payable  after  date,  and 
expressed  to  be  for  value  received,  see  s.  4« 

Formerly,,  a  bill  given  in  payment  of  a  precedent  debt,  was  not 
considered  as  payment^  unless  the  money  was  paid  by  the  dnweey 
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faction  of  any  fonner  debt  or  sum  of  money  formerly  due 
unto  bim,  the  same  sball  be  esteemed  a  complete  payment 
of  such  debt,  if  such  person  doth  not  take  his  due  course 
to  obtain  payment  therefof,  by  endeavouring  to  get  the  same 
accepted  and  paid,  and  make  his  protest,  as  aforesaidj  either 
for  non-acceptance  or  non-payment  thereof.** 

Sect.  8.  **  Provided,  that  nothing  herein  contained  shall 
extend  to  discharge  any  remedy  (5)  that  any  person  may 
have  against  the  drawer,  acceptor,  or  indorser  of  such  bill*'* 

'*  In  case  any  inland  bills  of  exchange*  (for  5L  or  upwards^ 
payable  at  a  certain  time  after  date,  and  expressea  to  be 
for  value  received)  be  lost  or  miscarried  within  the  time  be- 
fore limited  for  payment,  the  drawer  shall  give  other  bills 
of  the  same  tenor  with  those  first  givent  the  persons  to  whom 
they  shall  be  so  delivered,  giving  security  to  the  drawer  to 
indemnify  him  in  case  the  bills  shall  be  found  again.'* 

The  indorsee  of  a  lost  bill,  where  the  bill  has  been  indorsed 
in  blank,  cannot  recover  at  law  against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered' ;  he  must  resort  to  a  court 
of  equity  for  reliefs.  But  where  the  bill  lost  has  a  special 
indorsement  upon  it,  an  action  may  be  maintained,  without 
producing  the  bill*. 

LiabiUtt/  of  the  Drawer  on  Non-acceptance^'^-^U  the 
drawee,  on  presentment  for  acceptance,  dishonour  the  bill,  the 
drawer  may  be  called  on  for  immediate  payment  A  foreign 
bill  of  exchange  was  drawn  payable  at  120  days  after  sight, 

* 

a  9  &  10  W.  3.C.  17.  t.  3.  z  Lang  t.  Bailie,   2  Camp.  N.  P.  C 

X  Pienon  t.  Hutcbinaon,  2  Camp.  N.        214.  n.    See  also  Biuwo  v.  Messiter» 

P.C.211.  3M.&S.2S1. 

J  See  Walmsley  ▼.  Child,  I  Vet.   341. 

and  iucp.  Green  way,  6  Ves.  Jan.  812. 


although  the  holder  had  neglected  to  present  it  for  payment,  or  to 
give  notice  of  non-payment.  See  12  Mod.  203.  Ca.  Temp.  Holt, 
299.  Salk.  124.  See  Bishop  v.  Rowe,  3  M.  &  S.  362.  and  ante, 
p.  133.  '^  '  , 

(5)  ««The  construction  of  this  clause  is,  that  it  relates  to  the 
remedy  for  the  principal  sum  in  the  hill,  for  these  two  acU  (viz.  9 
&  10  W.  3.  c.  17,  and  3  &  4  Ann.  c.  9.)  relate  to  and  make  a  pro- 
vision for  protests,  which  are  to  be  followed  with  interest,  damages, 
and  charges  upon  the  drawer ;  and,  therefore,  this  is  a  very  natural 
i>rovi8o,  that  this  should  not  extend  to  discharge  any  remedy  thai 
they  might  haye  for  the  principal  sum,  though  there  were  no  such 
protest.*'  Per  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  Ca. 
Temp.  Hardw.  78. 
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but  wben  the  bill  was  presented  for  acceptsuice,  that  was 
reftised;  upon  which  an  action  was  iminediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the 
190  days.  On  the  trial/ the  defendant  objected,  that  he  was 
not  liable  until  the  expiration  of  the  1^  days,  and  offered  to 
call  evidence  to  prove,  that  the  custom  of  merchants  was 
such.  But  Lord  Mansfield,  C.  J.  said,  the  law  was  clearly 
otherwise,  and-refused  to  bear  the  evidence.  Bright  v.  Fur- 
rier, London  Sittings  after  Trin.  5.  Geo.  3.  Bull.  N.  P.  £69. 
'  cited  by  Ellenborough,  C.  J.  in  Ballingalls  v.  Gloster,  3  Easfs 
R.  483.  In  Milford  v.  Mayor,  Doug.  55.  where  the  defen- 
dant was  holden  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of 
exchange,  drawn  by  defendant  and  indorsed  to  plaintiff,  al- 
though the  bill  was  not  due  at  the  time  of  the  arrest;  yet 
the  drawee  having  dishonoured  the  bill,  the  court  refused  to 
discharge  the  defendant  In  Macarty  v.  Barrow,  B.  R.  E. 
0  Geo.  2.  Str*  949.  (more  fully  and  accurately  reported  from 
a  note  supplied  by  Wiimot,  C.  J.  in  3  Wils.  17.  and  from 
Ford*s  note,  in  7  East,  437>  n.  ta)  and  recognised  in  Francis 
T.  Rucker,  Ambl.  673.)  the  defendant  having  drawn  bills  on 
Spain,  which  were  afterwards  protested  for  non-acceptance, 
became  a  bankrupt  before  they  were  returned,  and,  being 
arrested,  he  was  discharged  upon  motion,  on  the  ground  that 
it  was  a  debt  contracted  before  the  bankruptcy,  and  at  the 
veiY  instant  when  the  bills  were  drawn.  And  in  Ballingalb 
aid  another  v.  Gloster,  3  East's  R.  48L  it  was  adjudged, 
that  the  indorsee  of  a  foreign  bill  of  exchange  might  bring 
an  action  against  the  person  who  had  indorsed  it  to  him, 
immediately  on  the  non-acceptance  of  the  drawee,  al- 
though the  time  for  which  the  bill  was  drawn  was  not 
elap^,  on  the  ground  that  every  indorser  was  in  the  nature 
of  a  new  drawer.  And  Lord  Ellenborough,  C.  J.  said,  that, 
in  a  late  case  tried  befoi^  him  at  Guildhall,  it  appeared  to 
be  the  universally  received  law  on  the  Continent^  that  an  in- 
dorser was  liable  immediately  on  the  non-acceptance  of  the 
drawee. 


V.  Of  the  Transfer  of  Bias  of  Exchange.— Of  the  Party  in 
whom  the  Right  of  Transfer  is  vested. 

Bills  payable  to  order  {6)  or  to  bearer,  are  negotiable, 
and  the  transfer  of  them  for  a  good  and  valuable  considera- 


(6)  It  mutt  be  observed,  that  the  indorsement  ot  a  bill  which  has 
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tioQ  vests  a-  right  of  action  id  the  assignee.  It  is  a  role  ^ 
the  Gommon  law,  that  choses  in  action  are  not  assignable ; 
hot  tn  the  case  of  bills  of  exchange  there  is  an  exception  to 
tfaia  rule,  and  in  favour  of  commercial  intercourse  they  are, 
by  the  custom  of  merchantSi  assignable  to  a  tMrd  person  not 
named  in  the  bill,  or  party  to  tbe  contract,  So  asr  to  ^est  in 
the  assignee  a  right  of  action  in  his  okw  nanne.  Whether  a 
bill  of  exchange  be  negotiable  or  not^  is  a  question  of  law*. 

In  respect  of  bills  payable  to  order,  the  custom  has  directed 
tbat  the  assignment  should  be  made  by  a  writing  on  the  bill, 
calfed  an  indorsement ;  and  in  respect  of  bills  payable  to 
bearer,  that  the  assignment  should  be  constituted  by  delivery 
buly  (7).  A  transfer  of  a  bill  of  exchange  by  indorsement 
is  an  act  similar  in  effect  to  making  a  new  bin,  the  indorser 
being  in  the  nature  of  a  new  drav^er\ 

Indorsements  are  of  two  kinds,  Ist.  blank,  9d.  in  full. — An 
indorsement  in  blank,  which  is  the  most  common,  is  made  by 
writing  the  indorser's  name  on  the  back  of  the  bill,  without 
any  mention  of  the  name  of  the  person  in  whose  favour  the 
indorsement  is  made.  Indorsements,  whether  blank  or  spe- 
cial, subsequent  to  a  blank  indorsement  by  the  payee,  may 
be  struck  out  even  at  the  trial*^ ;  consequently  a  remote  in- 
dorsee may  declare  as  the  immc^liate  indorsee  of  the  payee 
or  first  indorser. 

Indorsees  of  a  bill  of  exchange  against  acceptbr.  The  bill 
was  indorsed  in  blank  by  the  payee,  and  alter  several  in- 
dorsements it  came  to  one  Jackson^  a  bankrupt,(whose  assignees 
bad  indemnified  defendant)  under  a  special  indorsement  to 
brim  or  order.  Jackson^  without  indorsing  the  bill,  sent  it 
to  Miiir  and  Atkinson,  who  diseounted  it  witb  plaintiflfa. 

a, Grant  v.  Vaoghan,  3  Burr.  1623.  field,  C.J.  S  Buir.  674.    Loid  EU 

I6S6.  152S;  lenborougfa,  C.  J.    3  East's  R.  4S2. 

b  Ptr  lioll,  a  J.  Skin.  ill.     Baid*  c  Ibeed  ▼. LoVel,  Str.  1103. 
vicke,  Chr,  1  Atk,  282.    Lord  JMUms^ 


not  the  words  «  or  to  his  order"  is  good,  or  of  the  same  effect  be- 
tween indorser  and  indorsee  to  make  the  indorser  chargeable  to  the 
indorsee.    Per  Holt,  Q.  J.  Hill  r.  Lewis,  Salk»  133, 

(7)  If  a  bill  be  payable  to  A.  or  bearer,  and  A,  delivers  it  over 
for  money  received  without  indorsement,  this  is  a  sale  of  the  bill, 
and  the  seller  does  not  become  a  new  security,  for  if  he  had  in- 
dorsed it,  he  had  become  a  new  security,  and  then  he  had  been 
liable  upon  the  new  indorsement.  Per  Holt,  C.  J^  Governor  and 
Cemfiany^  of  tbe^  Bank  of  £ng4aBdv«  Newman,  Lord  Raymond.  442. 
Cited  ittEmiy  v.  I^SrlS  East,  7.  and  post  tit.  Partner. 
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Pkifitiffg  bad  gtmck  out  all  tbe  iodonemcnts  exeept  the 
8rBt  Per  Lord  Kenvon,  C.  J.  *^The  fair  holder  of  a  bill 
may  consider  himself  as  the  indorsee  of  the  pwyee,  and  strike 
out  all  the  other  indorsements.  This  special  indorsement 
being  made  after  the  payee  bad  indorsed  it»  cannot  aBect  the 
title  of  the  present  plaintiffs."  Smith  and  others  v.  Clarke, 
Sittings  for  London  after*  T.  34  Geo.  3.  Peake*s  N.  P.  C. 
925.  1  Esp.  N.  P.  C.  180.  S.  C.  So  where  there  were  se- 
veral blank  indorsements  intermediate  between  the  indorse- 
ment b^  the  payee  and  the  indorsement  by  tbe  defendant, 
and  plaintiff  aeclared  that  the  payee  indorsed  the  bill  to  the 
defendant,  who  indorsed  it  to  the  plaintiff;  this  was  holden 
good.  Chaters  ▼.  Bell,  4  Esp.  N.  P.  C.  210.  Per  Lord  Et 
lenborough,  C.  J. 

If  A.  the  payee  of  a  bill  of  exchange  indorses  it  in  t>lank^ 
and  delivers  it  to  B.,  and  B.  writes  above  A.'s  indorsement, 
"pay  the  contents  to  CJ^  without  subscribing  his  own  name, 
B.  is  not  liable  to  C.  as  an  indorser  of  the  bill :  for,  in  order 
to  make  a  party  liable  as  an  indorser,  his  name  must  appear 
written  with  intent  to  indorse. 

An  indorsement  in  full,  or  special  indorsement,  mentions 
the  name  of  the  indorsee,  as  thus,  "  Pay  the  contents  to  A. 
B.*'  and  is  subscribed  with  the  name  of  the  indorser. 

A  full  or  special  indorsement  contains  in  itself  a  transfer  of 
the  interest  in  the  bill  to  the  person  named  in  such  indorse- 
ment Poth.  Traiti  du  Contrat  de  Change,  part  1.  chap.  3. 
&  93,  94.  But  a  bare  indorsement  without  other  words  pur- 
porting an  assignment,  doea  not  work  an  alteration  of  the  pro- 
perty.   Per  Cur.  Lucas  v.  Haynes,  Salk.  ISO. 

Clark  having  a  bill  of  exchange  payable  to  him  or  order,^ 
put  his  name  upon  it,  leaving  a  vacant  space  above,  and  sent 
it  to  J.  S*  hifr  friend,  who  got  it  accepted;  but  tbe  money  not 
being  paid,  Clark  brought  assumpsit  against  the  acceptor. 
And  it  was  ol^ected,  that  tbe  action  shouul  have  been  brought 
by  J.  &  But  per  Holt,  C.  J.,  J«  S.  had  it  in  his  power  to  act 
either  as  %  servant  or  assignee.  If  he  had  filled  up  tbe  blank 
space,  makii^  tbe  bill  payable  to  btm,  as  he  might  have  done 
it  he  would,  that  would  have  witnessed  his  election  to  have 
received  it  as  indorsee.  The  property  of  the  bill  would  have 
been  transferred  to  him,  and  ne  only  could  have  maintained 
this  actv)n  against  t^e  acceptor ;  but  since  he  has  not  filled 
up  the  Uaak  space,  his  intention  is  presumed  to  act  as  ser- 
voot  only  lo  Clark,,  whose  name  was  put  there ;  that  on  pay- 

d  Vineeat  V.  Horlock,  1  Caipp.  N.P.C.  44S. 
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ment  thereof  a  receipt  for  the  money  might  be  written  over 
his  name,  and  therefore  the  action  is  maintainable  by  Clark. 
Clark  V.  Pigot,  Salk,  U6.  and  12  Mod.  199. 

From  the  foregoing  case  it  appears  that  a  blank  indorse- 
ment is  an  equivocal  fact,  and  that  it  is  in  the  power  of  the 
party  to  whom  the  bill  is  delivered  to  make  what  use  he 
pleases  of  such  an  indorsement.  He  may  either  use  it  as  an 
acquittance  to  discharge  the  bill^  or  a9  an  assignment  to  charge 
the  indorser. 

Promissory  notes  and  bills  of  exchange  are  frequently  in- 
dorsed in  this  manner,  "  pay  the  money  to  my  use/'  in  order 
to  prevent  their  being  filled  up  with  such  an  indorsement  as 

? asses  the  interest    Per  Lord  Hardwicke^  Ch«  in  Snee  v. 
rescott,  1  Atk.  240. 

"  A  bilU  though  once  negotiable,  is  certainly  capable  of 
being  restrained.  I  remember  this  being  determined  on 
argument  A  blank  indorsement  makes  the  bill  payable  to 
bearer;  but  by  a  special  indorsement  the  holder  may  stop 
the  negotiability."  Per  Lord  Mansfield,  C.  J.  Ancber  v. 
Bank  of  England,  Doug.  639. 

It  is  not  necessary  that  in  an  indorsement  of  this  kind  the 
words  **  or  order^'  should  be  subjoined  to  the  name  of  the 
indorsee;  for  if  a  bill  be  drawn  payable  to  order,  the  nego- 
tiability of  the  bill  will  not  be  restrained  by  the  omission  of 
the  words  '*or  order"  in  the  indorsement,  as  will  appear  from 
the  following  cases: 

Upon  a  case  made  at  nisi  prius^,  coram  Pratt,  C.  J.  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement 
made  by  A.  Whereby  he  appointed  the  payment  to  be  to  B. 
arorder,  and  upon  producing  the  bill  in  evidence,  it  appeared 
to  be  payable  to  A.  or  order,  but  the  indorsement  was  in 
these  words,  **  Pay  the  contents  to  B."  and  therefore  it  was 
objected,  that  the  indorsement,  not  being  to  order,  did  not 
agr^e  with  the  plaintiff's  declaration;  but,  upon  considera- 
tion, the  whole  court  were  of  opinion,  it  was  well  enough, 
that  being  the  legal  import  of  the  indorsement;  and  that 
the  plaintiff  might  upon  this  have  indorsed  it  over  to  another, 
who  would  be  the  proper  order  of  the  first  indorser..  Before 
this  decision  in  the  case  of  Acheson  t.  Fountaiui  the  same 
doctrine  had  been  laid  down  with  respect  to  a  promissory 
note,  in  the  case  of  More  v.  Manning,  C.  B.  M.  5  Geo.  i^ 
Comyn*s  R.  311,  viz.  that  where  a  note  is  drawn  payable  to 
order,  and  the  payee  indorses  it  to  A.  (omitting  the  words 

c  Adieion  t.  Fountain,  Str.  657. 
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t>r  order  J  A.  has  (notwithstanding  such  omission)  all  the 
interest  in  the  note,  and  may  indorse  it  to  B.  who^  upon  suoH 
indorsement,  may  maintain  an  action  a'g^nst  the  maker. 

So  where  a  foreign  bill  of  exchange  was  drawn  by  A.  on 
BJ  payable  to  C.  or  order,  and  accepted  by  B,,  and  C.  in- 
dorsed it  to  D.  without  adding  the  words  "or  order/'  and  D.' 
afterwards  indorsed  it  to  E.  who  brought  an  action  against 
B.  the  acceptor,  for  non-payment;  evidence  having  been  ad* 
duced  at  the  trial  of  the  usage  of  merchants  with  respect  to 
indorsements  of  bills  payable  to  order,  where  the  words  "  oi* 
order"  were  omitted  in  the  indorsement,  which  evidence 
was  contradictory,  some  merchants  declaring  that  the  omis- 
sion did  not  make  any  difference,  others,  that  it  restrained 
the  negotiability  of  the  bill,  and  made  it  payable  to  the  in- 
dorsee only;  the  jury  found  a  verdict  for  the  defendant — On 
a  motion  K>r  a  new  trial,  on  the  ground  that  evidence  of  the 
usage  ought  not  to  have  been  allowed ;  that  the  custom  of 
merchants  was  part  of  the  law  of  England^  and  that  the  law 
of  England  was  fully  settled  on  this  point :  the  court  were 
unanimous  that  a  new  trial  ought  to  be  granted ;  and  Lord 
Mansfield,  C  J.  said,  be  was  clear  that  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in 
the  cases  of  More  v.  Manning,  and  Acheson  v.  Fountain,  ante. 
The  other  judges  concurred,  and  Denison,  J.  said,  that  there 
'was  not  any  instance  of  a  restrictive  limitation,  where  a  bill 
was  originally  made  payable  to  A.  or  order;  that  he  had  ne- 
ver heard  of  an  indorsement  to  A.  only,  and  that  in  general 
the  indorsement  Jbllowed  the  nature  of  the  thing  indorsed^ 

As  a  bill  of  exchange,  payable  to  A.*s  order,  is,  by  the 
custom  of  merchants,  payable  to  A.  if  he  does  not  make 
any  order;  so  by  an  indorsement  of  a  bill  of  exchange  to  the 
order  of  A.,  A.  is  entitled  to  payment,  if  he  makes  no  order. 

A  bill  of  exchange  was  drawn',  payable  to  I.  S.,  who  in- 
dorsed it  in  this  manner :  **  Pay  the  contents  of  the  bill  unto 
the  order  of  Mr.  Fisher.  Fisher  brought  an  action  as  indor- 
see, averring  he  Jiad  made  no  order  to  receive  the  money. 
The  defendant  demurred  to  the  declaration,  supposing  that 
Fisher  could  not  maintain  the  action,  because  the  indorsement 
was  not  to  him,  but  to  his  order;  sed  per  curiam:  The  ac- 
tion is  well  brought  against  the  indorser;  for  among  trades* 
men  this  form  of  indorsement  is  commonly  used,  although  it 
is  intended  to  be  made  payable  to  the  person  whose  order  is 
mentioned. 


{  Edie  V.  E.  1.  Company,  2  Barr.  1216.        %  Fither t.  Pomf^et,  Carth.403. 
and  1  BL  R.  295. 

Z 


336  BILLS  OF  EXCHANGE. 

A  bill  payable  to  the  order  of  A.  is  payable  to  A>  if  be- 
does  not  order  it  to  be  paid  to  any  other  person ;  and  where 
no  such  order  appears,  it  will  be  presumed  that  none  was 
made. 

Defendant  had  given  a  bill  under  his  hand  to  pay  to  E.  G. 
or  order  a  sum  of  money',  and  E.  G.  by  indorsement  ordered 
part  of  the  money  to  be  paid  to  plamtifT,  upon  which  an 
action  was  brought;  and  a  special  custom  among  merchants 
was  laid  in  the  declaration  according  to  the  plaintifTs  case: 
upon  demurrer  to  an  insufficient  plea,  which  defendant  had 
pleaded,  it  was  adjudged  a  void  ciutom,  and  that  the  declara- 
tion was  ill;  for  where  a  man's  contract  hath  subjected  him 
only  to  one  action,  it  cannot  be  divided  so  as  to  subject  him 
to  two  or  more.  It  was  admitted,  however,  that  if  the  plain- 
tiff had  acknowledged  the  receipt  of  the  residue,  the  declara** 
tion  would  have  b^n  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  pay- 
able to  order,  it  is  necessary  for  the  indorsee,  in  an  action 
against  the  acceptor,  to  prove  the  hand-writing  of  the  payee 
or  first  indorseH';  and  therefore,  though  the  bill  may  come 
into  the  hands  of  another  person  of  the  same  name  with  the 
pay^»  y^  his  indorsement  will  not  confer  a  title,  although 
the  payee  be  not  particularly  described  in  the  bill';  such  an 
indorsement,  if  made  with  the  knowledge  that  he  is  not  the 
person  to  whom  the  bill  was  made  payable,  is  a  forgery, 
through  the  medium  of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  indorsed  in  blank,  both  which  pass  by  delivery;  if 
an  assignee  takes  them,  without  any  knowledge  (8)  of  defect 
of  title,  bondfide^  and  for  a  valuable  consideration,  such  as* 
signee  is  entitled  to  pavment  This  proposition,  as  far  as  it 
affects  bills  payable  after  sight,  or  tifter  date,  and  not  on  de- 
mand, must  be  understood  with  this  restriction,  viz.  that  the 
party  seeking  to  recover  on  such  bills  has  not  taken  them 
after  they  became  due;   for  in  that  case  he  is  sulsgect  to  all 

Ik  Smith  T.  M<Clurt,  5  Eaf t,  476w  k  Smith  v.  Chester,  1  T.  E.  054. 

i  Hawkins  v.  Cardy,  Salk.  65.  Carth.    1   Mead  v.  Youo;,  4  T.  R.  38.  per  tbre» 
466.  Ld.  Rajm.  360.  S.  C.  juaticea,  Kenyon,  C.  J.  diss. 


(8)  See  Good  v.  Coe,  cited  in  argument,  in  Boebm  v.  Sterlidg, 
7  Term.  R.  427.  where  the  plaintiff  nad  taken  the  note,  on  which 
he  sued,  for  a  valuable  consideration,  three  months  after-it  was  due ; 
and  it  appearing  that  the  note  had  been  lost  by  the  true  owners, 
and  that  the  person  from  whom  the  plaintiff  reeeived  it  had  notice  of 
thit.  Lord  Kenyon  held,  that  the  plaintiff  was  not  entitled  to  lecover. 
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the  equity  to  which  the  party  from  whom  he  took  them  was 
liable.    See  ante,  page  319. 

The  following  case,  decided  on  a  promissory  note,  will 
illustrate  this  position : 

Trover  for  a  bank  note  of  21/.  10*,  payable  to  A.  or  bearer, 
on  demand",  A.  being  possessed  of  the  note,  sent  it  by  the 
general  post,  under  cover,  to  B.  in  Oxfordshire.  The  mail 
was  robbed,  and  the  note  stolen.  The  note  in  question  after- 
wards came  into  the  hands  of  plaintiff  for  a  valuable  consi- 
deration, in  the  course  of  his  ousiness^  and  without  notice 
that  it  had  been  stolen.  The  plaintiff  having  delivered  the 
note  to  defendant,  who  was  a  clerk  in  the  Bank,  for  payment, 
he  refused  either  to  pay  the  money  or  re-deliver  the  note, 
whereupon  this  action  was  brought.  On  a  case  reserved, 
the  court  were  of  opinion,  that  plaintiff  had  sufficient  pro* 
perty  in  the  note  to  maintain  this  action :  that  a  contrary  de- 
termination would  be  attended  with  injurious  consequences 
to  commerce,  since  bank  notes  are  constantly  treated  and 
considered  as  money,  and  paid  and  received  as  cash,  and 
it  was  necessary  that  their  currency  should  be  established 
and  secured.  So  where  a  bill  of  exchange",  with  a  blank  in- 
dorsement had  been  lost  by  the  holder,  and  afterwards  was 
discounted  by  the  plaintiffs  (who  were  bankers)  in  the  usual 
course  of  their  business,  without  notice,  for  a  person  unknown 
to  them,  the  plaintiffs  were  permitted  to  recover  against  the 
acceptor,  upon  proving  the  consideration  which  they  had 
paid  for  the  bill,  which  Kenyon,  C.  J.  thought  necessary. 
N.  the  holder  had  advertised  the  bill,  but  it  did  not  appear 
that  plaintiffs  had  ever  seen  the  advertisement  But  where  a 
bill  of  exchange  was  stolen  during  the  night,  and  taken  to  the 
office  of  a  discount  broker  early  in  the  following  morning,  by 
ia  person  whose  features  were  known,  but  whose  name  was 
unknown  to  the  broker,  and  the  latter  being  satisfied  with 
the  name  of  the  acceptor,  discounted  the  bill,  according  to 
his  usual  practice,  without  making  any  inquiiy  of  the  person 
who  brought  it;  it  was  holden%  that  in  an  action  on  tne  bill 
by  the  broker  against  the  acceptor,  the  jury  were  properly 
directed  to  find  a  verdict  for  tne  defendant,  if  they  thought 
that  the  plaintiff  had  taken  the  bill  under  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  and 
careful  man  :  and  they  having  found  for  the  defendant,  the 
court  refused  to  disturb  the  terdict 

« 

jm  MUler  t.  Race,  1  Burr.  452.  Sittitfgt  after  M.  T.  6  G.  4. 8.  P.  on  « 

S  Lawson  v.  Weston,  4  E«p.  N.  P.  C.        B.  of  E.  Mote,  and  C.  B.  H.  6  k  7  Q.  4. 

56;  but  see  Qill  v.  Cubitt,  3  B.  &C.    o  Gill  v.  Cubitt,  3  B.  ft  C.  466. 

466;  Sttow  v.  Peacock,  C.  B  London 
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The  owner  of  a  check,  drawn  upon  a  London  banker  for 
50/.  lost  it  by  accident ;  the  check  was  tendered  five  days 
after  the  date  to  a  shopkeeper  in  London^  in  payment  of 
goods  purchased  to  the  value  of  61. 10«.  and  he  gave  the  pur- 
chaser the  amount  of  the  check,  after  deducting  the  value  of 
the  goods  purchased.  The  shopkeeper,  the  next  day,  pre- 
sented the  check  at  the  banker's,  and  received  the  amount ; 
it  was  holden^  first,  that  in  an  action  brought  by  the  person 
who  lost  the  check  against  the  shopkeeper  tot  recover  the 
value  of  the  check,  the  jury  were  properly  directed  to  find 
for  the  plaintiff,  if  they  thought  that  the  defendant  had  taken 
the  check  under  circumstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  man,  observing, that  there  was  no 
evidence  to  show  that  the  defendant,  in  taking  the  note,  had 
acted  fraudulently;  but  the  question  was,  whether  he  had 
not  acted  negligently;  and  secondly,  that  the  shopkeeper 
having  taken  the  check  five  days  after  it  was  due,  it  was  suf- 
ficient for  the  plaintiff  to  show  that  he  once  had  a  property 
in  it,  without  showing  how  he  lost  it. 

Defendant^,  on  the  22d  October,  1763,  gave  Bicknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash-note, 
or  check  on  his  banker,  which  was  worded  thus:  "  Pay  to 
ship  Fortune  or  bearer,  70/."  B.  lost  the  cash-note,  which 
having  been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  oq 
the  2jth  October,  1763,  in  the  course  ofbusiness,  he  took  it, 
bond  jide^  and  gave  a  valuable  consideration  for  it,  without 
notice  of  the  loss.  Defendant  having  directed  his  banker  not 
to  pay  the  cash-note,  an  action  was  brought:  and  plaintiff 
declared,  first,  as  on  an  inland  bill  of  exchange,  and  secondly, 
for. money  had  and  received.  Verdict  for  defendant  A 
motion  was  made  for  a  new  trial,  which,  after  argument,  was 
granted ;  the  court  observing,  that  notes  of  this  kind  were 
negotiable  by  delivery,  and  as  plaintiff  came  fairly  by  the 
note  in  question,  for  a  valuable  consideration,  be  was  entitled 
to  recover.  And  per  Yates,  J.  "  it  has  been  doubted,  whe- 
ther that  species  of  action,  where  the  plaintiff  declares  upon 
the  note  itself,  as  upon  a  specialty,  was  proper,  but  here  is  a 
count  for  money  had  and  received.  The  question,  whether 
plaintiff  can  maintain  this  action,  depends  upon  the  note's 
being  assignable  or  not  The  original  advancer  of  the  money 
manifestly  appears  to  have  had  the  money  in  the  bands  of 
the  drawer;  and  therefore  he  was  certainly  entitled  to  bring 
this  action ;  and  if  he  transfers  his  property  to  another  per- 
son, that  other  person  may  also  maintain  the  like  action. 

p  Down  ?.  Halliofp,  4  B.  &  C.  330.  q  Giant  t.  Vanrhan,  3  Bun*.  1616. 

1  BI.  R.  485.  S.  C. 
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Bickncll  must,  under  the  circumstances  oF  the  cave,  be  con- 
sidered as  having  delivered  this  instrument  to  plaintiff,  which 
is  tantamount  to  indorsement;  and  there  is  not  any  doubt  of 
his  having  come  by  it  fairly,  bond  fide^  and  for  a  valuable  con* 
sideration. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange',  if  it  appears  that  the  defendant  drew  the  bill 
without  consideration,  and  under  duress,  or  that  he  was  de* 
frauded  of  it',  or  that  the  bill  has  been  lost;  it  is  incumbent 
on  the  plaintiff  to  prove  that  he  gave  value  for  it,  although  it 
was  indorsed  to  him  before  it  came  due;  but  the  dd'endant 
will  not  be  permitted  to  object  to  the  want  of  such  proof, 
unless  he  has  given  plaintiif  previous  reasonable  notice  to 
come  prepared  with  such  proof*. 

Case  on  a  bill  of  exchange  payable  to  L  S.  or  bearer, 
against  the  drawer".  Upon  evidence  ruled  by  Lord  Pember- 
ton,  that  plaintiif  must  entitle  himself  to  it  on  a  valuable  con- 
sideration (though  among  bankers  they  never  make  indorse- 
ments in  such  case),  for  if  he  come  to  be  bearer  by  casualty 
or  knavery,  he  shall  not  have  the  benefit  of  it  A  bank-bill 
payable  to  A.  or  bearer,  being  given  to  A.  and  lost',  was 
found  by  a  stranger,  who  transferred  it  to  C.  for  a  valuable 
consideration.  C.  got  a  new  bill  in  his  own  name.  Per  Holt, 
C.  J. — "A.  may  have  trover  against  the  stranger,  who  found 
the  bill,  for  he  had  not  any  title,  though  payment  to  him 
would  have  indemnified  the  bank;  but  A.  cannot  maintain 
trover  against  C.  by  reason  of  the  course  of  trade,  which  cre- 
ates a  prop€frty  in  the  bearer." 

A  bill  of  exchange,  payable  to  order,  with  a  blank  indorse- 
ment, stands  on  the  same  footing  as  a  bill  payable  to  bearer, 
both  passing  by  delivery.  On  this  principle,  and  the  autho- 
rity of  the  preceding  cases  of  Miller  v.  Race,  and  Grant 
v.  Vaughan,  it  has  been  holden^  that  a  bill  with  a  blank  in- 
dorsement having  been  stolen  and  negotiated,  the  innocent 
ifidorsee  thereof,  for  a  valuable  consideration,  in  the  usucd 
course  of  business,  without  notice,  might  recover  against  the 
drawer. 

Of  the  Party  in  whom  tjte  RiglU  of  Transfer  is  vested.—^ 
Defendant  draw  a  bill  of  exchange  upon  A.*  payable  at  so 
many  days'  sight  to  B«  or  order,  for  the  use  of  C. ;  B.  indorsed 

r.  DuncaD  v,  Scott,  1  Camp.  N.  P.  C.  x  Anoo.  B.  R.  London  SitUngs,    M. 

100.  10  W.3.  Salk.  126.    Ld.  Hayin.  738. 

h  KecB  V.  M.  of  Heaidfort,  2  Camp.  N.  S.  C. 

P.  C.  574.  y  Peacock  v.  Rhodes,  Done.  632. 

t  PatenoD  v.  Haidacre,  4  Taunt.  114.  z  Evani  v.  Cramlington,  B/H,  T.  3  \vlq^ 

u  Hioton  V. f  2  Siiow.  235.  2.  Carth.  5. 
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this  bill  to  plaintiff;  for  value  received:  tbe  bill  was  accepted, 
but  payment  baring  been  refused,  plaintiff  brought  this  ac- 
tion as  indorsee,  against  defendant  as  drawer.  Defendant, 
after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui  que  use,) 
was  an  officer  in  the  excise,  and  indebted  to  the  king  in  such 
a  sum,  and  that  upon  an  exchequer  process,  at  the  suit  of  the 
king,  tbe  sum  mentioned  in  the  bill  was  extended  in  his  hands: 
upon  demurrer,  it  was  adjudged  by  the  court  for  the  plain* 
tiff";  first,  because  C.  had  an  equitable  and  not  a  legal  inter- 
est to  have  the  money,  for  he  could  not  maintain  an  action 
against  the  acceptor.  Secondly,  the  indorsement  was  for  va* 
lue  received  of  plaintiff  by  B.,  and  so  B.  received  the  money 
to  which  C,  as  cestui  que  use,  had  an  equity;  but  tbe  sum 
demanded  by  plaintiff  is  not  that  sum,  but  another  due  to 
him  for  value  received,  in  which  sum  C.  was  not  concerned, 
for  which  reason  the  money  now  in  demand  was  not  extend- 
ible. This  judgment  was  affirmed  on  error  in  the  exchequer 
chamber,     fe.  9  W.  and  M.    See  2  Vent  307. 

It  is  the  constant  usage  of  merchants  for  administrators  to 
indorse  and  assign  over  bills  of  exchange^  made  payable  to 
their  intestate's  order. 

Where  a  bill  of  exchange  has  been  indorsed  by  the  payee 
to  A.  and  B.  as  executors'^,  they  may  declare  as  such  in  an 
action  against  the  acceptor. 

When  a  bill  of  exchange  is  drawn,  payable  to  A.  and  B.  or 
their  order^,  and  A.  and  B.  are  not  partners :  to  make  it  ne-^ 
gotiable,  the  bill  should  be  indorsed  by  A.  and  B.,  such  being 
the  usage  of  merchants  (0);  but  in  such  case,  if  the  bill  be 
indorsed  by  A.  in  the  name  of  himself  and  B.,  and  afterwards 
the  drawee  accepts  the  bill  so  indorsed*,  it  is  not  competent 
to  him  to  object,  that  the  bill  has  not  been  regularly  indorsed. 
See  Porthouse  v,  Parker,  post.  tit.  Partners,  S.  IV. 


a  £.  1  Will,  and  Mar.  Holt,  C  J. 
b  Per  DenisOD,  J.  3  Wile.  4. 
t  King  V.  Tbom,  1  T.  R.  487. 


d  Carvick  t.  Vickexy,  Doug.  S53.  n. 
e  Jones  v.  Radford,  1  Compb.  N.  P.  C. 
83.  u. 


(9)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder* 
Vfhen  he  pays  the  consideration,  and  as  indorsement  is  merely  evi- 
dence of  tbe  transfer,  a  trader,  who  before  his  bankruptcy  has  parted 
with  a  bill  for  a  valuable  consideration,  but  omitted  to  indorse  it, 
may  indorse  it  after  his  bankruptcy;  and  such  indorsement  will  be 
a  sufficient  title  to  the  party  to  whom  it  was  delivered.  Smith  v« 
Pickering,  Peake's  N.  P.  C.  50, 
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Tli  Cf  Prei$tUmeiU  for  PaymerU^  amd  herein  of  the  Ditys  fif 
Grace -^Non-paifmeni  and  Notice  thereqf-^Protest. 

Wheue  bills  of  exchange  are  drawn  payable  at  usance^ 
(10)  or  a  certain  time  after  date,  or  after  sight,  such  bills 
ought  not  to  be  presented  for  payment  at  the  expiration  of 
time  mentioned  in  the  bills^  but  at  the  expiration  of  what  are 
termed  days  of  grace.  In  an  action  against  the  drawer  of  a 
bill  of  exchange,  the  evidence  being  that  the  bill  had  been 
demanded  from  the  acceptor  on  the  day  preceding  the  last 
day  of  grace;  the  plaintiff  was  non-suited.  Wiffen  v.  Ro- 
berts, B.  R.  Middlesex  Sittings,  Kenyon,  C.  J.  H«  35  Geo.  3. 
1  Esp.  N.  P.  C.  962. 

**  In  case  of  foreign  bills  of  exchange  the  custom  is^  that 
three  days  (11)  are  allowed  for  payment  of  them,  and  if  they 
are  not  paid  on  the  last  of  the  said  days,  the  party  ought  im- 
mediately to  protest  the  bill,  and  return  it,  and  by  this  means 
the  drawer  will  be  charged;  but  if  he  does  not  protest  it  the 
last  of  the  three  days,  which  are  called  days  of  grace,  there, 
although  he  upon  whom  the  bill  is  drawn  fails,  the  drawer 
will  not  be  chargeable;  for  it  shall  be  reckoned  his  folly  that 
he  did  not  protest,  &c.  But  if  it  happens  that  the  last  of  the 
said  three  days  is  a  Sunday,  or  a  great  holiday,  as  Christmas- 
day,  &c.  upon  which  no  mpney  used  to  be  paid,  there  the 
party  ought  to  demand  the  money  on  the  second  day:  other^ 
wise  it  will  be  at  his  own  peril,  for  the  drawer  will  not  ba 
chargeable."  Good  Friday  is  to  be  considered  as  a  Sunday 
or  Christmas-day<. 

t  Per  ixierchanti  in  evidence  at  Guild-  g  Stat.  39  and  iOX*eo.  9.  c.  it*  • 

ball,  lYin.  7  Wil.  3.  coram  Holt,  C.  J. 
Tassel  v.  Lewis,  Lord  Rajm.  743. 


(10)  This  term  signifies  the  time  which,  by  the  usage  of  the 
countries  between  which  the  bills  are  drawn,  is  appointed  for  the 
payment  of  them.  Poth.  s.  15.  See  a  table  of  usances,  Chitty^ 
142, 143,  Usanees  are  calculated  eiwlosively  of  the  date  of  the  bill. 
Chitty,  143. 

The  computation  of  time,  when  expressed  by  months,  is  by  calen- 
dar months,  Chitty,  143.  Where  bills  are  payable  so  many  days 
after  sight,  the  days  are  computed  from  the  day  the  bills  are  ac- 
cepted or  protested  for  non-acceptance. 

(11)  Three  days,  exclusively  of  the  day  on  which  the  bill  becomes 
doe*  every  where,  esqept  at  Hamburgh,  where  that  day  makes  one 
of  the  days  of  grace.     Chitty,  1 40. 
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The  foregoing  passage  from  Lord  Raymond's  Reporta, 
mentions  only  foreign  bills  of  exchange;  but  it  was  said,  by 
Lord  Kenyon,  C,  J.  in  Brown  v.  Harraden,  4  T.  R.  152.  that 
it  had  been  settled  for  more  than  half  a  century,  that  inland 
bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange. 

There  is  a  distinction  between  bills  payable  at  a  certain 
time  after  date,  and  bills  payable  at  a  certam  time  after  sight* 
1'he  holder  of  bills  payable  after  date  is  bound  to  use  all  due 
diligence,  and  to  present  such  bill  at  its  maturity:  but,  in 
case  of  a  bill  payable  after  sight,  the  holder  may  put  the  bill 
into  circulation  before  he  presents  it^;  or,  although  he  does 
hot  circulate  it,  he  may  take  a  reasonable  time  to  present  it 
A  delay  to  present  until  the  fourth  day  a  bill  on  London, 
given  within  twenty  miles  thereof,  is  not  unreasonable. 

I  am  not  aware  that  it  has  ever  been  solemnly  decided, 
that  days  of  grace  are  allowable  on  bills  of  exchange  payable 
at  sight.  If  the  reader  wishes  to  pursue  the  dicta  on  this 
subject,  he  will  find  them  collected  in  Mr.  Chitty*s  Treatise 
on  Bills  of  Exchange,  &c.  p.  144, 145,  146.  The  weight  of 
authority  is  in  favour  of  such  an  allowance.  Days  of  grace 
are  not  allowed  on  bills  payable  on  demand.    Chitty,  146. 

No  debt  arises  upon  a  bill  payable  after  sight,  until  a  pre* 
sentment  for  payment;  and  consequently  the  statute  of  limi- 
tations will  not  operate  as  a  bar  to  such  bill,  unless  it  has 
been  presented  for  payment  six  years  before  the  action  com^ 
menced*.  With  respect  to  promissory  notes  payable  on  de- 
mand, the  statute  runs  not  from  the  date  of  the  note,  but  from 
the  time  of  the  demand^ 

The  acceptor  of  a  bill  of  exchange*  having,  or  being  pre- 
sumed to  have  in  his  bands  effects  of  the  drawer,  for  the 
purpose  of  discharging  the  bill,  is  considered  as  the  principal 
debtor,  and  is  primarily  liable;  payment  must,  therefore,  be 
demanded  of  the  acceptor,  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due;  and,  in  case  of  refusal  or  default, 
due  notice  of  such  demand  and  refusal  or  default  must  be 
given  to  the  drawer,  within  a  reasonable  time  after  such  de* 
mand  and  refusal  or  default^  in  order  tbat  he  may  withdraw 
his  effects  as  speedily  as  possible  from  the  hands  of  the  ac- 
ceptor.   Until  these  previous  steps  have  been  taken,  the 

h  Per  Gibbs,  C.  J.  in  Goupy  v.  Harden,  v.  Fontick , C.  B.  London  Sittings  aftor 

Holt,  N.  P.  C.  344.     Fry  v.  Hill,  7  M.  T.  52  G.  3.   Sir  J.  Muisfield,  C.  J. 

Taunt.  397.  M.S. 

%  Holmea  v.  Kerrison,  2  Tannt.  323.  1  Pagglish  v.  Weathtfby,  %  Bl.  R.  24?. 

)(l.ate  case  in  B.R.  overruling^  Christie 
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drawer  cannot  be  resorted  to  for  non-paynaent  of  the  bill.— 
The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands 
of  the  acceptor*  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him.  The  notice  of  dishonour 
may  be  given  on  the  same  day  on  which  payment  is  refused"*. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  drawer*,  it  appeared  that  the  bill  had  been  drawn  on  the 
1st  of  March*  1806,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  afterdate:  and  the  plaintiff,  having 
become  the  holder  of  it,  had  placed  it  in  the  hands  of  his 
bankers,  Down  and  Co.  On  the  4th  of  June,  when  the  bilf 
became  due,  a  clerk  of  Down  and  Co.  presented  it  for  pay- 
ment; and  it  was  dishonoured.  On  the  6th  they  returned  it 
to  the  plaintiff,  who  by  letter  put  into  the  two-penny  post 
on  the  sixth,  gave  notice  to  the  defendant  of  the  dishonour; 
the  plaintiff  living  in  London,  and  the  defendant  at  Shiidwell. 
The  case  was  left  to  the  jury  on  the  question  whether  the 
notice  of  the  dishonour  had  been  given  in  reasonable  time; 
and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict 
for  the  plaintiff.  And  on  motion  for  a  new  trial,  on  the 
ground  that  due  diligence  had  not  been  used,  the  court  re- 
fused the  rule: — Le  Blanc,  J.  observing,  that  it  could  not  be 
contended  that  a  banker  ought  to  give  notice  of  the  dishonour 
to  any  but  his  customer^,  for  whom  be  held  the  bill;  and  be 
thought  that  the  holder  of  a  bill  might  avail  himself  of  the 
conveyance  by  the  two-penny  post. 

The  distance  at  which  the  parties  live  from  one  another  is 
immaterial,  provided  they  are  within  the  limits  of  the  two* 
penny  post;  and  it  is  sufficient  if  the  letter  be  put  into  the 
receiving* house  in  time  for  the  party  to  have  it  on  the  day 
when  he  ought  to  have  notice  of  dishonour^ 

Notice  to  the  drawers  of  non-payment,  by  sending  to  their 
counting-house,  during  hours  of  business,  on  two  successive 
days,  knocking  there,  and  making  noise  sufficient  to  be  heard 
by  persons  within,  and  waiting  there  several  minutes,  the  inner 
door  of  the  counting-bouse  being  locked,  is  suffiqient,  with- 
out leaving  a  notice  in  writing,  or  sending  by  the  post,  though 
some  of  the  drawers  live  at  a  small  distance  from  the  placed. 

Where  there  are  several  indorsements,  and  the  holder  gives 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor 


m  Bart>ridg«  ▼.  Manners,  3  Camp.  N.  P.  o  See  Robson  V.  Bennett,  2  Taunt.  388. 

C.  193.  p  Hilton  v.  Fairclougb,  2  Camp.  N.  P. 

n  S€Ottv.LifIbrd,  9£ait,347.  iCamp.  C.633. 

N.  P.c:  246.  S.  C.  See  also  Langdale  q  Crosse  v.  Smith,  1  M.  and  S.  &45. 

Y.  Trimmer,  15  East,  291. 
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any  prior  indorser,  in  bousd  to  transmit  the  notice  of 
nour  on  the  very  day  on  which  be  receives  it  Each  succes* 
atve  indorser  will  be  cbnsidered  as  having  used  due  diligence, 
if  he  transmit  the  notice  of  dishonour  on  the  day  after  it  is 
received,  in  a  case  where  all  the  parties  live  in  the  same  place; 
but  if  he  neglect  giving  the  notice  on  that  day»  and  the  day 
after,  it  will  be  too  late.  In  Smith  v.  Mullett,  2  Camp.  N« 
P.  C.  309.  Lord  EUenborough  said,  that  it  was  of  great  im- 
portance that  there  should  be  an  established  rule  upon  this 
subject,  and  he  thought  there  could  be  none  more  conveai- 
ent  than  that  where  the  parties  reside  in  London,  each  party 
should  have  a  day  to  give  notice.  In  that  case  the  plaintiff 
had  notice  of  dishonour  on  the  Monday,  and  did  not  give 
notice  to  his  indorser  until  the  Wednesday;  Lord  EUenbo- 
rough ruled,  that  as  a  day  had  been  lost,  the  notice  was  not 
given  in  due  time. — ^In  Jameson  v.  Swinton,  2  Camp.  If.  P.  C. 
373.  the  same  rule  was  recognised  by  Lawrence,  J.  viz.  that 
each  party  to  the  bill  has  a  day  to  give  notice,  with  this  ad- 
dition, that  a  subsequent  indorser  may  avail  himself  of  a  no- 
tice given  by  a  prior  indorser  to  the  drawer:  and  that  a  no- 
tice given  between  eight  and  nine  o*clock  in  the  evening  to  a 
party  living  at  Islington,  is  given  in  due  time.  See  2  Taunt* 
234.  S.  C. 

The  law  merchant,  however,  respects  the  religion  of  dif- 
ferent people;  and  consequently  a  person  is  not  required  to 
give  notice  of  the  dishonour  of  a  bill  on  a  day  when,  by  the 
rules  of  his  religion,  it  is  unlawful  to  attend  to  secular  affairs; 
e.  g.  a  great  Jewish  festival'. 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here 
in  England  with  power  to  accept  bills,  by  virtue  of  which 
power  the  agent  accepts  the  bill  in  question,  it  is  incumbent 
on  the  holder  to  present  such  bill  to  the  agent  for  payment^ 
if  the  drawee  continues  absent*. 

Where  a  bill  is  made  payable  at  a  banker's  in  the  city  of 
London,  it  is  sufficient  to  present  the  bill  for  payment  to  a 
clerk  of  the  banker  at  the  clearing  housed.  It  is  customary 
among  the  London  bankers,  in  their  dealings  with  each  other, 
not  to  pay  any  check  which  is  presented  by,  or  on  the  behalf 
of  another  banker,  after  four  o'clock  in  the  afternoon;  but 
merely  to  give  an  answer  to  the  person  so  presenting  it,  whe- 
ther it  is  a  good  check  or  not;  and  in  case  the  check  is  ap« 
proved,  a  mark  is  made  on  it,  either  by  the  person  presenting 

r  Lindo  v.  Unsworth,  2  Camp.  N.  P.  C.    t  lUynolds  v.  ChetUe,  9  Camp.  N. P.O. 

G02.  &86. 

•  Pbtlipt  T.  AsUinjr,  2  Taunt.  206. 
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it»  or  the  person  who  gives  the  answer;  and  a  check  so  marked 
is  considered  as  entitled  to  a  priority  of  payment  qn  the  next 
day.  It  is  not  necessary  to  present  a  check,  so  marked,  for 
ptiyment  at  the  ban/cing'kottse  on  the  next  day;  it  is  suffi-* 
cient  if  it  be  presented  at  the  elearing-Aouse^. 

A  presentment  at  a  banking-house  after  banking-hours, 
when  the  house  is  shut,  is  not  a  sufficient  presentment  to 
charge  the  drawer;  and  no  inference  is  to  be  drawn  from  the 
circumstance  of  the  bill  being  presented  by  a  notary^  that  it 
had  been  before  duly  presented  within  banking-hours*. 

Assumpsit  for  goods  sold  and  delivered^  P.  G.  I.  Defend- 
ant, about  nine  o'clock  on  Friday,  3rd  September,  1825,  pur- 
chased of  the  plaintiff's  servant,  in  the  market  at  Tavistock, 
three  oxen,  and  paid  for  them  in  seven  5l.  notes  of  Shieis  and 
Co.,  bankers  at  Devonport,  payable  to  bearer  at  Devonport, 
they  at  that  time  being  in  good  credit.  On  the  Saturday 
morning  there  was  a  run  upon  the  bankers,  but  they  conti- 
nued paying  all  their  notes  until  three  o'clock  of  the  after- 
noon of  that  day,  when  they  stopped  paymept;  the  usual 
hour  at  which  they  closed  the  business  of  the  day  being  four 
o'clock.  The  plaintiff's  servant  returned  home  in  the  even- 
ing of  the  Friday,  but  the  plaintiflT  not  being  at  home,  the 
notes  in  question  were  not  delivered  to  him  until  the  follow- 
ing evening.  The  plaintiff  resided  at  a  place  distant  twenty 
miles  from  Devonport.  The  notes  never  were  presented  at 
all.  Per  Cur.  "This  is  the  ordinary  case  of  a  bill  or  note 
payable  to  the  bearer,  on  demand,  on  a  banker,  given  by  way 
of  payment.  A  party  receiving  back  a  note,  if  payable  in  the 
place  where  it  is  given,  is  not  bound  to  present  it  until  the 
morning  of  the  next  day  of  business  after  its  receipt;  and  if 
payable  elsewhere,  he  is  bound  to  send  it  by  the  post  of  the 
day  next  following  that  on  which  it  was  given  him.  The 
plaintiff  was  not  bound  to  send  these  before  the  Saturday's 
post,  in  which  case  they  could  not  have  been  presented,  as 
the  bank  had  stopped." 

Where  the  holder  of  a  bill  of  exchange  intends  to  sue  any 
of  the  indorsers,  it  is  incumbent  on  him  first  to  demand  pay« 
ment  from  the  acceptor,  on  the  day  when  the  bill  becomes 
due*,  and  in  case  of  refusal,  to  give  due  notice  thereof,  within 
a  reasonable  time,  to  the  indorser. 

Notice  of  dishonour  must  be  given  within  a  reasonable 
time.  The  general  rule,  as  it  may  be  collected  from  Tindal 
V.  Brown,  1  T.  R.  167.  seems  to  be  with  respect  to  persons 

u  RobiOD  V.  Bennett,  2  Taunt.  3^.  y  Snmt%  v.  Holditch,  R.  %  E.  7 Geo.  4. 
%  Eiibfil  ▼.  Teed,  I  M.  And  8.  28.  i  Ruiblon  t.  Aipinall,  Poug.  679. 


348  BILLS  OF  EXCHANGE; 

living  in  the  satne  town^  that  the  notice  shall  be  given  by  the 
next  day;  and  with  regard  to  such  as  live  at  dtfierent  places, 
that  it  shall  be  sent  by  the  next  post  But  if  in  any  particu- 
lar place  the  post  should  go  out  so  early  after  the  receipt  of 
the  intelligence,  as  that  it  would  be  inconvenient  to  require  a 
strict  adherence  to  the  general  rule,  then,  with  respect  to  a 
place  so  circumstanced,  it  would  not  be  reasonable  to  require 
the  notice  to  he  sent  till  the  second  post.  In  Haynes  v.  Birks, 
3  Bos.  and  Pul.  599.  where  the  bill,  which  was  put  by  the 
plaintiff  in  the  hands  of  his  banker  to  present  for  payment, 
having  been  dishonoured  in  London  about  two  o'clock  on 
Saturday,  and  presented  again  at  nine  in  the  evening  by  a 
notary,  and  notice  given  of  the  dishonour  to  the  plaintiff  on 
Monday,  at  Knightsbridge,  who  gave  notice  to  the  indorser 
of  it  on  Tuesday  at  noon,  in  Tottenham  Court  Road,  it  was 
holden  that  this  notice  was  reasonable  notice;  Lord  Alvan- 
ley,  C.  J.  observing,  that  it  did  not  appear  at  what  time  on 
Monday  the  plaintiff  received  the  notice  from  his  banker; 
that  he  was  not  bound  to  be  at  home  the  whole  of  the  day; 
and  supposing  him  to  have  returned  home  late  in  that  day, 
he  was  not  bound  to  send  a  special  messenger  to  the  defend- 
ant; if  he  informed  the  defendant  by  the  course  of  the  post 
it  was  sufficient:  and  supposing  him  to  have  so  done,  the 
defendant  would  only  receive  his  letter  on  Tuesday.  The 
Chief  Justice  added,  "There  is  not  any  law  which  requires 
notice  to  be  given  within  any  certain  fixed  time;  it  need  not 
be  given  with  all  the  dispatch  which  can  possibly  be  used, 
but  with  all  the  dispatch  that  can  reasonably  be  expected." 
Whether  notice  has  been  given  within  a  reasonable  time  ap- 
pears to  be  a  mixed  question  of  law  and  fact,  or  rather  a  ques- 
tion of  law  dependent  on  facts,  viz.  the  situation  and  places 
of  parties,  post  hours,  and  the  like.  See  Darbishire  v.  Par- 
ker, 6  East's  R.  3.  where  this  question  was  agitated,  and  the 
cases  on  this  point  are  collected.  A  country  banker,  with 
whom  a  bill  of  exchange  payable  in  London  is  deposited,  has 
an  entire  day  after  receiving  notice  of  its  dishonour  to  trans- 
mit the  same  to  his  customer,  so  that  notice  by  the  next  day's 
post,  though  it  be  not  the  next  poat/  will  be  time  enough: 
therefore  where  the  indorsee  of  a  bill,  payable  at  a  banker's 
in  London,  deposited  it  with  his  bankers  in  the  country,  who 
caused  it  to  be  duly  presented  for  payment  on  the  I4tb,  when 
it  was  dishonoured,  and  notice  sent  by  the  post  to  the  coun- 
try bankers  on  the  loth,  which  reached  them  on  the  morning 
of  the  17th,  (being  Sunday,)  and  they  on  the  next  day  sent, 
notice  by  the  post  to  the  indorsee,  but  not  until  after  twelve 
at  noon,  at  which  hour  the  post. had  set  out  for  the  place 
where  the  indorsee  resided,  in  consequence  of  which  it  did 
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not  go  until  the  next  poet;  it  was  holden,  that  the  notice  was 
within  time.  Bray  v.  Hadwen.  5  M.  &  S.  43.  See  also  Wil- 
liams V.  Smith,  2  B*  and  A.  496.  and  Wricbt  y.  Shawcrossi 
ibid;  501.  n.  where  the  same  rule  was  laid  down,  that  the 
party,  in  order  to  avoid  laches»  must  give  notice  by  the  next 
day's  post,  and  not  by  the  next  possible  post. 

So  before  the  indorsee  of  a  promissory  note  payable  to  A. 
or  order  brings  an  action  against  the  indorser,-ne  must  make 
a  demand,  or  use  due  diligence  to  obtain  payment  from  the 
maker  of  the  note,  per  Lord  Mansfield,  C.  J.  in  Heylin  v. 
Adamson,  2  Burr.  676-7,  who  added,  that  this  was  determined 
in  C.  B.  on  great  consideration  in  Pasch.  4  Geo.  2.  cited  by 
Lee,  C.  J.  in  Collins  v.  Butler,  2  Strange,  1087*  But  where 
the  indorser  has  paid  part  of  the  money,  that  circumstance 
is  sufficient  to  dispense  with  proving  a  demand  on  the  maker 
of  the  note.  Per  Lee,  C.  J.  Midd.  sittings.  B.  R.  Str.  1246. 
It  is  not  an  excuse  for  not  making  a  demand  on  a  note  or 
bill,  or  for  not  giving  notice  of  non-payment,  that  the  maker 
or  acceptor  has  become  a  bankrupt,  as  many  means  may  re- 
main of  obtaining  payment  by  the  assistance  of  friends  or 
otherwise.  Admitted  in  Russell  v.  Langstaife,  Doug.  515. 
and  in  Warrington  v.  Furbor,  8  East,  945.  But  as  to  coun-* 
try  bank-notes,  see  ante,  p.  347*  James  v.  Holditch. 

Such  demand,  refusal,  or  default,  and  notice  thereof,  must 
be  alleged  in  the  declaration  and  proved.  The  reason  on 
which  this  rule  proceeds  is  this;  the  indorser  is  in  the  nature 
of  a  surety  only,  and  his  undertaking  to  pay  the  bill  is  not  an 
absolute,  but  conditional  undertaking;  that  is,  in  the  event  of 
a  demand  made  on  the  acceptor,  (who  is  primarily  liable)  cti 
the  time  when  the  biU  becomes  due^  and  refusal  on  his  part,  or 
neglect  to  pay.  It  is  not  necessary  to  make  any  demand  on 
the  drawer*. 

The  notice  of  dishonour  must  proceed  from  the  person 
who  can  give  the  drawer  or  indorser  his  immediate  remedy  on 
the  bill. 

In  an  action  against  the  defendant  as  indorser  of  a  bill^,  to 

Erove  notice  of  non-payment  A.  was  called,  who  swore  that 
e  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discounted  ;  that  when  it  became  due,  it  was  in  the 
nands  of  one  Abbott,  to  whom  the  plaintiff  had  indorsed  it: 
that  the  day  after,  the  witness  met  the  defendant  and  told  him 
it  had  not  been  paid :  that  the  defendant  asked  who  held  it, 
and  that  the  witness  answered,  it  lies  at  Messrs.  Bonds,  Ab^ 

a  Hejlin  ?.  Adamiou,  2  Burr.  678.    •     b  Stewart  t.  Kennett,  2  Camp.  K.  P< 

C. 177. 
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bott^s  bflilkerfi.  Lord  EIIenborough»  C.  J. ;  "  If  you  con\6 
make  A.  tbe  agent  of  the  bolder  of  the  bill,  the  notice  would 
be  sufficient:  but  in  reality  he  was  a  mere  . stranger.  The 
bill,  when  dishonoured,  lay  at  tbe  bankers  of  Abbott,  with 
.whom  A.  had  no  sort  of  connection.  But  the  notice  must 
come  from  tbe  person  who  can  give  tbe  drawer  or  indoreer 
his  immediate  remedy  upon  tbe  bill ;  otherwise  it  >8  merely 
an  historical  fact.  In  this  case  A.  was  not  possessed  of  tbe 
bill,  and  bad  no  control  over  it.  Tbe  defendant,  therefore,  is 
)K>t  proved  to  have  bad  any  legal  notice  of  the  dishonour  of 
the  bill,  and  is  discharged  from  tbe  liability  he  contracted, 
by  indorsing  it."    Plaiotiflf  nonsuited. 

Tbe  notice  must  contain  an  intimation  that  payment  has 
been  refused  by  tbe  acceptor^;  for  a  letter  merely  containing 
a  demand  of  payment  has  been  holden  not  to  be  a  sufficient 
notice. 

In  an  action  by  the  indorsee  against  drawer  and  indorser 
of  a  bill  accepted,  payable  at  a  particular  place,  proof  of  a 
demand  at  that  place,  was  holden  sufficienl**  without  proof 
of  notice  to  tbe  acceptor  of  non-payment. 

Cases  frequently  occur,  in  which  it  is  impracticable  to 
make  an  actual  demand ;  under  these  circumstances,  due  di^ 
ligence  to  obtain  payment  from  the  acceptor  is  equivalent  to 
a  demand.  In  lilce  manner  where  the  residence  of  tbe  in- 
dorser is  unknown  to  the  bolder,  if  due  diligence  be  used  in 
discovering  tbe  place  of  residence,  and  notice  is  given  as  soon 
as  that  is  discovered,  it  is  sufficient^. 

As  tbe  rule  requiring  notice  is  introduced  for  the  benefit 
of  the  party  to  whom  such  notice  is  given,  of  course  it  may 
be  waved  by  that  party.  Qmlibet  potest  renunciare  juri  pro 
se  introducto.  In  some  cases  the  rule  is  dispensed  with,  as 
where  tbe  drawer  has  not  any  effects  in  the  bands  of  the  ac- 
ceptor; for  then  tbe  drawer  is  presumed  to  have  notice  that 
tbe  bill  will  not  be  paid ;  besides,  not  having  any  effects  to 
withdraw  from  the  hands  of  tbe  acceptor,  he  cannot  sustain 
any  injury  from  the  want  of  notice.  But  the  circumstance 
of  the  indorser  having  effects  in  tbe  bands  of  tbe  acceptor 
will  not  entitle  tbe  drawer  to  notice,  if  tbe  drawer  has  not 
any  effects  in  the  bands  of  the  acceptor.  This  was  decided 
in  the  case  of  Walwyn  v.  St.  Quintin,  1  Bos.  and  Pul.  659. 
which  was  an  action  of  assumpsit  on  a  bill  of  exchange  drawn 
by  defendant  on  one  Dean,  (by  whom  it  was  accepted)  in  fa- 
vour of  Thomas,  by  whom  it  was  indorsed  to  plaintiff.    The 

c  Hartley  v.  Case,  4  B.  &  C.  839.  e  Bateman  v.  Jotepb,  13  Eagt,  433* 

d  Edwards  t.  Dick,  4  B.  &  A.  213. 
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bill  was  drawn  to  accommodate  Thomas  the  itidorser^  who 
bad  placed  securities  on  which  he  wished  to  raise  money  in 
the  hands  of  the  acceptor,  but  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor.  The  bill,  not  having  been  paid 
when  due,  was  protested ;  but  notice  of  non-payment  was 
not  given  to  the  drawer  till  four  days  afterwards.  The  plain- 
tiff having  threatened  to  sue  the  indorser  and  acceptor,  the 
indorser  paid  part  of  the  money  due  on  the  bill  to  plaintiff's 
attorney ;  afterwards,  on  a  representation  being  made  to  the 
plaintiff  of  the  probability  of  the  acceptor  being  able  to  pay 
at  a  future  period,  plaintiff  agreed  not  to  press  bim.  It  was 
bolden,  that  it  was  not  necessary  to  give  the  drawer  notice  of 
the  dishonour,  the  drawer  not  having  any  effects  in  the  hands 
of  the  acceptor,  although  the  indorser  had. 

Action  by  plaintiff,  as  drawer,  against  defendant,  asacceptor 
of  bill  for  3O0L  at  two  months,  accepted  payable  at  Messrs. 
Coutts  and  Co.  no  proof  of  notice  to  defendant  of  dishonour; 
but  proof  that,  although  defendant  when  bill  was  drawn  had 
a  balance  of  700/.  in  the  hands  of  Messrs.  Coutts  and  Co., 
yet  that  balance  at  the  time  when  the  bill  became  due  was 
reduced  to  40/.  Held'  that  defendant  was  not  entitled  to 
notice  of  dishonour.  Q.  if  in  such  case  any  notice  be  neces- 
sary, for  the  acceptor  having  appointed  a  special  place  for 
payment  may  be  considered  as  having  made  Messrs.  Coutts 
and  Co.  his  agents  for  the  purpose  of  paying  the  bill,  and  then 
their  refusal  to  pay  may  be  considered  as  a  refusal  by  him. 

From  the  circumstance  of  part  payment  of  a  bill  without 
any  objection  to  the  want  of  notice^,  a  jury  may  be  directed 
to  presume  that  notice  was  regularly  given. 

Proiest.'^u  addition  to  notice  of  dishonour,  it  is  necessary 
-for  the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (12)  it 
for  non-payment ;  but  where  there  has  been  a  promise  of  pay- 
ment, after  bill  became  due,  such  promise  supersedes  the  ne- 
cessity of  proving  either  presentment  for  payment^  notice  of 
dishonour,  or  protest'. 

But  where  the  drawer  of  a  foreign  bill  of  exchange,  at  the 
time  of  the  drawing,  was  in  a  foreign  country,  but  returned 
home  before  it  became  due,  at  which  time  it  was  dishonoured 

t  Smith  y.  Thatcher,  4  B.  &  A.  SCO.        i  Gibbon  v.  Coggon,  2  Camp.  N.  P.  C. 
g  Horford  v.  Wilson,  1  Taunton's  R.  13.        188. 
h  Greenway  t.  Hindley,  4  Camp.  62. 


(12)  See  ths  form  of  protest  used  in  England.    Chitty  on  Bills* 
p.  159. 
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ftnd  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  bouse,  held  that  this  was 
sufficient^ 

It  appears,  from  a  passage  extracted  from  the  case  of  Tas- 
sel ▼.  Lewis,  Lord  Raym.  743.  ante,  p.  343.  that  this  protest 
ought  to  be  made  on  the  last  day  of  grace  (13).  This  strict- 
ness, however,  is  not  observed  in  practice.  The  modern  usage 
is  for  the  notary  to  make  a  minute  on  the  bill,  consisting  of  his 
initial,  the  day,  month,  and  year  when  payment  was  refused, 
and  charges  for  making  the  minute.  1  his  minute,  which  is 
called  noting,  is  unknown  in  the  law  as  distinguished  from 
the  protest  The  notary  having  made  his  minute^  draws  up 
the  protest  at  his  leisure. 

In  Buller*s  Nisi  Prius,  p.  972.  it  is  said,  *'  That  the  use  of 
noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and 
be  dated  of  the  day  the  noting  was  made." 

The  practice  certainly  is  as  here  stated ;  but  in  Chaters  v. 
Bell,  4  Esp.  N.  P.  C.  48.  a  question  was  raised,  whether  the 
protest  ought  not  to  be  drawn  on  the  day  on  which  the  bill 
is  dishonoured  ;  and  it  was  contended,  that  the  mere  noting 
the  bill  on  that  day,  and  drawing  the  protest  on  a  subsequent 
day,  was  insufficient  Lord  Kenyon  was  of  opinion  that  it 
was  sufficient;  and  a  new  trial  having  been  granted,  Lord 
Ellenborough  agreed  in  opinion  with  Lord  Kenyon.  A  case 
was  then  reserved  for  the  opinion  of  the  court,  and  after  ar- 
gument,  the  court,  conceiving  the  question  to  be  of  great  im- 
portance, directed  it  to  be  turned  into  a  special  verdict  But 
the  sum  in  dispute  being  very  small,  and  the  parties  unwilling 
to  incur  the  expense  of  a  special  verdict,  the  recommendation 
of  the  court  was  not  attenaed  to,  and  the  case  was  not  men^ 
tioned  again. 

The  protest  must  be  stamped. 

The  protest  for  non-payment  on  inland  bills  of  exchange  is 
regulated  by  the  statute  9  ?nd  10  W.  3.  c.  17. ;  for  at  common 
law  a  protest  was  not  required  on  siich  bills;  and  the  power 
of  protesting  given  by  this  statute  is  attended  with  veiy  few 
advantages ;  so  that  it  is  not  very  frequently  exercised. 

k  Robins  ▼.  Gibson,  1  M.  &  S.  288. 


(13)  With  regard  to  foreign  bills  of  exchange,  all  the  books 
^ree  that  the  protest  must  be  made  on  the  last  day  of  grace.  Per 
BuUer,  J.  in  Leftly  v.  Mills,  4  T.  R.  174. 
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Having  inserted  this  statute  before,  p.  399,  330,  as  an  in- 
troduction to  the  statute  3  and  4  Ann,  c.  P.  which  gives  the 
protest  for  non-acceptance  on  inland  bills  of  a  certain  descrip- 
tion^ I  must  refer  the  reader  to  that  part  of  the  work. 

It  remains  only  to  observe,  that  the  holder  of  a  check  is  not 
bound  to  give  notice  of  its  dishonour  to  the  drawer,  for  the 

urpose  of  charging  the  person  from  whom  he  received  it. 

t  is  sufficient,  if  he  presents  it  with  due  diligence  to  the 
bankers  on  whom  it  is  drawn,  and  gives  due  notice  of  its  dis« 
honour  to  those  only  against  whom  he  seeks  his  remedy. — 
If  a  banker  in  London  receives  a  check,  by  the  general  post, 
one  day,  and  presents  it  for  payment  the  next  day,  he  will  be 
considered  as  having  used  due  diligence^ 


I 
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Bill  may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  indorser". 

So  if  the  indorsee  receive  part  payment  from  the  acceptor", 
and  take  from  him  a  security  for  the  remainder,  with  the  ex- 
ception of  a  nominal  sum,  the  indorser  is  discharged.  Re- 
ceipt of  part  of  the  money  from  an  acceptor  will  not  dis- 
charge the  drawer,  if  timely  notice  be  given  that  a  bill  is  not 
duly  paid.  Bull.  N.  P.  971.  The  receipt  of  part  of  the  sum 
mentioned  in  the  bill  from  the  drawer,  will  operate  as  a  dis- 
charge  to  the  acceptor,  only  pro  tanio.  Bacpn  v.  Searles, 
1  H.  Bl.  88.  Notwithstanding  the  receipt  of  part  from  the 
indorser,  the  holder  may  recover  the  whole  amount  of  the 
bill  from  the  drawer.  Johnson  v.  Kenyon,  2  Wils.  262. 
Walwyn  v.  St.  Quintin,  I  Bos.  and  Pul.  652. 

Where  the  holder,  after  receiving  part  payment  from  the 
acceptor^,  agreed  to  take  a  new  acceptance  from  him  for  the 
remainder,  payable  at  a  future  date,  and  that  in  the  mean 
time  the  bolder  should  keep  the  original  bill  in  his  hands  as 
a  security;  it  was  holden,  that  such  agreement  amounted  to 
giving  time  and  a  new  credit  to  the  acceptor,  and  discharged 
the  indorser,  who  was  not  a  party  to  such  agreement. 

1  Rickford  V.  Ridge,  2  Camp.  N.  P.  G.  n  English  v.'Darley,  2  Bos.  &  Pul.  61. 

637.  See  Uie  opinion  of  Eldon,  C.  J. 

sn  £x.parte  Smith,  Co.  B.  L.  5th  edit,  o  Gould  t.  Robson,  8  £ait,  670, 

p.  168, 168.  S  Bro.  Ch.  C.  1.  S.  C. 

tA 
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Bt|t  9,  mere  forbearance  to  sue  the  acoeptor  after  prolyl 
for  noo-paymenty  and  notice,  or  wbat  is  equivalent  to  notice^ 
thereof  to  the  drawer,  will  not  discharge  the  drawer^. 

A  bill  of  exchange  having  Ijeen  dishonoured,  the  acceptor 
transmitted  a  new  bill  for  a  larger  amount  to  the  payee,  but 
had  not  any  communication  with  him  respecting  the  first 
The  payee  discounted  the  second  bill  with  the  holder  of  the 
first,  which  he  received  back  qs  part  of  the  amount,  and  af- 
terwards, for  a  valuable  consiaeration,  indorsed  it  to  the 
plaintiff:  it  was  holden^,  that  the  second  bill  was  merely  a 
collateral  security,  and  that  the  receipt  of  it  by  the  payee  did 
not  amount  to  giving  time  to  the  acceptor  of  the  first  bill  so. 
as  to  exonerate  the  drawer. 

The  cases  ex-parte  Smith  and  English  v.  Darley,  seem  to 
have  proceeded  on  a  principle  of  law  resulting  from  the  re- 
lation in  which  the  acceptor  of  a  bill  of  exchange  may  be 
considered  as  standing  with  respect  to  the  other  parties.  Al- 
though by  his  acceptance  he  only  Undertakes  to  pay  the  det^ 
of  another,  viz.  of  the  drawer,  yet  is  he  primarily  liable;  for 
it  is  incumbent  on  the  holder  of  the  bill  to  resort  to  him  in 
the  first  instance.  Under  this  view,  although  his  engagement 
b  really  only  a  collateral  engagement,  yet  he  may  be  consi- 
dered as  the  principal  debtor,  and  the  remaining  parties  as 
sureties  only.  Now,  in  the  case  of  simple  contracts,  if  a  cre- 
ditor give  time  to  the  principal  debtor  (14),  the  collateral 
sureties  are  discharged  both  in  law  and  e<][uity',  because  the 
creditor  cannot  call  on  the  other  parties  without  an  injury  to 
the  person  to  whom  he  has  given  time. 

If  the  holder  of  a  bill  of  exchange  accepted  for  the  accom- 
modation of  the  drawer,  takes  a  cognovit  from  the  drawer  for 
payment  by  instalments,  he  does  not  thereby  discharge  the 
acceptor ;  whether  the  holder,  at  the  time  of  taking  the  bill, 
knew  it  was  an  accommodation  bill  or  not*. 

p  2Dd.  Reiolutioa  in  Walwyn  v.  St.  Jan.  540.aiidNi8betv.Smith,2Bro. 

Quintin,  1  Bob.  &  PuL  652.  fuUy  Ch.C.579. 

stated,  ante,  p.  350.  s  Fentum  y.  Pocock,  5  Tannt.  ^^.. 

q  Prlns^  ▼.  Clarkson,  I  Barnewall  and  ovemiling^  Laxton  v.  Peat,  2  Camp. 

Cittwell,  14.  N.  P.  C.  185.    See  alM  Raggett  iL 

jr  Per  Chambre,  J.  3  Boa.  k,  PuL  360.  Azmore,  4  Taunv  73Q, 

See  also  Rees  y.  Berrington,  2Ves. 


(14)  Without  any  reserve  of  the  remedy  against  the  sureties,  per 
Lord  EldoD,  Ch.  ex-parte  Giffoid,  6  Vesey,  807.  See  also  Orme 
▼.  Young,  Holt*s  N.  P»  C.  84.  and  Dunn  v.  Shee,  Holt's  N.  P.  & 
399.  in  which'last  case  it  was  holden,  that  time  given  to  a  surety, 
without  the  privity  of  the  co-surety,  would  not  discbarge  the  co^ 
surety. 
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'  ^  Tbe  docjtriM  laid  down  io  ex-parte  Stnith  and  English  v. 
Darley»  must  be  coniioed  to  those  cases  in  which  the  agrea- 
ment  between  tbe  bolder  and  acceptor  is  made  without  the 
consent  of  tbe  other  parties  tf>  tbe  bill,  for  otherwise  they 
will  not  be  discharged.  This  appears  from  the  case  of  Clark 
and  others*  executors  of  Males  v«  Devlin,  C.  B.  E.  43  Geo.  3. 
3  Bos.  and  Pul.  363.  in  which  it  was  adjudged,  that  th^ 
drawer  of  a  bill»  who  had  assented  to  tbe  hokler's  taking  a 
security  from  the  acceptor*  was*  notwithstanding  such  secup 
rity*  liable  to  an  action  at  the  suit  of  tbe  holder. 

The  bolder  of  a  bill*  on  its  becoming  due*  allowed  tbe  ac- 
ceptor to  renew  it  without  consulting  the  indorser:  but  tbe 
indorser  afterwards  meeting  the  acceptori  told  him  that  it  was 
the  best  thing  t/tat  could  be  done;  it  was  holden  that  this 
was  not  a  recognition  of  the  terms  granted  by  the  holder  to 
the  acceptor*  and  that  tbe  indorser  was  discharged^ 

The  holder  may  sue  a  prior  indorser*  ftlthougb  he  has 
taken  in  execution  a  subsequent  indorser,  and  afterwards  let 
him  go  at  large  on  a  letter  of  license*  without  having  paid  tbe 
debt,.  In  a  case  where  an  action  was  brought  by  several  , 
partners*  as  indorsees  of  a  promissory  note  against  the  de* 
fendant  as  indorser*  and  it  appeared  in  evidence*  that  one  of 
the  partners  bad  diBcharfi[ed  a  prior  indorser*  by  a  deed  of 
composition ;  it  was  holden*  that  such  deed  operated  as  a 
release  to  the  defendant'  (15).    But  where  the  indorsee  of  a 

i  Witball   ▼•   Mastermao   and    Co.*    x  Ellison  and  others  t.  DoBell*  Bristol 

%  Camp.  N.  P.  C.  179,  Sum.  Ass.  181 1*  M.  S. 

Q  Hailing  v.  Mulhall,  2  fil.  R.  1235. 

(15)  ••  If  a  holder  enter  into  an  agreement  with  a  prior  indorser 
SQ  the  morning*  not  to  sue  him  for  a  certain  period  of  time*  and  then 
oblige  a  tuhteqxufnt  indorser  in  the  evening  to  pay  the  debt*  the  latter 
must  immediately  resort  to  the  very  person  for  payment  to  whom  tbe 
holder  has  pledged  his  faith  that  he  shall  not  be  sued.  In  the  case 
ex.  p«  Smith*  Lord  Thurlow*  after  consulting  with  all  the  judges,  was 
of  opinion*  that  the  holder  of  a  bill  by  entering  into  a  composition 
with  the  acceptor*  discharged  the  indorser*  and  accordingly  ordered 
the  proof  agamst  the  estate  of  the  latter  to  be  expunged*  proceeding 
on  the  ground  of  the  acceptor's  liability  being  varied  by  the  act 
of  the  holder.  We  all  remember  the  case  where  Mr.  Richard  Burke 
being  surety  for  an  annuity*  the  grantee  gave  time  to  the  principal, 
and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby*  though  the 
principal  was ;  but  it  was  answered  that  the  grantee  could  make  no 
demand  upon  the  surety*  because  he  must*  hy  so  doing*  enforce  a- 
myment  from  the  principal*  contrary  to  the  aereemenU"  Per  Lord 
£ldon*  C.  J.  in  Enelisb  v.  Darley*  2  Bos.  &  Pul.  62.  See  also  Bank 
of  Ireland  v.  Beresunrd  and  another*  6  Dow,  234. 
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.note  made  by  the  defendant  for  the  accommodation  of  the 
payee  and  indorser  covenanted  not  to  sue  the  payee  and  in- 
dorser,  it  was  bolden,  that  the  defendant  could  not  avail  him- 
0elf  of  this  covenant,  in  an  action  brought  against  him  by  the 
indorsee,  although  the  defendant,  by  the  verdict  against  him 
in  this  action,  would  have  a  right  to  recover  over  against  the 
payee  and  indorser^ 

The  holder  sued  the  acceptor,  and  charged  him  m  execu- 
tion*; the  latter  obtained  nis  discharge  under  the  Lords* 
Act ;  the  holder  then  sued  the  drawer,  and  recovered  the 
amount  of  the  bill ;  whereupon  the  drawer  sued  the  accep- 
tor, and  charged  him  in  execution ;  this  was  bolden  regular, 
for  although  the  discharge  of  the  acceptor,  under  the  Lords' 
Act,  was  a  satisfaction  of  the  debt  as  to  the  holder,  yet  it 
would  not  operate  as  such  between  the  drawer  and  acceptor. 


VIIL  Of  the  Action  on  a  Bill  of  Exchange — Evidence — 

Recovery  of  Interest, 

A  BILL  of  exchange  being  a  simple  contract,  the  form 
of  action,  which  is  adopted  for  the  recovery  of  the  sum  of 
money  mentioned  in  the  bill  in  case  of  non-acceptance  or 
non-payment,  is  a  special  assumpsit ;  and,  consequently,  the 
rule  laid  down  in  the  third  section  of  the  chapter  on  as- 
sumpsit, ante,  applies  here,  viz.  that  the  declaration  must 
state  the  contract  (which  in  this  case  is  the  bill,)  truly  and 
correctly,  that  is,  either  in  the  terms  in  which  it  was  made, 
or  according  to  the  legal  etTect  and  operation  of  those  terms: 
for  a  variance  in  any  material  point  between  the  contract 
alleged,  and  the  contract  proved,  will  be  fatal.  As  where 
the  declaration  stated  the  bill  to  be  drawn  by  John  Crouch\ 
and  upon  the  production  of  the  bill  in  evidence,  it  appeared 
to  have  been  drawn  by  John  Cotich,  it  was  holden  that  the 
variance  was  fatal.  So  where  it  was  alleged  in  the  declara- 
tion that  the  bill  was  for  value  received  by  J.  S.,  and  upon 
the  production  of  the  bill  in  evidence,  it  purported  to  be 
drawn  on  the  defendant  by  J.  S.  payable  to  his  own  order, 
valued  received,  this  was  holden^  a  variance,  for  the  meaning 

y  Mallfitv.Tbompton,  i>£ip.  K.P.  C.  a  Wbitwell  y.  BenDett,  3  Bot.    and 

178.  Pul.559. 

f  MacdoQAld  Y.BoTiogtoD,  4  T.  R.  825.  b  Hiphmore  v.  Primrofe^  5  Maale  and 

-  eited  in  EngUab  r.  Darle/,  2  Boa.  ft  SelwjD,  65. 
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wasy  that  value  was  received  by  the  defendant  the  drawee. 
So  where  the  declaration  stated  that  the  biH  was  drawn  and 
accepted  at  Dublin,  to  wit,  at  Westminster,  for  a  certain  sum, 
without  alleging  it  to  be  at  Dublin,  in  Ireland ;  it  was  holden*- 
that  the  bill  must  be  taken  to  have  been  drawn  in  England 
for  English  money;  and  therefore,  proof  of  a  bill  drawn  at 
Dublin,  in  Ireland,  for  the  same  sum  in  Irish  money,  which 
differs  in  value  from  English  money,  did  not  support  the  de- 
claration. But  where  the  declaration  stated  the  bill  to  be 
drawn  upon,  and  accepted  by  the  three  defendants,  and  it 
appeared  in  evidence  that  the  three  defendants  wiere  in  part- 
nership with  J«  S.  and  that  the  bill  was  drawn  upon  and  ac- 
cepted by  the  three  defendants,  and  J.  S.  who  was  dead ;  it 
was  bolden'  not  to  be  a  variance. 

It  will  be  sufficient,  however,  to  state  the  instrument  ac- 
cording to  its  legal  effect  and  operation. 

As  where  a  bill  of  exchange  was  payable  to  a  fictitious 
payee  or  order,  and  indorsed  in  the  name  of  such  fictitious 
payee  by  agreement  between  the  drawer  and  acceptor,  it  was 
nolden  that  an  innocent  indorsee,  for  a  valuable  consideration, 
might  declare  on  such  bill  as  payable  to  bearer^  either  against 
the  drawer*,  or  against  the  acceptor^  of  the  bill. 

Where  the  indorsement  by  the  payee  is  in  blank,  and  there 
is  a  mesne  indorsement  between  that  indorsement  and  the 
indorsement  to  the  bolder,  the  bolder  may  strike  out  the 
mesne  indorsement,  and  the  indorsement  to  himself,  and  state 
himself  in  the  declaration  as  indorsee  of  the  payee,  and  this 
rule  holds  although  the  mesne  indorsement  be  a  special  in- 
dorsement. Smith  V.  Clarke,  Peake*s  N.  P.  C.  225.  and  1  Esp. 
N.  P.  C.  180.  So  if  a  bill  be  drawn  payable  to  A.  who 
indorses  it  to  B.,  by  whom  it  is  indorsed  to  C.  who  after- 
wards indorses  it  to  the  holder;  the  holder  may  state  in  his 
declaration  that  the  bill  was  indorsed  by  A.  to  C.  who  in- 
dorsed it  to  the  holder,  leaving  out  the  intermediate  indorse- 
ment, to  B.    Chaters  v.  Bell,  4  Esp.  N.  P.«C.  $10. 

.  If  it  is  alleged  in  the  declaration,  that  the  defendant  on 
such  a  day  drew  a  bill  of  exchange,  a  variance  between  the 
day  laid  in  the  declaration,  (although  not  under  a  viz.)  and 
the  date  of  the  bill  will  be  immaterial^;  but  if  it  be  alleged 
that  defendant,  on  such  a  day^  made  his  bill  of  exchange. 


e  Kearney  T.Kins,  3  B.&  A.  301.  3  Feb.  1791.  dit8.ThurIow,Gh.  Ejre* 

d  Mounutepben  v.  Brook  and  others,  C.  J.  Heath,  J. 

1  B.  &  A.  224.    See  ante,  p.  104.  n.  g  Cozod  ▼.  Lyon,  York  Lent.  An.  ] SIO. 

c  CoUiBT.Emett,lH.B1.318.  Thompson,   B.  2  Camp.  N.  ^^  C 

GibiOD  V.  Minet,  1  H.  Bl.  669.  D.  1>.  307.  n. 
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leairiMg  date  the  same  day  and  year  aforesaid,  then  a  vair*- 
anee  between  the  days  will  be  fatal'. 

'  In  an  action  upon- a  bill  of  exchange*,  it  is  not  necessary 
to  set  forth  the  custom;  for  lex  mercatoria  est  lex  terree,  and 
although  plaintiff  sets  it  forth,  and  does  not  bring  his  case 
within  it,  yet  if  by  the  law  of  merchants  he  has  right,  the 
setting  forth  the  custom  shall  be  rejected  as  surplusage. 

A  bill  of  exchange  **  payable  to  A,  or  order,  value  received^* 
may  be  alleged  to  be  a  bill  for  value  received  by  ilie 
drawer^* 

Id  an  action  by  the  payee  of  a  bill  of  exchange  against  the 
acceptor,  on  a  bill  payable  to  the  plaintiff  or  order,  the  de- 
claration omitted  to  allege  a  deliv^y  to  the  payee;  it  waa 
bolden,  on  special  demurrer,  tiiat  the  omission  was  immate- 
rial, and  that  the  allegation  that  the  drawer  made  the  bill 
was  suiHcient',  for  that  included  the  delivery  of  the  bill  to 
the  payee. 

In  a  late  case",  where  an  action  was  brought  against  the 
acceptor  of  a  bill  payable  to  the  plaintiff's  otvn  order,  and 
the  declaration  alleged  a  delivery  of  the  bill  to  the  defendant, 
which  he  afterwards  accepted.  On  special  demurrer,  because 
it  was  not  alleged  that  the  defendant  ever  redelivered  the  bill 
to  the  plaintiff,  the  court  were  of  opinion  that  there  was  not 
any  ground  for  the  objection ;  for  the  acceptance  of  the  bill 
vested  a  rigtit  in  the  drawer  to  sue  upon  it;  and  if,  after  ac- 
ceptance, the  acceptor  improperly  detained  the  bill  in  his 
hands,  the  drawer  might  nevertheless  sue  him  oh  it,  and  give 
him  notice  to  produce  the  bill,  or  on  his  default  give  parol 
evidence  of  it. 

In  an  action  brought  on  a  bill  payable  to  the  plaintiff's 
own  order,  it  is  not  necessary  for  the  plaintiff  to  allege  in  the 
declaration,  that  be  has  not  made  any  order  for  the  payment 
of  the  bill,  nor  that  he  has  made  any  order  for  the  payment 
of  it  to  himself;  for  a  bill  payable  to  a  person*s  own  order 
is  payable  to  himself,  if  be  does  not  order  it  to  be  paid  to 
any  other;  and  such  order  not  appearing,  it  will  be  presumed 
that  none  was  made. 

In  an  action  by  the  indorsee  against  the  drawer  for  non- 
payment of  a  bill,  it  is  not  necessary  to  state  in  the  decla- 
)ration,  that  the  bill  was  accepted ;  if  stated,  however,  it  must 
be  proved,  but  such  proof  will  be  supplied  by  evidence  of  a 

b  Anon,   per    EUenborougb,   C.  J.  2    k  Grant  v.  Da  Costa,  3  M.  ft  S.  351. 

Camp.  N.  P.  C.  308.  1  Churchill  v.  Gardner,  7  T.  R.  596.  « 

i  Mogddara  v.  Holt,  1  Show.  317.  m  Smith  v.  M<Cluie,  6  fiut^t  K.  47*. 
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promise  to  pay  the  plaiDtiff  after  the  bill  became  due; 
cause  such  pramise  is  an  admission  of  the  acceptance*. 

If  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place,  in  an  action  against  the  acceptor,  this  addition  to  the 
Acceptance  requires  to  be  noticed  in  the  declaration^  and 
proof  of  presentment  for  payment  at  the  place  mentioned  is 
necessary'.  But  in  an  action  against  the  acceptor,  proof  that 
the  bill  has  been  so  presented  some  days  after  the  bill  be*- 
came  due  was  holden^  sufficient,  no  incouTience  hB?ing 
resulted  to  him  from  the  delay.  But,  by  stat.  1  &  IB  Geo. 
4.  c.  78.  s.  1.  after  the  llBt  August,  1821,  if  any  person  sbaH 
accept  a  bill  paylible  at  the  house  of  a  banker  or  other  ptece 
without  further  expression  in  his  acceptance,  such  acceptance 
shall  be  deeoted,  to  all  intents  and  purposes,  a  general  ae- 
ceptance  of  such  bill ;  but  if  the  acceptor  sball,  in  his  accep* 
tance,  express  that  he  accepts  the  bill  payable  at  a  benker^s 
house  or  othfer  place  only^  and  not  dtkertoise  cr  elsewhere, 
such  acceptance  shall  be  deemed  to  be  to  all  intents  and  pur^ 
looses  a  qualified  acceptance,  and  the  acceptor  shall  not  be 
liable  to  pay  the  said  bill,  except  in  default  of  payment, , 
when  sucn  payment  shall  have  been  duly  demanded  at  such 
banker's  house  or  other  place. 

Since  this  statute  it  has  been  adjudged,  that  the  holder  oJT 
ti  bill  accepted,  payable  at  a  bankei^s,  but  omitting  the  words 
"  there  only,'*  is  not  bound  to  prelent  it  at  thfe  bankers,  and 
consequently  is  not  guilty  of  faches,  if  he  omits  to  do  so; 
and  may  still  recover  against  the  acceptor,  in  the  event  of  the 
l)anker's  failure  tilthdtigh  a  considerable  time,  e.  g.  three 
weeks  have  elapsed  since  the  bills  became  due,  during  all 
Ivhich  time  the  acceptor  had  funds  in  the  banker's  hands, 
exceeding  the  amount  of  the  bill.  Turner  v.  Hayden,  4  B. 
abd  C  1. 

A  conditional  acceptance  cannot  be  declared  on  as  an  ab- 
solute acceptance,  after  condition  performed'. 

The  form  of  a  declaration  on  a  bill  of  exchange  varies  ac- 
cording to  the  parties  against  whom  the  action  is  brought 

As  the  contract  of  the  indorser  to  pay  the  bill  is  not  ab-- 
Solute',  but  conditional,  that  is,  in  the  event  of  a  demand 
nikde  on  the  acceptor  at  the  time  of  payment  and  his  re* 

n  IdnA  ▼.  Mfffgan,  2  Caoip.  N.  P.  C.  sary,  atad  plaintiff  De#d  hot  prove  ft. 

474.    Bat  aee  IVnner  v.  Bean,  4  B.  o  Gammon  ▼.  Schmoll,  5  Taunt.  344. 

&  C.  313.  where  in  action  by  indonee  p  Rowe  y.  Youngs  2  Brod.  and  Biag^« 

againit  indorser  for  non-payment,  tbe  1 65. 

declaration  contained  an  averment,  q  Rhodes  t.  Oent,  5  B.  &  A.  244. 

that  the  bill  Wai  accepted  by  drawee,  r  LaogMtou  ▼.  Coroey,  4  Caropb.  176. 

H  was  hoMen  (hat  this  wai  unneces-  s  Rnshton  v.  Aftpinall>  Doug.  S7a. 
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fusal,  it  is  incumbent  on  the  holder  to  state  in  bis  declar 

ration .  against  the  indorser,  and  to  prove  at  the  trial  such 
demand  and  refusal^  and  that  the  indorser  has  had  due  notice 
thereof. 

An  action  was  brought  by  the  payee  against  the  drawer 
of  an  inland  bill  of  exchange^  drawn  in  Jamaica  at  a  time 
when  days  of  grace  were  not  allowed  in  that  island ;  and 
the  declaration  stated,  that  the  bill  was  drawn  on  the  Idth 
of  December,  1800,  payable  four  months  after  date,  and  that, 
after  it  had  been  accepted  by  the  drawee,  the  4ime  limited 
for  the  payment  of  the  bill  l>eing  expired,  to  wit,  on  the  20th 
day  of  April,  1801,  at,  &c.  it  was  shewn  to  the  acceptor  for 
payment,  who  then  and  there  refused  to  pay  the  same,  of 
which  default  the  defendant  (the  drawer)  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid^  to  wit,  at,  &c.  had 
notice;  on  demurrer,  the  declaration  was  holden  bad.  In 
the  preceding  case  it  must  be  observed  that  the  payment 
was  demanded,  or  at  least  stated  in  the  declaration  to  have 
been  demanded,  after  the  proper  time.  In  Kushton  v.  As- 
pinall,  Doug.  679.  on  a  bill  payable  three  months  after  date, 
the  payment  was  stated  in  the  declaration  to  have  been  de- 
manded before  the  proper  time,  viz.  on  the  day  when  the 
bill  was  drawn,  and  it  was  considered  as  a  nullity. 

If  the  bill  be  indorsed  by  procuration  from  the  payee, 
care  should  be  taken  how  such  indorsement  is  stated  in  the 
declaration";  for  in  a  case  where  it  was  stated  in  the  de- 
claration, that  A.  drew  a  bill  payable  to  B.,  and  that  B.  in- 
dorsed it,  his  awn  hand-writing  being  thereunto  subscribed.' 
but,  when  the  bill  was  produced,  it  appeared  to  have  been 
indorsed  by  L  S,f  by  procuration  from  B. :  the  variance 
was  holden  to  be  fatal.  But  where  the  declaration  stated* 
that  the  payee  indorsed  the  bill,  "  his  own  proper  hand-writ- 
ing  being  thereunto  subscribed,**  and  it  appeared  that  the 
indorsement  was  in  the  hand-writing  of  the  payee's  wife,  but 
that  the  defendant,  when  acquainted  with  this  circumstance, 
promised  to  pay  the  bill ;  Lord  Ellenborough  said,  he 
thought  it  would  be  too  narrow  a  construction  of  the  words 
otcn  hand,  to  require  that  the  name  should  be  wrftten  by  the 
par|y  himself,  and  he  was  inclined  to  think,  it  would  be 
.enough  to  shew  the  name  written  by  an  authorised  agent; 
4>t]t  that,  at  any  rate,  the  defendant  could  not  be  allowed  to 
take  the  objection,   after  a  promise  to   pay,  made  with  a 

t  Lindo  V.  Burgfos,  Privy  Council,  29    a  Levy  v.  Wilson,  5  Esp.  N.  P.  C.  180. 
June,  1805,  pet  Granl,  Master  •f  the        Kilenborougb,  C.  J. 
KolU,  MSS.  X  Helmsley  v.  Loader,  2  Camp.  N.  P. 

C.4oO. 
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knowledge  of  all  the  facts. — ^In  Hays  ▼.  Heseltine  and  aocv 
ther^,  where  it  was  averred  that  the  defendants  accepted  the 
bill,  and  the  acceptance  was  by  an  agent  thus,  *'  for  Hesel- 
tiue  and  Co.  John  Wilson:**  Lord  Ellenborougb  was  of  opi- 
nion, that  the  evidence  supported  the  declaration ;  observ- 
ing that  if  the  defendants  accepted  the  bill  by  an  agents 
in  contemplation  of  law,  they  accepted  it  themselves :  and 
it  was  a  general  rule  in  pleading,  that  facts  might  be  stated 
according  to  their  legal  effect. 

In  a  case  where  the  indorser*8  name  bad  been  put  on  the 
paper  before  the  bill  was  drawn,  and  it  was  stated  in  the 
declaration,  that  the  indorsement  was  made  after  the  draw* 
ing  the  bill,  the  variance  was  holden  to  be  immaterial*.  So 
where  the  indorsement  was  stated  to  have  been  made  before 
the  bill  became  due,  and  it  appeared  in  evidence  to  have  been 
made  after  the  bill  became  aue>  this  was  holden  not  to  be  a 
material  variance*. 

When  the  action  is  brought  between  the  immediate'  par- 
ties to  the  bill,  it  is  usual  to  subjoin  such  counts  as  will  em- 
brace the  consideration  for  which  the  bill  has  been  given  :  for 
as  the  bill  does  not  merge  the  original  demand,  if  the  plain- 
tiff fail  in  substantiating  in  evidence  the  special  count,  he 
may  resort  to  evidence  on  the  common  counts. 

In  Alves  v.  Hodgson,  7.  T.  R.  241.  where  the  plaintiff 
had  declared  specially  on  a  written  contract  made  in  Jamaica, 
and  on  a  quantum  meruit^  and  was  prevented  from  establish- 
ing the  special  count,  because  the  contract,  by  the  laws  of 
the  island  of  Jamaica,  was  void  for  the  want  of  a  stamp ;  it 
was  holden,  that  he  might  recover  on  the  quantum  meruit. 
So  where  a  promissory  note  had  been  given  for  money  lent, 
which  when  produced  in  court  was  unstamped.  Lord  Ken- 
ypn,  C.  J.  permitted  the  plaintiff  to  recover  on  a  common 
count  for  money  lent,  by  proving  that  when  the  money,  for 
which  the  note  had  been  given,  was  demanded  of  the  defend* 
ant,  he  acknowledged  the  debt  Tyte  v.  Jones.  Midd.  Sit- 
tings, 17S8.  1  East's  R.  58.  n.  (a)  Wilson  v.  Kennedy,  1 
Esp.  N.  P.  C.  243.  S.  P.  In  cases  of  this  kind,  if  the  defend- 
ant call  for  a  particular  of  the  plaintiff's  demand,  the  causes 
of  action  in  the  general  counts  ought  to  be  stated  in  the  par- 
ticular, otherwise  the  plaintiff  will  not  be  permitted  to  go 
into  evidence  on  them.  Wade  v.  Beasley,  4  Esp.  N.  P.  C. 
7.  Kenyon,  C.  J.    If  the  plaintiff's  particular  conveys  the 


y  2  Camp.  N.  V.  C.  604.  «  Youngs  ▼.  Wright,  I  Camp.  N.  P.  C 

z  RusMl  ¥.  Laogstnffe,  Doug.  514.  138. 
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leqUiaite  iDforfliHtibD  to  Iht  defetKhnt,  ho^ettr  iaioeartitrijy 
it  mfay  be  driiwn  op,  it  is  sufficient,  onless  the  defendmt 
win  undertake  to  swear  that  be  has  been  misled  by  the  inac- 
curacy. Day  V.  Bower,  Ellenborougb,  C.  J.  1  Campb.  N. 
P.  C.  69,  n.  And  although  the  general  rule  is,  th&t  the  plam- 
tiff,  who  has  delivered  an  imperfect  particular,  shall  be  re- 
stricted in  his  evidence,  and  not  permitted  to  recover  hw 
thing  ultra  the  contents  of  such  particular,  yet  if  the  defend- 
ant, in  attempting  to  defeat  the  restricted  claim  of  the  plain* 
tiff,  gives  him  a  better  case  than  he  was  at  liberty  to  make 
for  himself,  he  will  be  entitled  to  a  verdict  for  all  that  is 
proved  due  to  him  :  what  he  could  not  have  insisted  on  as  a 
right  be  may  receive  as  a  boon.  Hurst  v.  Watkis,  Elienbo- 
rough,  C  J.  I  Camp.  N.  P.  C.  68.  ''  Bills  of  particulars 
are  not  to  be  construed  with  all  the  strictness  of  decla- 
rations." Per  Mansfield,  C.  J.  in  Brown  v.  Hod^on,  4 
Taunt  190. 

Proceedings  subsequent  to  the  Decfara/ton.— The  plain- 
tiff having  declared,  the  defendant,  if  he  has  not  any  de- 
fence, either  compromises  the  action  by  paying  or  giving 
security  for  the  debt  and  costs;  or  he  lets  Judgment  go  by 
default. 

If  the  holder,  commences  one  action  against  the  drawei*^ 
and  another  against  the  indorser,  the  court  will  stay  all  the 
proceedings  upon  payment  of  the  amount  bf  the  bill  and 
the  costs  of  the  two  actions,  without  regarding  the  costs 
which  may  have  been  incurred  in  actions  brought  by  the 
holder  against  any  other  parties  to  the  bill.  But  when  the 
application  for  staying  proceedings  comes  from  the  acceptor, 
who  is  the  orignal  defaulter,  the  court  will  not  regard  it^ 
except  upon  payment  of  the  amount  of  the  bill  and  costs  in 
all  tne  actions^ 

When  the  defendant  suffers  judgment  to  go  by  default, 
the  plaintiff  must,  before  he  is  entitled  to  final  judgment 
and  execution,  ascertain  the  amount  of  the  debt.  Formerly 
this  was  done  by  executing  a  writ  of  inquiry  of  damages ; 
but  of  late  years,  in  tlie  courts  of  King^s  Bench'  and  Com- 
mon Pleas%  and  now  in  the  Court  of  £xchequer^  in  actions 

b  Smith  T.  Woodcock,  4  T.  R.  691.  S.  e  Rashleigh  y.  Salmon,  case  on  a  pix>- 

P.  on  a  promissory  note,  Windham  missorynote,  C.B.June  15th,  1T89. 

V.  Wither,  and  Windham  v.  Tnill,  1  M.  Bl.  252.     Andrews  ▼.  Blake^ 

Str.515.  case  on  a  bill  of  Exchange,  C.  B. 

c    Admitted  per  Curiam,  in  SmiUi  v.  Nov.  25, 1790.    1  H.  Bl.  529. 

Woodcock,  4  T.  R.  691.  f  See  Biggs  v.  Stewart,  4  Pii.  (Ez) 

d  Shepherd  ▼.  Charter,  cAse  on  a  bil]  of  134. 
exchange,  B.  R.  June  4th,  ITSU  4 
T.  R.  276. 
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upon  promissory  notes  dnd  bills  of  e!Kchange,  where  it 
appears  on  the  face  of  the  declaration,  that  the  actions  are 
brought  on  the  notes  or  bills',  and  the  money  mentioned 
therein  is  not  foreign  money,  it  is  usual  to  apply  to  the  court 
ibr  a  rule  to  shew  cause  why  it  should  not  be  referred  to  the 
master  in  B.  R.  and  prothonotary  in  C«  B.,  and  in  Exchequer 
to  see  what  is  due  for  principal  and  interest,  and  why  final 
judgment  should  not  be  signed  thereon,  without  executing  a 
writ  of  inquiry ;  which  rule  is  made  absolute  on  ah  affidavit 
of  service,  unless  good  cause  be  shewn  to  the  contrary.  In 
vacation  time,  application  may  be  made  to  one  of  the  judges 
of  B.  H.  or  C»  B.  at  chambers.  N.  The  rale  ought  not  to  be 
applied  for  on  the  day  of  signing  intertocutofy  judgment^  but 
some  day  afler\ 

Where  the  bill  of  exchange  is  for  foreign  money*,  e.  g. 
for  Irish  money,  tlie  court  will  not  permit  the  master  to  as* 
certain  the  value.  In  this  case,  therefore,  the  plaintiff  must 
have  recourse  to  a  writ  of  inquiry;  upon  the  execution  of 
which  it  is  now  holden^  notwithstanding  former  decisions 
on  the  contrary^  that  it  is  not  in  any  case  necessary  to 
fTiyoe  the  bill  of  exchange,  the  bare  production  of  it  being 
Sufficient;  for  by  suffering  judgment  to  go  by  default,  the 
defendant  admits  the  cause  of  action  to  the  amount  of  the 
bill.  The  bill,  however,  must  be  produced  to  the  jury,  in 
order  that  they  may  see  whether  or  not  any  part  of  it  has 
been  paid. 

'Evidence. 

* 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor", 
it  is  not  necessary  for  the  plaintiff  to  prove  the  hand-writing 
of  the  drawer,  for  when  a  bill  is  presented  for  acceptance, 
the  acceptor  is  supposed  to  look  at  the  hand-writing  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery  of 
such  hand-writing.  But  the  hand-writing  of  the  first  in- 
dorser  must  be  proved^  because  the  acceptor  is  not  sup- 
posed to  look-  any  further  than  the  hand-writing  of  the 
drawer".     The  acceptance  of  a  bill  drawn  by  procuration 

g:  Oisborn  V.  Noad,  ST.R.  648.  Raymond,    C.  J.,  London  Sittings, 

fa  Ooidon  V.  Cortiett,  B.  H.  H.  46  Q.  8.  Per  Bulier,  J.  in  1  T.  R.-655.  S.  P.  Per 

Smith**  R.  179.  Dampler,  J.  in  BasB  ▼.  Cliva^  4  M« 

i  Maunaell  v.  Lord  Massareene,  5  T.  and  S.  tS  S.  P, 

R.  87.  n  Smith  t.  Chester,  1  T.  R.  654.  Coo 

k  Green  v.  Heame,  3  T.  R.  301.  perv.  Undo,  B.  R.  London  Sitting^ 

1  Snowdon  v.  Thomas^  3  Wils.  165.  after  M.  T.  52  O.  3.  S.  P.  as  to  band- 

S  Bl.  R.  748.  S.  C.  writing  of  2d  indorser,  being  ullegei 

n  Jeny's  ▼.  Fawler,  Str.  940.  coram  in  declaration.     ^ 
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admits  the  drawer's  band-writti^  and  the  procuration*.  But 

although  the  bill  be  indorsed  by  the  same  procuration,  the 
date  thereof  not  appearing,  the  acceptance  does  not  admit' 
the  procuration  to  indorse. 

A  bill  of  exchange  was  shown  to  the  defendant,  whose 
name  appeared  on  the  bill  as  s^cceptor,  and  he  was  asked  whe- 
ther it  was  his  hand-writing;  he  said  it  was,  and  that  the  bill 
would  be  duly  paid :  Lord  Ellenborougb,  C.  J.  held  that  this 
accredited  the  bill,  and  the  plaintiff  having  been  thereby  in* 
duced  to  take  it,  the  defendant  could  not  set  up  as  a  defence 
that  his  name,  as  written  on  the  bill,  was  a  forgery.  Leach 
V.  Buchanan,  4  Esp.  N.  P.  C.  9^6.  A  forged  bill  was  drawn 
upon  the  plaintiff,  which  he  accepted  and  paid  to  an  innocent 
indorsee,  who  had  given  a  valuable  consideration  for  the  bill; 
on  discovering  the  forgery,  the  plaintiff  brought  an  action  for 
money  had  and  received,  to  recover  back  the  money;  it  was 
holden,  that  the  action  would  not  lie  ;  Lord  Mansfield,  C.  J. 
observing,  that  it  was  incumbent  on  the  plaintiff  to  have 
been  satisfied  as  to  the  drawer's  hand-writing  befor^  he  ac- 
cepted the  bill.  Price  v.  Neal,  3  Burr.  1354.  1  Bl.  R.  390. 
S.  C.  The  defendants  took  a  bill,  accepted  payable  at  the 
plaintiffs,  who  were  the  drawee's  bankers,  and  indorsed  it  to 
their,  the  defendant's  agents,  to  whom  the  plaintiffs  paid  it 
when  due,  and  seven  days  after  sent  it  as  their  voucher  to  the 
drawee,  who  apprized  them  that  the  acceptance  was  forged. 
Held  by  three  against  Chambre,  J.  that  the  plaintiffs  could 
not  recover  from  the  defendants  the  amount  which  they  had 
thus  paid  them  on  the  forged  acceptance.  Smith  v.  Mercer, 
6  Taunt.  76.  But  where  the  plaintiffs  (bankers)  discounted 
for  the  defendants  (bill  brokers)  a  bill  of  exchange  which  the 
latter  did  not  indorse,  and  it  turned  out  that  the  signatures  of 
the  drawer  and  acceptor  (the  latter  of  whom  kept  an  account 
with  the  plaintiffs)  were  forged;  it  was  holden^  that  the  de- 
fendants were  liable  to  refund  the  money.  Where  a  bill  of 
exchange  purports  to  be  drawn  by  a  plurality  of  persons,  and 
is  so  declared  on,  the  acceptor  of  such  bill  will  not  be  per- 
mitted to  prove  that  the  supposed  firm  consisted  of  one  per- 
son only.    Bass  v.  Clive,  4  Maule  and  Selwyn,  13. 

Action  bv  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change'. The  declaration  stated  several  indorsements  prior 
to  that  of  the  defendant,  which  was  immediately  to  the 
plaintiff.  A  question  arose,  whether  upon  proof  of  the  de- 
fendant's hand-writing,  it  was  necessary  to  prove  the  hand- 

o  Robinson  y.  Yarrow,  7  Taunt.  455.       r  Critchlow  y.  Pariy,  B.  R.  2  Cam|^ 
pS.  C.  N.P.  C.  182. 

q  Fuller  and  others  v.  Smith,  1  R.  and 
M.49. 
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vrriting  of  any  of  the  prior  indorsers,  and  particularly  that  of 
the  original  payee.  The  plaintiff's  counsel  contended,  thiat 
the  defendant's  indorsement  admitted  all  antecedent  indorse- 
ments; that  even  if  they  were  forged  he  would  be  liable; 
that  he  was  to  be  considered  as  the  drawer  of  a  new  bill  of 
exchange,  and  that  his  contract  was  very  different  from  that 
of  the  acceptor,  who  onlv  undertook  to  pay  to  the  payee  or 
his  order,  and  against  whom,  therefore,  a  title  through  the 
payee  must  be  established.  Lord  Ellenborough  was  of  this 
opinion,  and  the  plaintiff  had  a  verdict. 

Action  for  money  paid*  by  plaintiffs,  Messrs.  Forsters,  Lub- 
bock, and  Co.,  bankers  for  defendant  A  bill  of  exchange 
was  drawn  on  defendant  by  one  Hanley,  payable  to  his  own 
order,  which  defendant  accepted,  '*  payable  at  Forsters,  Lub- 
bock, and  Co.,  London,'*  the  plaintiffs;  when  this  bill  was 
presented  at  the  plaintiffs*  house,  it  was  paid  by  them,  and 
the  action  was  brought  to  recover  the  sum  so  paid.  Plain- 
tiffs proved  the  acceptance,  and  the  fact  of  pay  ment,  and  con- 
tended they  were  entitled  to  recover  without  proving  the  in- 
dorsement of  the  drawer,  which  was  upon  the  bill  at  the  time 
it  was  paid  by  them,  alleging  that  the  bill,  when  presented, 
being  primd/acie  in  a  negotiable  state,  they  were  authorized 
to  pay  it,  and  were  not  bound  to  inquire  into  the  title  of  the 
bolder;  but  Lord  Ellenborough  ruled  that  it  was  necessary 
to  prove  the  first  indorsement. 

In  an  action  against  the  drawer  of  a  bilP,  it  was  holden, 
that  payment  of  money  into  court,  upon  the  whole  declara- 
tion, was  such  an  admission  of  the  cause  of  action  as  super- 
seded the  necessity  of  proving  the  hand-writing  of  the  drawer. 

The  copy  of  an  original  letter,  giving  notice  of  the  disho- 
nour of  a  bill*^,  is  admissible  in  evidence  without  notice  given 
to  produce  the  original.  But  notice  of  dishonour  must  con- 
tain an  intimation  that  payment  of  the  bill  has  been  refused 
by  the  acceptor;  hence  a  letter  merely  containing  a  demand 
of  payment  was  holden'  to  be  insufficient. 

In  an  action  against  the  drawer  of  a  foreign  bill^  the  pro- 
test being  part  of  the  custom  of  merchants  with  respect  to 
foreign  bills,  must  be  proved  (16)  if  the  bill  has  been  drawn 

s  Fonter  t.  Clements,  2  Camp.  N.  P.  C.       288.    Bjr  C.  P.  after  conference  wUh 

17.  R.  B. 

t  Qutteddge  T.  Smith,  2  H.  Bl.  374.  z  HarUey  ▼.  Case,  4  B.  and  C.  330. 

11  Kine  v.  Beaumont,  3  Brod.  and  Bing.  y  Gale  v.  Walsh,  5  T.  R  239. 


(16)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest 
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for  actual  value  in  the  hands  of  the  drawee,  but  not  other^ 
wise^.  A  promise  by  the  drawer*,  after  the  biJI  is  due»  that 
be  will  pay  it,  supersedes  the  necessity  of  producing  the  pro* 
test;  for  in  such  case  it  will  be  presumed,  from  the  party's 
not  objecting  to  the  want  of  a  protest  at  the  time  when  he 
made  the  promise,  that  he  has  received  due  notice  of  dishor 
DQur  by  a  protest  regularly  drawn  up  by  a  notary.  The  pre^ 
sentment  of  a  foreign  bill  in  England  must  be  proved  in  the 
^ame  manner  as  if  it  were  an  inland  bill  A  notarial  protest 
under  seal  is  not  evidence  of  such  presentment^ 

{n  an  action  by  the  holder  against  the  drawer*,  the  acceptor 
is  si  competent  witness  to  prove  thsit  the  drawer  bad  not  any 
^ffepts  in  his  hands,  and  thereby  to  relieve  the  holder  from 
the  necessity  of  proving  notice  of  dishonour:  for  though  by 
supporting  the  action  against  the  drawer,  he  relieves  himself 
from  an  action  at  tbe  suit  of  the  holder,  he  at  the  same  time 
gives  an  action  against  himself  at  tbe  suit  of  the  dravv^,  in 
which  the  evidence  he  has  given  of  the  want  of  consideration 
will  not  avail  him,  for  that  fact  must  be  proved  by  another 
witness. 

In  an  action  by  the  indorsee  against  the  acceptor^  the  de* 
fendant  may  call  tbe  payee  and  indorser  to  prove  that  the  bill 
was  void  in  its  creation,  as.  being  drawn  in  London  without  a 
stamp,  though  dated  abroad"** 

So  in  an  action  by  an  indorsee  of  an  accommodation-bill; 
payable  to  the  drawer*s  own  order  againat  the  acceptor,  it 
was  holden,  that  the  drawer  who  had  indorsed  the  bill  to  the 

ElaintifF,  might  be  a  witness  to  prove  that  the  bill  wa&  given 
y  him  to  the  plaintiff  on  an  usurious  consideration,  the  wil-> 
ness  having  been  released  by  tbe  acceptor*,  or,  without  a  re- 
lease, to  prove  that  there  was  usury  in  the  discount  of  the 
hill  by  the  witness^ 

z  Legge  ▼.  Thorpe,  12  Eas(,  171.    2        Seea1soWaIwyzi.Y.St.Qtti&ti]i,2E9p 

Camp.N.  P.C.310.S.  C.  N.  P.  C.  515. 

a  Gibbon  v.  Coggon,  2  Camp.  N.  P.  C.  d  Jordaine  v.  Lasbbrook,  7  T.  R.  601. 

1 88.  e  Rich  ▼.  Topping,  Peake'B  N.  P.  C.  ^24. 
b  Chesmer  t.  Noyes,  4  Camp.  129.  per        1  Esp.  N.  P.  C.  177.  S.  C. 

Lord  Ellenborough,  C.  J.  f  Brard  y.  Ackerman,  5  JSsp.  N.  R  C* 
o  Staples  ▼.  Okines,  1  Bsp.  N.  P.  C.  332.        119. 

Peake^s  £vid.l54, 5.  per  Kenyon,  C.J. 


and  notice  thereof  be  set  forth,  the  plaintiff  roust  prove  thesa ;  inas- 
much as  protests  on  inland  bilb  of  exchange  are  material,  entitling 
the  holder  to  cosU  under  stat.  9  and  10  W.  3.  c.  17,  and  3  and  4 
Ann.  c.  9.  Per  Lord  Kenyon^  C.  J.  in  Boulager  v.  Talleyrand,  2  Esp. 
N.  P.  C.  550. 


BILLS  OF  EXCHANGE,  SOr. 

In  an  tQtion  by  iodoiBee  afainst  drawer,  the  payee  aiid  in? 
dorser  was  bolden'  to  be  a  competent  witness  to  prove  tbat 
the  defendant  had  acknowledged  hia  liability  and  promise  to 
pay  the  bill. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  drawn  without  consickration,  the  payee  who  in- 
dorsed it  to  the  plaintiff,  in  payment  of  goods,  is  a  competent 
witness  to  prove  the  consideration  for  the  indorsement^  But 
in  an  action  by  the  indorsee  against  the  maker  of  a  promis- 
sory note,  without  original  consideration,  if  the  payee  has  be- 
come bankrupt,  and  obtained  his  certificate  suosequently  to 
the  date  of  the  note,  he  is  not  a  competent  witness  for  the 
defendant^ 

A  bill  of  exchange  payable  to  the  order  of  the  drawer,  may 
be  given  in  evidence  under  the  count  for  money  had  and  re- 
ceived, in  an  action  brought  by  the  drawer  and  payee  against 
the  acceptor''* 

Recovery  of  InteresL^^n  bills  of  exchange  payable  at  a 
day  certain,  and  not  carrying  interest  on  the  face  of  them,  in- 
terest is  recoverable  from  the  day  on  which  tbe  bills  become 
due.  The  generfll  rule  at  the  present  day,  with  respect  to 
the  allowance  of  interest,  is  much  narrower  than  it  was  for- 
merly. Tbe  modern  doctrine  is,  tbat  interest  ought  to  be  al- 
lowed in  those  cases  only,  where  there  is  a  contract  for  pay- 
ment of  mpney  on  a  certain  day,  as  on  bills  of  exchange  and 
promissory  notes ;  or  where  there  has  been  an  express  pro- 
mise to  pay  interest;  pr  where,  fVom  tbe  course  of  dealing 
between  the  parties,  it  may  be  inferred  that  this  was  their  in^ 
t^tion;  or  where  it  qan  be  proved  th%t  inj^rest  has  been  ac«* 
tually  made  of  the  money'.  Hence  upon  a  mere  simple  con^* 
tract  of  money  lent  without  an  agreement  for  payment  of  the 
principal  at  a  certain  time,  or  for  interest  to  run  immediately^ 
or  qnaer  special  circum8tance9,  whence  a  contract  for  interest 
noay  be  inferred,  interest  is  not  allowable"..  In  a  contract  for 
the  sale  of  goods,  although  a  particular  time  be  limited  for 
payment  of  the  price*  yet  the  vendor  is  not  entitled  to  inter- 
est on  the  price  from  that  timeP.  But  where  the  goods  are 
to  be  paid  for  by  a  biil^  interest  i»  recoverable  from  the  time 

« 

Z  Stevens  v.  Lynch,  2  Camp.  N.  P.  C.  1  Per  Lord  Blenborougb,  C.  J.  in  0e 

388.  Havilland  ▼.  Bowerbank,  1  Gamp. 

h  Sluittlewortk  t.  Slepbeni,  1  Oamp.  M.  P.  C.  51. 

N.  P.  C.  407.  ipi  CaltoQ  v.  Bn«g,  16  £u^  2S3.  8bfi;^ 

i  Maundrell  v.  Kennett,  London  Sit-  v.  Pictonj^  4  B.  and  C.  723. 

tingi  in  H.  T.  1809.   Cor.  Baylej,  J.  n  Gordon  ▼.  Swan,  B.  R.  £.  T.  63  G.  3. 

ib.n.  2  Camp.  N.  P.  C.  489.   18  East,  410. 

k  TbomMili  Tr  IIWPIIi  a  CfHDp,  N,  C. 
C.  IQl. 
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when  the  bill,  if  given,  would  have  become  due,  even  in  an 
action  for  goods  Bold  and  delivered.  Marshall  v,  Poole,  13 
East,  98.  .  Porter  v.  Palsgrave,  2  Camp.  N.  P.  C.  472.  And 
in  such  cases  interest  will  be  allowed,  although  the  defendant 
has  not  accepted  the  goods,  in  an  action  for  not  accepting  the 
goods.  Boyce  v.  Warburton,  2  Camp.  N.  P.  C.  460.  Bank- 
ers cannot  charge  interest  upon  interest  upon  money  advanced 
by  them  without  an  express  contract  for  that  purpose.  Dawes 
V.  Pinner,  2  Camp.  N.  P.  C.  486. 

Bill  was  drawn  at  Barbadoes  on  the  8th  February,  1809, 
on  a  bouse  in  London,  payable  to  the  plaintiff  at  sixty  days 
sight;  the  bill  was  refused  acceptance  on  the  I7th  April, 
1809,  and  was  afterwards  presented  for  payment  on  the  19th 
June  following.  Lord  Ellenborough  left  the  question,  from 
what  period  the  interest  was  to  be  calculated,  to  the  special 
jury,  who  said  that  the  holder  of  the  bill  was  entitled  to  10/. 
per  cent,  on  the  principal,  as  damages,  and  that  interest  was 
to  be  allowed  only  from  the  time  when  the  bill  was  presented 
for  payment*:  but  in  a  subsequent  case**,  when  the  holder  did 
not  claim  any  percentage  upon  the  principal  as  damages,  he 
was  allowed  interest  from  the  time  the  bill  was  dishonoured 
for  non-acceptance. 

The  drawer  of  a  bill  which  is  dishonoured  by  the  acceptor, 
is  not  liable  to  pay  interest  for  the  time  which  elapses  betweei^ 
the  day  whereon  the  bill  becomes  due,  and  the  day  when  the 
drawer  receives  notice  of  the  dishonour^. 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due,  to  the  time  of  commencing  the  ac- 
tion; but,  according  to  Robinson  v.  Bland,  2  Burr.  1805,  in- 
terest ought  to  be  carried  down  to  the  day  on  which  judg- 
ment is  signed.  It  must  be  observed,  that  in  Blaney  v.  Hen- 
drick,  3  Wil.  205.  2  Bl.  R.  761.  S.  C.  where  it  was  holden, 
that  in  assumpsit  on  an  account  stated  between  merchant  and 
merchant,  the  jury,  on  the  execution  of  the  writ  of  inquiry, 
might  give  interest  from  the  day  the  account  was  stated,  the 
interest  was  carried  down  to  the  time  of  bringing  the  action 
according  to  Wilson's  Report,  and  down  to  the  time  of  the 
inquisition,  according  to  Blackstone's  Report. 

This  period  for  the  computation  of  interest  was  recognised 
by  Buller,  J.  in  Frith  v.  Leroux,  2  T.  R.  58.  where  that 
learned  judge  said,  that  on  debts  carrying  interest,  the  jury 
are  now  directed  to  give  interest  in  damages  up  to  the  day  on 
which  judgment  may  be  signed. 

o  Gaatt  Y.  Mackenziei  3  CaiDp»  N.  P.  C.    p  Harrison  t.  Dickson,  ib.  53.  n. 
^  1  *  q  Walker  t.  Btmas.  6  Ttiant.  940. 
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Upon  protnissoiy  notes  payable  upon  demand,  interest  is. 
ditt6  only  from  the  time  ofthe  demand;  but  upon  promissory 
notes  payable  at  a  certain  day,  interest  is  due  from  that  day^ 
thougn  there  be  no  demand;  because  the  person  who  is  to 
pay  is  in  this  case  bound  to  find  out  the  other,  and  pay  it  at 
the  day'. 

Where  money  due  on  a  balance  of  accounts  is  awarded  to 
be  paid  on  a  particular  day,  and  at  a  particular  place,  if  duly 
demanded  there  on  the  day,  it  carries  interest  from  that  day*. 

Where  the  terms  of  a  promissory  note  are,  that  it  shall  be 
payable  by  instalments',  and  on  failure  of  payment  of  any  in- 
stalment the  whole  is  to  become  due,  interest  becomes  paya- 
ble from  the  time  of  the  first  default. 

Under  a  particular  of  the  plaintifi''s  demand%  stating  that 
the  action  was  brought  to  recover  the  amount  of  a  note,  iuf 
terest  (although  not  claimed  eo  nomine  in  the  particular,}  is 
recoverable,  as  arising  out  of  the  principal  demanded  by  thp 
particular* 


IX,  Of  the  Nature  of  a  Promissory  Note — Stat.  3  and  4  Ann^ 
€.  9.  s.U  placing  Promissory  Notes  on  the  Footing  qf 
Inland  Bills  ofExcIumge-^  What  are  NegotiableNotes 
witlUn  the  Siatute^-^f  Backers'  Notes^^oint  and  s^^ 
veral  Notes--^  Consideration'^Stamp, 

A  PROMISSORY  note  is  a  promise  in  writing  to  pay  to  A» 
or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either  at  sights 
or  at  a  certain  time  after  sight,  or  after  date,  or  on  demand. 

It  having  been  bolden,  in  the  case  of  Clerk  v.  Martin,  Salk. 
129,  and  in  other  cases,  that  the  payee,  and  in  Bullerv.  Crips, 
6  Mod.  29.  that  the  indorsee  of  a  promissory  note,  payable  to 
order,  could  not  maintain  an  action  against  the  maker  thereof, 
such  note  not  being  within  the  custom  of  merchants;  it  was 
for  the  purpose  of  encouraging  trade  and  commerce,  by  per- 
initting  promissory  notes  to  be  negotiated  in  like  manner  a9 
iniaod  bills  of  exchange,  enacted,  by  stat.  3  and  4  Ann.  c.  9. 

r  PerCur.  Brocket ▼.Arcber,M.  6  Geo.  t.    t  Blake  v.  Lawrence,  4  Eip.  N.  F.Qr 
iPmhoniv.Tttckiiigton,3C&inp.  N.P.        147.    Ellenborougb,  C.  J. 
C,  46S.  u  S.  C. 

2B 
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8. 1.  "  That  all  notes  (17)  in  writing,  made  and  sig^oed  (tS) 
by  any  person  or  persons,  body  politic  or  corporate,  or  by  the 
servant  or  agent  of  any  corporation,  banker,  goldsmith,  mer- 
chant, or  trader,  usually  intrusted  by  them  to  sign  such  notes 
for  them,  whereby  such  person,  &c.  or  their  servant  or  agent, 
promise  to  pay  to  any  other  person  or  persons,  body  politic 
and  ooTporate,  or  order,  or  bearer,  the  money  mentiomd  in 
snch  note,  shall  be  construed  to  be,  by  viitue  thereof,  due 
and  payable  to  such  |iereon,  &&  to  whom  the  same  Is  made 
payable:  and  also  such  note,  payable  to  any  person,  &&  or 
order,  shall  be  assignable  or  indorsible  over  in  the  same  man- 
ner as  inland  bills  of  exchange  are,  or  may  be,  by  the  custom 
of  merchants ;  and  the  person,  &c.  to  whom  the  money  is 
payable^  may  maintain  ah  action  for  the  same  in  such  manner 
M  he  might  upon  any  inland  UU  efexehange^  made  accord- 
ing to  the  custom  of  merchants;  and  the  person,  %tc.  to  wbom 
snch  note  is  indorsed  or  assigned,  may  maintain  an  action,  et* 
ther  against  the  person,  &c«  who  or  whose  servant  or  agent 
signed  such  note,  or  against  any  of  the  persons  who  iodcunied 
the  same,  as  in  cases  of  inland  bills  of  exchange^  and  the 
^plaintiff  shall  recover  damages  (19)  and  costs  of  suit;  and  in 


(17)  la  PoUard  v«  Herries,  3  Bos.  and  PuL  335.  an  action  was 
brought  on  a  promissory  note  made  at  Paris,  and  pa}'able  there  or 
in  London.  The  platntiff  recovered,  and  no  objection  was  raised  on 
the  ground  of  its  being  a  foreign  note*  In  Houriet  v.  Morns,  Lon- 
don Sittings  after  M.  T.  53  G.  3.  3  Camp.  N.  P.  C.  303.  an  action 
#as  brou^  on  a  promissory  note  made  at  Paris  and  ike  plaintiff 
lecovered.  The  piaee  of  date  was  not  mentioned  in  the  declaration; 
but  Lord  Ellenboroagh  held  the  omission  to  be  iromateriaL  And 
in  a  late  case  of  Milne  v.  Graham,  1  B.  and  C.  192.  it  was  expressly 
determined  fliat  this  statute  extends  to  notes  made  in  a  foreign  ooun- 
itf  •  The  note  on  which  the  question  was  laised,  was  made  at  Ikm* 
dee  in  Scotland. 

(18)  Dedaiation  that  defendant  made  a  note,  et  mcam  sud  pruMrid 
senptiU  It  was  objected,  that  since  this  statute,  plaintiff  should  nave 
averred  that  defendant  signed  the  note;  but  the  court  held  it  to  be 
iMll  enough,  because  laid  to  be  written  with  bis  own  hand.  Tiqrlor 
t.  t>obbins,  1  Str.  399.  7  Geo.  *-•  S.  P.  on  denmrrer.  Eiliott  v. 
Cooper,  Lord  Kaym.  1376. 

(19)  FVom  this  word  <<  damages/*  it  has  t>een  infenvd,  that  debt 
will  not  lie  upon  a  promissory  note,  because  damages  are  never  re* 
covered  m  debt.  See  1  Mod.  Entr.  312.  pi.  14.;  but  in  Biahep  v» 
Yovnff,  2  Bos.  and  Pul.  78.  it  was  holden,  that  debt  might  be  main- 
tained by  the  pa.yee  against  the  maker  of  a  promissory  note,  express^ 
ing  a  oonttderatioa  on  the  face  of  it^  as  where  it  was  expressed  to  b^ 
br  value  received. 
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case  of  fiODtait  or  verdict  against  plaintiff,  defendant  diatt 
tecorer  costs/' 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally. 

Hence  a  note  promising  to  account  wiib  J.  S.  or  order,  has 
been  construed  as  a  promise  to  pay  J.  S.  or  order,  and  within 
the  meaning  of  the  statute*. 

So  a  promissory  note,  payable  to  B^  (omitting  the  words 
**  or  order,"}  three  months  after  date,  was  holden  a  good  note 
within  the  statute,  and  it  was  adjudged,  that  it  might  be  de« 
clared  on  as  such  by  the  payee. 

So  where  the  promise  was  by  A.*  to  pay  so  much  to  B.  for 
a  debt  due  from  C.  to  B.,  it  was  holden,  that  it  was  within 
the  statute,  being  an  absolute  promise,  and  every  way  as  ne- 
gotiable as  if  it  had  been  generally  for  value  received. 

So  where  the  notice  was  in  this  form*,  *'  I  do  acknowledge 
that  Sir  A.  C.  has  delivered  to  me  all  the  bonds  and  notes, 
for  which  4002.  were  paid  to  him  on  account  of  Col.  S.,  and 
that  Sir  A.  delivered  me  Major  G.'s  receipt,  and  bill  on  me 
for  10/«;  which  10^  and  15/.  6«.  balance  due  to  Sir  A.  I  am 
still  indebted,  and  do  promise  to  pay."  On  demurrer  to  the 
declaration,  the  note  was  adjudged  good.  So  where  the  in- 
strument^ was,  "  Received  of  A.  B.  100/.,  which  I  promise 
to  pay  on  demand,  with  lawful  interest." 

So  where  the  note  set  forth  in  the  declaratioa  was^,  ^'  I  do 
acknoiriedge  myself  to  be  indebted  to  A.  in  •£  ^to  be  paid 
on  demand  for  value  received."  On  demurrer  to  the  decla- 
ration, the  court,  after  solemn  argument,  held  that  this  was  a 
good  note  within  the  statute,  the  words  "  to  bepaid^*  amount- 
ing to  a  promise  to  pay;  observing  that  the  same  words  in  a 
lease  would  amount  to  a  covenant  to  pay  rent. 

This  statute,  however,  extends  to  such  notes  only  as  coo- 
tain  an  absolute  promise  to  pay  money  at  all  even ts"*, .  (and 
not  a  promise  depending  on  a  contingency,)  and  where  the 
money  at  the  time  of  the  giving  the  note,  becomes  due  and 
payable  by  virtue  thereof,  (so  are  the  words  of  the  statute,) 

X  Morioe  Y.  l«a,  S  Mod.  362.    1  Str.    z  PoppleweU  v.  Wilsdn,  B.  R.  Sti.  264. 

629.    Lord  Raym.  1396, 7.  on  error  from  C.  B. 

J  Smith  ▼.  Kendal^  6  T.  R.  123.  S.  P.    a  Chadwick  y.  Allen,  Str.  706. 

per  Hardw.  C.  J.  Canningfaam  Bills    b  Green  ▼.  Danes,  4  B.  and  C.  235. 

of  £z.  127.    See  also  Moor  ▼.  Pain,    c  Casbome  v.  Dutton,  Scacc.  M.  1. 

Ca.  Temp.  Hardw.  2SS.  when  Hard-       Geo.  2.  MSS. 

wicl^e,  C.J.  said  this  point  had  been    d,Willes,C.J.  in  deliTering  the  opl- 

ivled  often.  nion  of  the  court,  in  Colehaft  r. 

Cooke,  WiUes,  398. 
tB3 
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and  not  where  it  becomes  due  and  payable  by  virtue  of  a 
subsequent  contingency,  which  may  perhaps  never  happen^ 
in  which  case  the  money  would  never  become  payable*  Be- 
fore the  statute  of  Anne,  a  promise  to  pay  A,  or  his  assigns  a 
sum  of  money  within  a  certain  time  after  defendant  should 
be  lawfully  married  to  E.  S.  was  holden  not  to  be  a  good 
note;  because  to  pay  money  on  such  a  contingency  could 
not  be  called  trading,  and  therefore  not  within  the  custom  of 
merchants.    Pearson  v.  Garrett,  4  Mod.  242. 

The  following  notes  have  been  adjudged  not  to  be  n^otia- 
ble  notes  within  the  statute,  viz. 

A  promise  by  defendant  to  pay  to  plaintiff  26A*  within  a 
month  after  Michaelmas,  if  the  defendant  did  not  pay  the 
26/.  for  which  the  plaintiff  stood  engaged  for  bis  brother 
LB. 

A  promise  to  pay  A.  B.  «£  value  teceived^  on  the 
death  of  C.  D.,  provided  he  leaves  either  of  us  sufficient 
to  pay  the  said  sum,  or  if  we  shall  be  otherwise  able  to 
pay  it, 

A  promise  to  pay  A.,  or  B.  and  C,  £       value  received'. 

A  promise  to  pay  money  within  so  many  days  after  the 
maker  of  the  note  should  marry^. 

So  where  the  promise  was  to  pay  A.  F.  £  out  of  the 

maker's  money  tliat  should  arise  from  his  reversion  oi  £ 
when  sold:  the  declaration  averred  the  sale  of  the  reversion: 
yet  it  was  holden,  that  the  note  could  not  be  declared  on  as 
a  negotiable  note  under  the  statute,  because  the  money  was 
to  be  paid  only  on  a  contingency'. 

A  similar  decision  was  made  in  Hill  v.  HalfordS  2  Bos. 
and  Pul.  413.  where  a  promise  was  to  pay  £  ,  on  the 
sale  or  produce,  immediately  when  sold,  of  the  White  Hart, 
St  Aiban's,  Herts,  and  the  goods  therein,  although  it  was 
averred  in  the  declaration,  that  the  house  and  g(K)ds  were 
sold. 

In  a  case  where  the  instrument  acknowledged  to  have  bor- 
rowed and  received  £  in  drafts  payable  to  the  defend- 
ants at  a  future  day^  which  the  defendants  promise  to  pay 
with  interest,  it  was  holden  that  this  was  a  special  agreement, 

t  Applebj  t.  Bi4dle,  B.  E.H.  3  Geo.  1.  b  Beaidesley  ▼.  Baldwin,  Str.  1151.  7 
MiS.  Mod.  417.  oct.  ed. 

f  Roberts  v.  Peake,  1  Buir.  323.  i  Carloi  v.  Pancoiut,  &  T.  R.  482. 

g  Blanckenhagen  t.  Blundell,  2  B.  and  k  Hill  ▼.  Halfoid,  2  Bot.  and  Pul.  413. 
A.  417.  (in  Uie  Excb.  Ch.)  on   error  ftom 

B.  R. 
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and  not  a  pramiasoiy  note;  for  the  money  was  not  to  be  paid 
at  all,  unless  tbe  drafts  were  honoured'. 

*  Upon  an  instmisbent  in  the  common  form  of  a  joint  and 
several  promissory  note,  signed  by  A.,  B.,  and  C,  there  was 
an  indorsement  (written  as  appeared  in  proof,  before  B,  and 
C.  bad  sifl^ned  the  note,)  stating  that  the  note  was  taken  as  a 
security  for  all  balances,  not  exceeding  the  sum  specified  in 
the  note,  which  A.  might  owe  to  the  payee ;  that  the  note 
should  be  in  force  for  six  months,  and  no  money  liable  to  be 
called  for  sooner  in  any  case:  an  action  having  been  brought 
by  the  payee  against  B.^  the  first  count  stating  the  note  as 
payable  on  request,  and  a  second  as  payable  six  months  after 
date;  Lord  Ellenborough,  C.  J.  held,  that,  although  tbe  in* 
strument  possibly  might  have  been  considered  as  a  promis- 
sory note  in  the  hands  of  a  bond  fide  holder,  who  had  received 
it  as  such,  yet  as  between  the  immediate  parties  it  could  only 
be  considered  as  an  agreement,  for  as  to  them  the  indorsement 
roust  be  incorporated  with  the  body  of  the  note;  and  conse- 
quentiy  an  action  could  not  be  maintained  upon  it  without 
an  agreement  stamp". 

An  instrument  purporting  on  the  face  of  it  to  be  a  promis- 
sory note,  payable  absolutely  for  the  price  of  goods,  but  hav- 
ing an  >indorsement  upon  it,  (written  before  the  note  was 
signed,)  stating  that  it  was  given  on  condition  that  if  any  dis- 
pute arose  about  the  sale  of  goods,  it  should  be  void,  is  not  a 
negotiable  note". 

9.  A  promissory  note  must  be  for  the  payment  of  money 
only. 

Hence  on  error  from  C.  B.  it  was  holden^  that  a  note  to 
deliver  up  horses  and  a  wharf ,  and  pay  money  at  a  part  icular 
day,  could  not  be  declared  on  as  a  note  within  the  statute. 

And  a  similar  determination  was  made',  where  the  promise 
was  to  pay  300^.  to  A.  or  order,  in  good  East  India  bonds. 

So  where  the  promise  was  to  pay  J«  S.  so  much  moneys  or 
to  render  tJ^e  body  of  J,  N.  to  prison  before  such  a  day,  the 
note  was  holden  bad;  because  the  note  was  not  necessarily 
and  originally  for  the  payment  of  money,  but  by  matter  ex 
nost  facto  became  a  note  for  payment  of  money  only,  viz.  the 
Dody  not  being  surrendered  to  prison. 

1  WiUiaDuon  t.  Bennett  2  Camp.  N. P.  p  Moor  ▼.  Vanlute,  E.  1  Geo.  I.  C.  fi 

C.417.  BuU.N.P.372. 

m  Leeds  ▼.  Lancashire,  2  Camp.  N.  P.  q  Smith  ▼.  Boheme,  (reported  as  to  the 

C.  206.  anpoment,)  in  Oilb.  R.  S9,  cited  in 

n  Hartley  t.  WiIkioMW,  4  M.  ft  S.  26.  aipimeot  in  Loid  Raym.  1362  aa4 

•  Maiiia  ▼.  Chauntiy,  Str.  1271.  139S. 
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d«  It  must  not  be  payable  out  of  a  particular  fond,  wbicb 
may  or  may  not  be  productive.  Statement  of  tbe  conaidera* 
f  ioDy  boweyer>  for  which  a  note  was  tmAg,  will  not  Titiate  it* 

On  this  principle',  a  promissory  note  to  pay  a  sum  of  mo- 
ney three  months  after  date,  for  value  received  of  the  pre- 
mises in  Rosemary  Lane,  latein  the  possession  of  T.  R.,  was 
holden  a  good  note  within  the  statute. 

In  the  following  cases  the  principle  before  laid  down  was 
recognised,  but  the  notes  were  adjudged  good. 

A  promissory  note  was  given  to  an  infant*,  payable  when 
be  should  come  of  age,  viz*  on  such  a  day  in  such  a  year ; 
this  was  holden  good;  for,  per  Denisoo,  J.  here  is  no  coodi* 
tion  or  uncertainty,  but  it  is  to  be  paid  certainly  and  at  all 
events,  only  the  time  of  payment  is  postponed. 

So  where  plaintiff  .declared  in  the  first  count  on  a  promise 
sory  notes  dated  d7th  May,  17S@,  whereby  defendant  promised 
to  pay  to  H.  D.  or  order  150  guineas,  ten  days  after  the  death 
of  his  father  John  Cooke,  for  value  received,  which  note,  after 
the  death  of  the  father  (which  was  laid  to  be  the  2d  April, 
1741),  was  duly  indorsed  by  D.  to  plaintiff;  and  in  the  9d 
count,  on  a  promissory  note,  dated  16th  July,  1732,  whereby 
defendant  promised  to  pay  H.  D.  or  order,  six  weeks  afler  the 
death  of  his  father,  50  guineas,  for  value  received,  the  like  in- 
dorsement  laid  after  the  death  of  the  father  as  before ;  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted 
for  defendant,  in  arrest  of  judgment,  that  these  notes  were  not 
within  the  statutes  &  4  Ann.  c.  9.  After  three  arguments*, 
Willes,  C.  J.  delivered  the  opinion  of  the  court  in  favour  of 
the  plaintiff,  on  the  ground  that  the  notes  did  not  depend  on 
any  contingency ;  that  there  was  a  certain  promise  to  pay  at 
the  time  of  giving  the  notes,  and  the  money  by  virtue  thereof 
would  become  due  and  payable  one  time  or  other,  though  it 
was  uncertain  when  that  time  would  come;  that  there  was 
i;iot  any  weight  in  the  objection  that  the  maker  might  have 
died  before  his  father,  in  which  case  the  notes  would  have 
been  of  no  value,  because  the  same  might  be  said  of  any 
note  payable  at  a  distant  time,  that  the  maker  might  die 
worth  nothing  before  the  note  became  payable.  He  added, 
that  the  court  thought  that  the  averment  of  the  death  of  the 
father  before  the  indorsement  did  not  make  any  alteration 
because  they  were  of  opinion,  that  if  the  notes  were  not 

r  BuTcheU   ▼.  Slocok,    Lord   Raym.  t  Colehanv.  Cooke,  WiUes,  393.    A^ 
1645.  cited  by  KenyoD,  C  J.  6  T.  R.        finned  on  error  in  Str.  1217. 

124.  u  6m  8tr.  1217. 

t  Got!  V.  Nelson,  1  Burr.  226. 
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mUkin  ib»  slttute  ab  MlJo»  they  couU  not  he  made  iq  hy 
My  subsequent  contiogency, 

So  where  the  note  was  to  pay  within  a  oerttiii  time  after 
such  a  ship  was  paid  off';  it  was  holdeu  good;  because  the 
ship  would  certainly  be  paid  off  one  time  or  other*  In 
Strangers  report  of  this  case^  1  8tr.  p.  34*  the  opinion  of  the^ 
court  is  thus  given;  ^  the  paying  off  the  ship  is  a  thing  of  a 

riblic  nature^  nod  this  is  negotiable  as  a  promissory  nole*^ 
have  stated  the  case  as  it  was  cited  by  Willes^  C.  J.  deli- 
rering  the  opinion  of  the  court  in  Colehan  v.  Cooke»  Willea. 
SB9.  See  also  Mr.  Hume  CampbeH's  argument  in  Evane  v<« 
Underwood,  1  Wils.  263L  where,  in  citing  this  case»  be  stales 
the  opinion  of  the  court  to  have  been  that  the  note  was 
within  the  statute  and  negotiable,  beeause  iht  payimg  ^  ihm 
ship  was  mmrmUm  certain.  The  same  point  was  decided  by 
Hardwicke,  C.  X  in  Lewis  v.  Orde,  Middz.  Sittings,  SGeo,  & 
The  note  was  in  Ibis  form;  *'I  promise  to  pay  J«  S.  ^11  at 
the  payment  of  the  ship  Devonshire^  for  value  received.*' 
WiHesy  C.  J.  in  Colehan  v.  Cooke,  .Willes»  3999  **y8*  this  case 
was  determined  on  the  same  reason  as  Andrews  v.  Franklin^ 
viz.  that  iks  ship  would  certaiiUy  be  paid  offime  time  or  other^ 
wbieh  seems  to  be  the  true  reason ;  out  in  the  report  of  Lewis 
V.  Orde,  Diet  Trade  &  Com.  361.  copied  by  Cunniugham^ 
p.  127*  of  Law  of  Bills  and  Notes,  9d  ed.  1761.  Lord  IIard<- 
wicke  is  made  to  say,  **  That  as  to  the  contingency  of  the 
payment,  the  subseouent  act  of  the  payment  of  the  ship 
makes  it  certain,  ana  therefore,  though  not  a  li^n  ab  initiop 
yet  sufficiently  so,  and  within  the  statute,  by  the  fact  happeii- 
mg  after;  and  in  a  MS.  note  in  the  possession  of  the  editor,. 
Lord  Hardwicke  is  made  to  say,  ''as  to  the  time,  this  note  is 
certainly  within  the  statute,  if  it  had  been  made  payable  at 
any  precise  future  day;  and  if  it  be  uncertain  at  first,  but  re- 
ferred to  a  subsequent  fact  to  make  it  certain,  when  that  fact 
happens  (as  in  this  case  it  was  averred  that  the  ship  Devon- 
shire was  paid),  it  is  as  much  reduced  to  a  certainty  as  if  the 
day  had  been  mentioned  at  first  But  if  the  promise  is  to 
pay  out  of  any  particular  fund,  it  is  not  a  personal  lien,  and 
therefore  not  within  the  statute."  It  may  be  observed,  that 
this  reason  clashes  with  the  opinion  of  the  court  io  Colehan 
V.  Cooke,  Willes,  399.  where  it  was  said,  that  if  the  notes 
were  not  within  the  statute  ab  tsMlto,  they  should  not  be  made 
so  by  any  subsequent  contingency,  and  with  the  decision  in 
Caries  v.  Fancourt,  5  T.  R.  482,  and  in  Hill  v.  Halford,  S  Bos. 
and  Pul.  413.  in  which  cases  the  events  on  which  the  notes 

X  Aoditwft  V.  FiraBkUn,  H.  3Geo.  1.  B.  R. 
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were  to  become  payable  were  averred  in  the  declarations  16 
have  taken  place,  and  yet  the  notes  were  holden  not  to  be 
good.  See  also  Kingston  v.  Long,  Bayley,  7L  where  it  was 
holden  by  the  court,  that  if  an  instrument  was  not  a  bill  qf 
exchange  when  drawn^  it  could  never  afterwards  become  one. 
To  the  foregoing  cases  of  Andrews  v.  Franklin,  and  Lewis  v« 
Orde,  may  be  ^ded  that  of  Evans  v.  Under wood^  where 
the  note  was  to  pay  A.  or  order  8A  upon  the  receipt  of  his 
the  said  A/s  wages,  due  from  his  Majesty's  ship  the  Suffolk, 
it  l)eing  in  full  for  bis  wages  and  prize-money,  and  short*aI- 
lowance  money,  for  the  said  ship ;  the  declaration  stated  an 
indorsement  by  A.  and  averred  that  the  defendant  received 
the  said  wages  from  the  said  ship.  After  verdict  for  plaintiff, 
on  motion  in  arrest  of  judgment,  the  case  of  Andrews  v. 
Franklin  was  mentioned,  which  Mr.  Ford,  for  the  defendant, 
4Baid  had  never  been  determined.  The  court  said,  that  they 
would  look  into  the  case,  and  see  whether  it  had  been  deter- 
mined. The  reporter  adds,  that  the  court  inclined  to  give 
judgment  for  the  plaintiff,  .and  after  looking  into  the  case, 
]did  so,  at  audivi.  In  Beardesley  v.  Baldwin,  £•  15  G.  2.  B. 
Jl.  MS.  the  court  said,  that  as  to  Andrews  v»  Franklin,  if  it 
ever  was  determined,  which  they  could  not  find,  it  must 
iiave  been  decided  on  the  certainty  observed  in  the  return  of 
ships,  and  which  must  be  looked  upon  as  an  event  in  itself 
not  contingent. 

See  further  on  this  subject,  Housoullier  v.  Hartsinck,  7  T. 
R.  733. 

Bankers*  cash  notes,  or  goldsmiths*  notes*,  as  they  were 
formerly  called,  goldsmiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or  bearer, 
on  demand,  and  are  stated  as  such  in  pleading.  They  are 
considered  as  cash,  are  transferable  by  delivery,  but  may  be 
indorsed,  in  which  case  they  may  be  declared. on  as  a  bill  of 
exchange  against  indorser.  A  t  present  cash  notes  are  seldom 
made,  except  by  country  bankers,  their  use  having  been  su- 
perseded by  the  introduction  of  checks. 

Joinl  and  several  Notes.^-^A  note  beginning  **  I  promise  to 
pay,"  and  signed  by  two  or  more  persons,  is  several  as  well 
fis  joint*. 

If  a  promissory  note  appears  on  the  face  of  it  to  be  the  se- 
parate note  of  A.  only,  it  cannot  be  declared  on  as  the  joint 
•note  of  A.  and  B.  although  given  to  secure  a  debt  for  which 
A.  arid  B;  were  jointly  liable^ 

y  1  WiU.  862.  b  Siff kin  ▼.  Walker  and  another,  9 

K  Chitty,  p.239.  ed.2d.  Camp.  N.  P.  C.  SOS.    EmlevT.  Ljt^ 

a  March  i.  Waid,  Peake^i  N.  P.  C.  130.       B.  R.  H.  S2  O. S.  S.  P. 
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'  '  t^  an  action*  by  A.  against  B.  updn  a  promiasoiy  n&Uf,  it 
'M9»  stated  in  the  declaration,  that  B.  and  another,  jointly  or 
'eeveraily,  promised  to  pay  it.  It  was  holden  that  the  de* 
ciar^ion  was  good ;  for  or  was  synooimous  to  tmd.  They 
both  promised  that  they  or  one  of  thiem  should  pay ;  conse- 
quently both  and  each  were  liable  in  solidtun, 

'  If  an  action  is  brought  on  a  joint  note^  and  some  of  the 
persons  making  the  note  are  not  made  defendants,  advantage 
can  be  taken  of  the  omission  by  plea  in  abatement  only.  This 
is  a  general  rule.  See  Rice  v.  Shute,  5  Burr.  2611.  and  other 
cases  cited^  ante,  p.  1^,  n. 

An  action  was  brought  against  defendant  only  on  a  joint 
and  several  note  made  by  defendant  and  one  Stoddart^  Plea 
non  assumpsit*  Defendant  gave  in  evidence  an  agreement 
in  writing  entered  into  by  plaintiff  with  the  assignees  of 
Stoddart,  then  a  bankrupt,  to  receive  from  them  600/.  in  lieu 
of  8831,  actually  due  from  the  bankrupt  on  this  note  (which 
was  for  100/.)  and  on  other  transactions;  and  that  defendant 
was  only  surety  for  Stoddart  Defendant  obtained  a  verdict. 
On  motion  to  set  it  aside^  it  was  resisted  on  the  part  of  the 
defendant,  X>n  the  ground  that  the  agreement  put  an  end  to 
the  plaintiff's  recovery  on  the  note,  that  the  principal  could 
not  be  discharged  without  discharging  the  surety  alsa  On 
the  part  of  the  plaintiff  it  was  urged,  that  it  was  not  the 

-meaning  of  the  agreement  that  defendant  should  be  discharged. 
But  per  Lord  Mansfield,  C.  J.  the  plaintiff  was  party  to  the 

•  agreement,  and  we  cannot  receive  parol  evidence  to  explain 
it.  Whatever  might  be  the  intention  of  the  parties,  the  prin- 
cipal  cannot  be  released  without  its  operating  for  the  benefit 

.of  the  surety.    Rule  discharged. 

Consideration.'-^lt  will  be  presumed,  that  the  note  has 
been  given  for  a  good  and  valuable  consideration  until  the 
contrary  appear.  As  between  the  immediate  parties,  want 
or  illegality  of  consideration  may  be  insisted  on  as  a  defence, 

-  In  an  action  by  the  payee  against  the  maker  of  a  promis- 
'Sory  note  for  10/.'  which  had  been  given  by  the  defendant 

as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom 
,the  son  was  bound;  it  appeared  at  the  trial,  that  in  the  in« 

dentures  of  apprenticeship  no  mention  bad  been  made  of 
.this  premium  having  been  given  with  the  apprentice,  nof 

was  tnere  any  stamp  thereon  in  proportion  to  the  value,  as 

required  by  stat  8  Ann,  c.  9*  in  default  of  which,  by  the 

c  Reet  V.  Abbott,  Cowp.  832.  e  Qanett  v.  Jull,  B.  R.  M.  22  G.  3.  MS. 

.d  Per  fittUer,  J.  in  Beet  v.  Abbot|,    f  JacksoD  y.  Warwick,  7  T.  R.  121. 
.     Cowp.3^.^  ..... 
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flOth  Mctioii  €f  the  ftat  the  'mkakntm  age  diadntd  !•  be 
void.  The  apprastiM  mmaioedl  aoine  put  of  his  Itma  vMi 
his  BMster,  and  then  abeconded.  Ift  waa  otyeietedf  cm  the 
part  of  the  defeodanty  thi^  the  iodenturas  beiog  voidt  te 
coaaideratioD  of  the  note  bad  failed.  To  this  it  was  amwai 
edy  that  the  avoiding  of  the  indentuvea  oould  not  collateral^ 
affect  this  note;  but  that  at  all  events  it  was  auflSciea^  if 
there  were  any  consideration  to  sustain  it;  and  here  the  mas- 
ter had  provided  board  and  lodging  for  some  time  for  the  ap- 
prentice. But  Laurence,  J.  was  of  opinion,  that  the  consi- 
deration was  entire,  and  that  it  had  wholly  failed.  The 
Court  of  King's  Bench  concurred  in  opinion  with  the  learned 
judge. 

In  an  action  by  payee  of  a  note  expressed  to  be ''  in  consr* 
deration  of  the  payee's  care  and  medical  attendance  bestowed 
on  the  maker/'  it  was  holden',  that  evidence  was  admissible 
to  show  the  consideration  to  have  be^i  medicines  famished 
and  services  performed  as  an  apothecary ;  and  if  that  was 
proved,  that  the  plaintiff  could  not  recover,  without  showing 
that  he  had  obtained  his  certificate  under  a5  Gea  3*  c.  194. 

8.31. 

Where  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiff  is  a  bond  Jide  holder  for  a  valuable 
consideration,  without  notice,  such  iUegtii  consideration  eaiy 
as  makes  the  note  void  ab  iniiio^  viz.  gaming^  and  usury'j  cmi 
be  all^d  in  bar  of  the  action. 

It  is  not  necessaiy  that  the  indorsement  should  be  writleift 
with  ink;  it  may  he  with  a  pencil^ 

In  an  action  by  the  indorsee  against  the  maker  of  a  pro^ 
roissory  note,  the  defence  insisted  on  was,  that  the  note  bail 
been  given  for  bits  against  defendant  in  a  lotteiy  insurance ; 
Kenyon,  C.  J.  was  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  observing  that  the  innocent  indorsee  of  a  gaming 
note,  or  note  given  on  an  usurious  contract,  could  not  reco- 
ver, but  that  in  no  other  case  could  the  innoceiit  indorsee  be 
deprived  of  his  remedy  on  the  note;  and  that  a  ooatradry  de* 
termination  wouM  shake  paper  credit  to  the  foundation^. 

A  person  who,  at  the  request  of  the  holder  of  a  note,  has 
put  his  name  upon  it,  and  in  consequence  thereof  has  been 
obliged  to  pay  tne  contents  to  a  bond  fide  holder,  may  recou 

g  Blogg  T.  Pinket,  1  R.  and  M.  126.  Lowe  t.  Waller,  Doug.  785.  Bat  m» 

b  Stat  9  Ann,  c.  14,  s.  1.  ante,  p.  307.       itat.  58  Geo.  3.  c.  S3,  ante,  p.  SOS. 
and  Bowyei  t.  Bampton,  Str.  1155.       k  Geary  r.  Phytic,  6  B.  and  C.  Sti. 
i  19Ann,tt.t.  c.  16.1.  l.anteip.dSS.    1  Winetanlty  v»  lowdtn,  Ifidds.  Sit- 
ting! after  M.T.  41  6. 3.  &rlk  MSB. 
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l^the  money  paiid  from  any  perecm  whose  ntme  is  ob  tte 
mAe^  allhough  be  knew  that  the  note  was  originally  given  for 
an  illegal  consideration,  viz.  for  premiums  for  the  insurance 
of  tickets  in  the  lottery"^. 

iStomjD.— ^Every  promissory  note  must  be  duly  stamped^ 
that  is,  with  a  stamp  of  the  proper  value  and  proper  denomi* 
nation. 

A  promissory  note",  given  at  the  time  when  the  31  Geo.  3. 
c.  25.  was  the  only  statute  regulating  the  stamp-duty  on  pro^ 
missory  notes,  was  holden  not  available  in  law,  because  it 
was  stamped  with  a  receipt  stamp,  although  it  was  of  equal 
value  with  that  required  for  a  promissory  note. 

For  the  amount  of  the  stamp  duties  on  promissoiy  notes, 
see  Stat  55  Geo.  3.  C.  184.  ante,  p.  995. 

For  the  statutes®  regulating  notes  given  for  a  less  sum  than 
five  pounds,  see  Chitty  on  Bills,  Appendix,  sect  8,  ed.  2nd. 

A  bill  was,  in  fact,  drawn  on  the  21st  day  of  December, 
for  21/.,  payable  two  months  after  date,  but  on  the  face  of  it 
purported  to  bear  date  on  the  31st;  it  was  holden?  to  require 
only  a  stamp  of  9s.  which  is  imposed  by  55  G.  3.  c.  184.  on 
bills  for  that  sum,  not  exceeding  two  months  after  date.  The 
word  **  date,"  as  there  used,  means  the  period  of  payment 
expressed  on  the  face  of  the  bill. 

A  promissory  note^  of  40Z.,  payable  to  bearer  generally,  and 
therefore,  in  law,  payable  on  demand,  is  within  the  first  class 
of  promissory  notes  in  schedule,  part  1,  to  the  55  G.  3.  c.  184. 
and  requires  a  5s.  stamp. 

An  action  cannot  be  supported  upon  the  common  money 
counts  against  one  of  the  makers  of  a  promissory  note,  who 
signed  it  as  surety  only  for  the  other  maker. 


X.  0/  the  Time  when  a  Note  aught  to  be  presented  for 

Payment. 

Payment  must  be  demanded  within  a  reasonable  time 
after  the  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  reasonable  time  is  a  question  of 

m  Seddons  t.  Stratford,  London  Sitting!  o  15  0. 3.  c.  51.    17  G.  3.  c.  30.    37 

after  T.  T.  34  G.  3.    Kenyon,  G.  h  G.  3.  c.  32. 

P6ake*i  N.  P.  g.  2i5.  p  Upitone  ▼.  Marchant,  2  B.  and  C.  10. 

D  Chamberlain  ▼.  Porter,  1  Bo».  aod  Bil.  q  Weill  t.  Gtrlinfir.  8  Tatint.  737. 
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law,  but  dependent  on  fnets,  viz.  the  sifnation  of  ibe  imtiBSi 
tbeir  places  of  abode,  and  the  facility  of  commumcatioD  be- 
tween tbem'. 

On  promissory  notes  payable  at  a  certain  time  after  date, 
or  after  sight,  three  days*  grace  are  allowed :  consequently, 
payment  of  such  notes  ought  not  to  be  demanded  until  the 
last  of  the  three  days,  unless  it  happen  to  be  a  Sunday,  or  a 
great  holiday,  in  which  case  payment  ought  to  be  demanded 
on  the  next  preceding  day.  The  three  days  of  grace  are 
computed  exclusively  of  the  day  on  which  the  payment  is 
by  the  terms  of  the  note  to  be  made*  It  has  not  been  deter- 
mined solemnly,  whether  days  of  grace  are  to  be  allowed  on 
notes  payable  at  sight*.  They  are  not  allowed  on  notes  pay- 
able on  demand. 

Where  a  note  is  made  payable  at  a  month  or  months  after 
date,  the  computation  must  be  (contrary  to  the  general  rule 
of  law)  by  calendar  and  not  by  lunar  months. 

Where  a  note  is  in  the  hands  of  an  indorsee,  and  he  de* 
roands  payment  thereof  from  the  maker,  who  refuses  or  omits 
to  pay  the  same,  notice  of  such  refusal  or  default  ought  to  be 
given  by  the  indorsee  himself^  to  the  prior  indorser  or  in- 
dorsers  (if  more  than  one)  within  a  reasonable  time ;  other- 
wise the  indorser  will  be  discharged.   . 

.  Action  against  defendant,  as  indorser  of  this  note*,  ^  one 
month  after  date,  I  promise  to  pay  to  Wm.  George,  or  order, 
the  sum  of  16/.  for  value  received."  John  Hopley.  In- 
dorsed, Wm.  George.  This  note  George  had  given  in  pay- 
ment to  the  plaintiff;  it  became  due  2d  May,  and  on  dth 
May  the  plaintiff's  banker  (after  three  days'  grace)  demanded 
it  of  Hopley.  Hopley  desired  two  or  three  days*  time  to  pay 
it  in,  and  so  from  time  to  time,  which  were  given  him,  till 
Idth  May,  when  he  told  the  banker  he  could  not  pay  it  On 
the  14th,  Hopley  failed,  and  became  a  bankrupt.  On  plain- 
tiff's applying  to  George  for  payment,  George  told  him  he 
should  have  applied  before,  on  Uopley's  first  refusal,  and  that 
he  now  did  not  think  himself  liable  to  pay  it,  whereupon  this 
action  was  brought  Lord  Mansfield,  C.  J.  **  The  question 
is,  who  is  to  bear  the  loss,  as  Hopley,  the  drawer,  has  failed  ? 
Now  it  is  so  necessary  for  trade,  that  where  a  bill  of  exchange 
is  drawn  on  one  man,  and  made  payable  to  another,  that  if 
the  person  to  whom  it  is  payable,  either  wilfully  or  through 


r  Darbishiie  ▼.  Parker,  6  East,  3.  u  Andenon  y.  George,  Lopdon  tittSngs 

■  8ee  Uiis  question  diicuased  in  Chit*  after  Trin  T.  1767.  coram  Lord  MaAft* 

ty*B  Tkeatise  on  Bills,  p.  195,  ed.  2d,  field,  C.  J.  MSS, 
t  See  Tindal  v.  Brown,  1  T.  R.  167. 
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n^lecC,  omits  to  call  at  the  time  it  becomes  due,  it  is  the 
constant  course  of  mercantile  custom  in  the  city  of  London, 
that  be  shall  bear  the  loss  and  not  the  other.  This  likewise 
is  the  rule  on  indorsed  notes,  which  are  in  nature  of  inland 
bills  of  exchange;  nothing  is  so  certain  as  this  rule,  and  great 
inconvenience  would  follow  from  a  different  mode  of  proceed- 
ing. It  has  been  truly  said,  that  the  law  has  not  fixed  any  pre- 
cise time  when  the  negleqtof  the  indorsee  shall  be  said  to  make 
him  liable ;  but  I  remember  a  case  determined,  where  a  bill 
became  due  at  two  o'clock  on  Saturday  afternoon,  the  person 
who  gave  the  note  became  a  bankrupt  at  five  o'clock  on  Mon- 
day iafternoon ;  the  question  was,  whether  the  indorsee  had 
not  neglected  to  call  for  his  money,  and  it  was  bolden,  that  he 
had.  The  present  case  is  not  that  of  neglect;  the  note  is 
dated  on  2d  April,  consequently  becomes  due  on  Sd  May, 
but  by  the  custom  of  the  city  there  are  three  days  of  ^race; 
the  banker,  who  has  the  note  in  his  hands,  and  who  m  this 
case,  being  the  plaintiff's  agent,  is  to  be  considered  as  one 
and  the  same  person  with  the  plaintiff,  comes  on  5th  and  de- 
mands payment;  the  iudorser  and  all  the  parties  live  in  town; 
the  banker  gives  Hopley  indulgence  to  pay  it  from  5th  to 
13th,  without  giving  any  notice  to  the  indorser,  which  if  he 
had  done,  it  would  have  urged  the  indorser  to  get  his  money. 
Now  here  is  no  neglect  of  application.  The  case  is  still 
stronger :  here  is  an  actual  credit  given  for  eight  days,  and 
the  question  is,  who  gave  the  credit.  We  cannot  go  mto  any 
consideration  of  Hopley's  circumstances  at  the  time ;  tbev 
might  be  very  bad;  and  yet  if  he  had  been  arrested  on  5th 
May,  we  cannot  say  be  would  not  have  paid  the  money.  I 
am  therefore  of  opinion,  that  the  loss,  (though  this  is  a  hard 
case,)  ought  to  be  borne  by  the  person  who  gave  the  credit." 
Verdict  K>r  the  defendant. 

Action  against  the  defendant  as  indorser  of  a  promissonr 
note*,  due  May  5th,  1805.  The  plaintiff  proved  the  defend- 
ant's indorsement;  and  also,  that  in  the  year  1807,  the  de- 
fendant being  requested  to  pay  the  note,  be  promised  that  he 
would,  but  prayed  for  further  time.  There  was  no  evidence 
of  the  presentment  of  the  note  to  the  maker  of  any  notice 
of  its  non-payment  being  given  to  the  defendant,  nor  did  it 
appear  that  when  the  defendant  so  promised  to  pay,  he  kilew 
of  any  application  for  payment  having  been  made  to  the 
maker.  For  the  defendant  it  was  contended  that  the  subse- 
quent promise  did  not  dispense  with  proof  of  the  present- 
ment and  notice,  unless  naadewith  full  knowledge  of  the 

X  Tajlor  y.  Jonci,  t  Camp.  If .  P.  C.  105. 
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kcbes  of  the  bolder.  In  tbe  case*  hitherto  dectdoi  upon  tfiis 
subject,  something  appeared  which  might  be  considered  a 
wavetof  any  irreguhiritfy  with  regard  to  the  bill  or.  note» 
which  could  not  be  inferred  from  a  mere  promise  to  pay,  at  a 
time  when  the  party,  without  being  aware  of  it^  was  dis- 
charged from  his  liability.  But  Bayley,  J.  held,  that  where  a 
party  to  a  bill  or  note,  knowing  it  to  be  due,  and  knowing 
that  he  was  entitled  to  have  it  presented  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour, 
promises  to  pay  it ;  this  is  presumptive  evidence  of  the  pre- 
sentnient  and  notice,  and  he  is  bound  by  the  promise  so  made. 
Verdict  for  the  plaintiff. 

But  if  the  drawer  or  indorser,  after  being  arrested  without 
acknowledging  his  liability,  merely  offers  to  give  a  bill  by 
*  -way  of  compromise  for  the  sum  demanded,  which  offer  is  re- 
jected, this  does  not  supersede  the  necessity  of  notice^. 


XL    Of  the  Declaration — Pteadings^-'Evidence'^Con* 

elusion. 

> 

The  usual  remedy  on  a  promissory  note  is  an  action  of 
assumpsit.  In  the  first  count  of  the  declaration,  the  note 
<ought  to  be  eet  forth  accurately,  that  is,  either  in  the  terms 
in  which  it  was  made,  or  according  to  the  legal  effect  and 
operation  of  those  terms ;  for  a  variance  in  any  material  point, 
between  the  statement  in  the  declaration  and  the  note  pro- 
duced in  evidence,  will  be  fatal. 

As  where  in  an  action  on  a  promissory  note^  made  by  the 
firm  of  Austin,  Strobell,  and  Shirtliff,  who  were  declared 
against  by  the  name  of  William  A.,  Robert  S.,  and  William 
S.,  and  it  was  proved  that  the  firm  consisted  of  William  A», 
Ikmel  S.,  and  William  S.,  it  was  holden  that  tbe  variance 
was  fatal 

Formerly  it  was  holden,  that  where  the  maker  of  a  pro- 
missonr  note  made  a  memorandum^  in  the  margin,  or  at  the 
foot  of  it^  that  he  would  pay  it  at  the  House  of  A.,  as  this 
did  not  form  any  part  of  the  contract,  it  was  not  necessary 

X  Ca|iiiiiiqsT»Frciicl^aCamp.]LP.C.   «.  Price  t.  Mitchell,  4  Cmmpl^.  20S. 
109.  See  also  Head  v.  Sewell,  Holt,  K.  P. 

s  Gordon  t.  AnitiD,  4  T.  R.  61 1.  C.  363. 
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toateteitin  tfie  dedakBtion^  tmt  if  it  fbnned  a  part  of  Iht 
body  of  the  aots,  it  must  be  stated,  and  it  must  oe  averred 
that  the  note  was  presented  for  pajnnent  at  that  place»  even 
in  an  action  against  the  matcer*. 

Since  the  case  of  Howe  t.  Yoting,  9  Brod.  &  Biagh.  105. 
R  has  been  bolden^,  that  the  memorandum  at  the  foot»  maic«' 
ing  the  note  payable  at  a  particular  place,  does  form  part  of 
the  contract,  and  that  it  is  not  any  Tariance  to  allege  the  note 
to  be  so  payable. 

In  cases  where  several  notes  have  been  made  by  the  de- 
fendant, and  which  are  due  and  payable,  a  count  on  each 
note  ought  to  be  inserted  in  the  declaration. 

To  the  special  coont  or  counts,  such  of  the  common  counts 
ought  to  be  added  as  may  be  adapted  to  the  circumstances  of 
tliecase. 

Although  on  a  <x>unt  for  money  lent,  or  for  money  had 
and  received,  a  promissoiy  note  may  he  given  in  evidence^, 
av  affording  a  presumption  that  so  much  money  was  lent, 
or  bad  and  received,  and  although  the  jury,  in  case  such 
evidence  be  not  rebutted,  will  conclude  against  the  defend- 
ant, yet  it  is  advisable  to  declare  specially  on  the  note ; 
fbr  otherwise,  in  the  case  of  a  judgment  by  default,  the 
usual  reference  to  the  master  in  B.  K.  or  prothonotaiy  in 
C.  B.  cannot  be  made  to  compute  principal,  interest,  and 
cost^. 

Where  a  note  is  payable  to  A.  or  order,  and  indorsed,  the 
indorser  is  considered  as  a  warranter  of  the  note ;  and,  there- 
fore, it  is  necessary,  in  an  action  brought  against  the  indorser, 
to  allege  and  prove  the  demand  of  the  maker*,  and  notice  of 
defeult  or  refusal  topav,  within  a  reasonable  time,  proceeding 
from  the  holder  himself^. 

To  an  action  on  a  promissory  note,  any  plea  may  be  plead- 
ed which  the  law  permits  to  be  pleaded  to  actions  founded 
en  ootttrect,  e.  g.  accord  and  satisfiBMstion,  coverture,  infancy, 
payment,  statute  of  limitations,  set-off,  tender ;  as  to  whicta^ 
•aeaote,  tit.  Assumpsit;  s.  IV.  p.  1I&— 160. 

To  action  of  Assumpsit  by  A.,  B.,  and  C,  against  D.^ 
tti  one  of  the  indorsers  of  a  promissoiy  note  drawn  by  £.,  in 

c  Bnadenaav^  Bowm,  14  Sail*  500  g  Ad|jadged  in  C.  B.  £.4  0.S.citedby 

4M|judg«d   on    dematrer.    See  alto  Lee,  C.  J.  in  S  Str.  1087.  recopBized 

Bocbe  r.  Campbell,  3  Camp.  M.  P.  C.  by  Lord  Maniileld,  C.  J.  in  2  Buir. 

947.  676. 
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favour  of  C,  D.,  (and  htinsdf )  E.,  then  in  partoenibif),  and 
by  tbem  indorsed  to  A.,  B.^  and  C. ;  defendant  pleaded  in  bar, 
that  C,  one  of  the  plaintiffB^  was  liable  as  an  tndorser,  toge* 
ther  with  D.  On  special  demurrer  the  plea  was  holden  to 
be  good ;  Lord  £ldon»  C.  J.  observingi  that  the  subject  of 
this  plea  could  not  have  been  pleaded  in  abatement ;  because 
a  plea  in  abatement  ooght  to  give  a  better  writ  not  to  shew 
that  the  plaintiff  can  have  no  action  at  all.  The  effect,  how* 
ever,  of  a  judgment  for  the  defendant  would  be,  that  if  a  man 
made  a  note  to  himself  and  others  carrying  on  business  under 
a  particular  firm,  and  the  partnership  was  dissolved,  the  pro- 
missory note  could  neither  be  put  in  suit  as  such,  nor  en- 
forced as|an  equitable  agreement,  because  on  a  promissory- 
note  stamp.  Considering,  therefore,  the  quantity  of  cir- 
culating paper  in  this  country,  standing  under  the  same  cir* 
cumstances  with  the  note  in  question,  the  consequence  of 
such  a  decision  migh(  be  highly  injurious.  However,  the 
case  of  Moffat  v.  Van  Millengen^  was  unanswerable* 

Eridence.^An  an  action  on  a  promissory  note,  to  which 
the  general  issue  is  pleaded,  the  plaintiff  miist  prove  every 
material  allegation  in  the  declaration. 

It  is  a  general  rule,  that  to  prove  the  contract  the  original 
note  must  be  produced  in  evidence.  .This  rule  is  dispensed 
with  in  special  cases  only,  as  where  it  can  be  proved,  that  the 
note  lias  been  lost  or  destroyed  by  the  defendant',  or  that  it 
is  in  the  hands  of  the  defendant,  and  that  he  has  had  notice 
to  produce  tP.  In  these  cases  a  copy  of  the  note,  or  parol 
evidence  of  its  contents,  may  be  received. 

The  remaining  evidence  necessary  to  support  the  action 
will  vaiy  according  to  the  character  in  which  the  parties 
bring  the  action. 

In  an  action  by  payee  against  the  maker,  the  hand-writing 
of  the  maker  must  be  proved  by  the  subscribing  witness,  if 
any  ;  if  not,  by  some  person  who  is  competent  to  prove  such 
hand-writing.  In  an  action,  by  Jirst  indorsee  against  the 
maker^  the  same  evidence .  as  in  tlie  preceding  case,  together 
with  proof  of  the  indorsement  to  the  plaintiff,  will  be  neces- 
sary. In  an  action  against  an  indorser,  proof  of  the  hand* 
writing  of  the  maker,  or  of  any  indorser  prior  to  the  defendant 
(except  the  first,)  unless  specially  alleged  in  the  declaration^ 
is  not  necessary ;  but  in  tnis  case  it  must  be  ptoved  that  pay-> 


k  f27  G.  3.  B.  R.  2  Bot.  and  Pul.  124;  1  Lord  Raym.  731. 

BL.  (e  j.  m  2  Bos.  and  Pul.  39. 


BILLS  OF  EXCHANGE.  38$ 

neni  was  duly  demanded  6f  the  maker,  and  that  the  maker 
refused  to  pay,  or  made  default  therein,  and  that  notice  of 
such  refusal  or  default  was  given  to  the  defendant  within  a 
reasonable  tima 

lu  action  against  the  maker  of  a  note,  although,  the  pro« 
mise  be  4o  pay  the  money  at  a  panjcular  place,  it  is  not  ne- 
cessary to  prove  a  presentment  at  that  place";  if  the  place 
of  payment  be  mentioned  in  the  margin  or  at  the  foot  of  the 
note**. 

If  a  bill  be  payable  or  indorsed  specially  to  a  firm,  evidence 
must  be  given  tnat  the  firm  consists  of  the  persons  who  sue 
as  plaintifl^s ;  secu^^  if  the  indorsement  be  in  blank.  Ord  ri 
Portal,  3  Camp.  N.  P.  C.  230. 

A.  being  in  insolvent  circumstances?,  B.  undertook  to  be 
a  security  for  a  debt  owing  from  A.  to  C.  by  indorsing  a  pro* 
missory  note  made  by  A.  payable  to  B.  at  the  hogse  of  D. 
The  note  was  accordingly  so  made  and  indorsed,  with  the 
knowledge  of  all  parties.  Just  before  it  became  due,  B.  hav- 
ing been  informed  that  D.  had  no  effects  of 'A.  in  his  hands, 
desired  D.  to  send  the  note  to  him,  B.,  and  said  be  would 
pay  it,  B.  having  then  a  fund  in  his  hands  for  that  purpose; 
the  note  was  not  presented  at  D.'s  house  till  three  days  after 
it  was  due.  It  was  holden,  that  C.  could  not  maintain  an 
action  against  B.  on  the  note,  not  having  used  due  diligence 
in  presenting  the  note  as  soon  as  it  was  due  to  D.  for  payment, 
ana  in  giving  immediate  notice  to  B.  of  the  non-payment  by 
D. ;  for  B.  bad  a  right  to  insist  on  the  strict  rule  of  law  re- 
specting the  indorser  of  a  note,  notwithstanding  the  parti- 
cular circumstances  of  the  case. 

In  an  action  by  a  second,  third,  or  any  subsequent  indorsee^ 
against  the  maker,  where  the  first  indorsement  is  in  blank; 
as  the  plaintiff  is  not  bound  to  set  forth  any  indorsement,  ex* 
cept  the  first,  but  ma^r  strike  out  the  others,  if  he  adopts 
this  course,  the  proof  will  be  the  same  as  in  the  preceding 
case ;  but  if  all  or  any  of  the  indorsements,  subsequent  to 
the  first,  are  set  forth,  they  must  be  proved. 

The  defendant  cannot  give  in  evidence  a  parol  agreement, 
entered  into  when  the  note  was  made,  that  it  should  be  re^^ 
newed  when  it  became  due^;  nor  a  parol  agreement  that 
payment  shall  not  be  demanded'  until  after  such  a  time ; 

r 

n  Nlcbolli  ▼.  Bowes,  2  Camp.  nI  P.  C.  p  Nicholsori  v.  Ooothit,  2  H.  B1.  S09. 
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for  this  would  be  incorporatiog  with  a  written  contract  an 
incongruous  parol  conditioD,  which  is  contrary  to  first  prin- 
dpies. 

Where  a  promissory  note,  on  the  face  of  it,  purported 
to  be  payable  on  demand,  parol  evidence  is  not  admis- 
sible to  shew*  tbat»  at  the  time  of  making  it,  it  was  agreed 
that  it  should  not  be  payable  until  afte/  the  decease  of  the 
mafceiv 

Where  in  an  action  by  the  indorsee  against  the  maker  of  at 
promissory  note,  payable  with  interest  on  demand,  the 
plaintiff  having  proved  that  he  gave  value  for  it,  the  defend** 
ant  tendered  evidence  of  declarations  made  by  the  payee, 
when  the  note  was  in  his  possession,  that  he  (the  payee)  had 
not  given  any  consideration  for  it  to  the  maker ;  it  was  ho1den% 
that  the  evidence  was  inadmissible,  as  the  payee  could  not 
be  identified  with  the  plaintifi^,'and  the  note  could  not  be 
treated  as  over  due  at  the  time  of  the  indorsement 

An  indorser  on  a  note^  who  has  received  money  from  the 
payee  to  take  it  up^  is  a  competent  witness  for  the  maker  in 
an  action  against  him  by  the  indorsee,  to  prove  that  he  had 
satisfied  the  note,  being  either  liable  to  the  plaintiff  on  the 
note,  if  the  action  is  defeated,  or  to  the  defendant  for  money 
bad  and  received,  if  the  action  succeeds ;  and  his  being  also 
liable  in  the  latter  case,  to  compensate  the  defendant  for  the 
costs  incurred  in  the  action,  by  such  non-payment,  makes  no 
difierence. 

In  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
fnissory  note*  without  original  consideration,  if  the  payee 
has  become  bankrupt,   and  obtained  his  certificate  subse- 

Sjuently  to  the  date  of  the  note,  he  is  not  u  competent  witness 
or  the  defendant,  for  he  is  no  longer  liable  to  the  plaintiff; 
but  would  be  liable  to  the  defendant,  if  the  latter  were 
obliged  by  this  action  to  pay  the  promissory  note  drawn  for 
his  accommodation. 

'    One  joint  maker  of  a  promissory  note  is  a  witness  to  prove 
the  signature  of  the  others 

■ 

Where  a  promissory  note,  beginning,  "I  promise  to  pay,** 
was  signed  by  one  member  of  a  firm  for  himself  and  part- 

i  Woodbridge  v.  Spooner,  3  B.  &  A.        ▼.  — ^  administrator  of  Hamiiton 

233.  Pri^  Council,  29  June,  1 805. 

t  Ba^ougb  V.  White,  4  B.  &  C;  325.         X  Maundrell  v.  Kennett,  London  SiU 
u  Birt  V.  Kenbaw,  2  Eastt  458.  recogw        tings,  H.  T.  49  Q.  3.    Bayley,  J.  1 
nized  by  Sir  W. Grant,  M.  R.  in  Paul        Camp.  N.  P.  C.  408.  n. 

y  Yorkv.B]ott,5]!lliaateitSehryn,7L 
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Den,  it  was  holden*,  that  he  was  liable  to  be  sued  seyerally 
upon  the  note. 

Conclusion, — ^The  limits  prescribed  to  this -abridgment  will 
not  permit  the  insertion  of  any  more  cases  under  this  head, 
nor  indeed  is  it  necessaiy ;  for  although  a  promissory  note*, 
while  it  continues  in  its  original  shape,  does  not  l)ear  any 
resemblance  to  a  bill  of  exchange^  yet  when  it  is  indorsed, 
the  resemblance  begins ;  for  then  it  is  an  order  by  tbe  ia- 
dorser  upon  the  maker  of  the  note  to  pyy  to  the  indorsee ; 
the  indorser  as  it  were  the  drawer,  the  maker  of  the  note 
the  acceptor,  and  the  indorsee  the  payee.  From  this  resem- 
blance between  a  bill  of  exchange  and  promissory  note,  it 
follows  that  many  of  the  rules  which  are  applicable  to  bills 
of  exchange,  hold  also  in  the  case  of  pfpmisaory  noten* 

s  Han  V.  SmiUi,  1  B.  and  C.  407.  a  Per  Lord*  Mansfield,  C.  J.  Heylin  ¥. 

AdamaoD,  2  Bun.  S79. 
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CHAP.  X. 


CARRIERS. 


I.  Of  Common  CarrierM  and  their  ReMpansibiUitf^ 
IL  Of  Notices  given  by  common  Carriers  for  the  purpose 
.    of  ttmiting  their  ResponssbiUty,  and  the  Marnier  in 
ufhieh  such  Notices  have  been  construed, 
IIL  Of  the  Lien  of  Carriers. 
TVs  By  u>ham  Actions  against  common  Carriers  ought  to  be 

brought.   ' 
V.  Of  the  Declaration. 
VL  OfPaymeni  of  Money  into  Court. 
VII.  Evidence. 


L  Of  Cotmnon  Carriers  and  their  ResponsibHUy. 

JM.ASTERS^  and  owners  of  ships,  boymen,  wbarfingers^, 
lightermen,  bai*ge  owners*,  proprietors  of  waggons,  stage 
coaches  (1)  tec  are  denominated  coiUmon  carriers ;  and  by 

a  Morter.  61ue,SLeT.G9.  c  Rich  t.  Kneeland,  Cro.  Jac  330. 

b  MaTing  y.  Todd,  1  Starkie'k  N.  P.  C.        Hob.  17.  8.  C. 
72. 


(1)  It  was  ruled  by  Holt,  C.  J.  in  Upshare  ▼•  Aidee,  B.  R.  London 
Sittings,  H.  8.  W.  9.  Corny.  25.  that  a  ^ikiMy-coachman  was  not 
a  common  carrier  within  the  custom  of  the  realm,  and  could  not  be 
charged  for  the  loss  of  a  passenger's  eoods,  except  where  there  was 
an  express  agreement,  and  money  paid  for  the  carriage  of  the  goods. 
And  in  Middleton  ▼•  Fowler,  Salk.  282.  there  was  a  like  determin- 
ation by  Holt,  C.  J.  at  N.  P.  in  regard  to  <ta^coachroen,  except 
such  as  took  a  distinct  price  for  carriage  of  goods,  as  well  as  persons. 
But  in  a  late  case  of  Clarke  v.  Gray,  4  Esp.  N.  P.  C.  177.  where  an 
action  was  brought  against  the  proprietor  of  a  stage-coach,  to  recover 
the  value  of  a  trunk  which  had  been  lost  while  the  plaintiff  was  tra- 
velling in  the  defendant's  coach,  the  defendant  proved  that  he  had 
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* 

the  curtom  of  the  reftlm',  that  is^  by  the  common  law«  are 
bound  (^)  to  receiye  and  carry  the  goods  of  the  subject  for  a 
reasonable  hire  or  reward  (S)»  to  take  due  care  of  them  in 
their  passage^  to  deliver  them*  safely  (4),  and  in  the  same 

4  lRoU.Abr.2.(C)pl.l.  e  P«r  Popham,  C.  J.  OweD,  57. 


given  notice,  that  he  would  not  be  liable  for  any  parcel  afelPre  £5 
▼alue,  unless  paid  for  as  such ;  it  wasy  however,  contended  for  plain- 
tiff, that  this  notice  applied  to  the  case  of  goods  sent  to  be  carried 
only,  and  not  to  the  case  of  passengers*  lumiee.  But  Lord  EiUn" 
horoughf  C«  J.  said,  that  it  had  been  decnded,  that  the  Ibggage  of 
passengers  came  within  the  eiception*  So  per  Chamhre,  J.  2  Bos. 
&  Pul.  419.  '*  It  has  been  determined,  that  if  a  man  travel  in  a 
stage-coach,  and  take  his  portmanteau  with  him,  though  he  has  his 
eye  upon  his  portmanteau-,  yet  the  carrier  is  not  absolved  from  his 
responsibility,  but  will  be  liable  if  the  portmanteaa  be  lost**  If  a 
coachman  commonly  carry  eoods»  and  takes  money  for  so  doing,  he 
will  be  in  the  same  case  with  a  common  carrier,.  Snd  is  a  carrier  for 
that  purpose,  whether  the  goods  are  a  passenger's  or  a  stranger's. 
Nisi  Prius  opinion  of  Jones,  J.  in  Lovett  v.  Hobos,  2  Show.  127. 

(2)  An  action  on  the  case  will  lie  against  a  common  carrier  for 
refusing  to  carry  goods  after  an  offer  of  his  hire.  Jackson  v.  Rogers, 
2  Show.  327.  ^ 

(3)  In  an  action  against  a  common  carrier  for  losmg^  box  by 
negligence,  a  motion  was  made  in  arrest  of  judgment,  because  a 
particular  sum  was  not  mentioned  in  the  declaration  to  be  paid  fot 
ntre,  hot  a  reasonable  reward  only ;  the  declaration  was  holden  to 
be  well  enough,  for,  perhaps,  there  was  not  any  agreement  for  a  sum 
certain,  yet  as  in  such  case  the  carrier  may  maintain  a  quantum 
meruit,  he  is  equally  liable,  as  where  there  is  an  express  agreement 
for  a  particukir  sum.  Bastard  v.  Bastard,  2  Show.  81.  Agreed 
also  in  Lovett  v.  Hobbs,  2  Show.  129. 

(4)  In  Golden  v.  Manning  and  another,  2  BI.  Rep^9I6.  where 
an  action  was  brought  against  carriers  for  not  delivering  eoods 
within  a  reasonable  time,  the  question  was  agitated  whether  Vwas 
the  duty  of  canriers  to  deliver  as  well  as  carry  goods.  The  couil 
declined  giving  any  opinion  on  the  eeneral  question,  conceiving 
that  under  the  special  circumstances  of  the  case  then  before  them, 
the  defendants  were  liable,  because  it  appeared  that  their  general 
course  of  trade  was  to  deliver  goods  at  the  houses  to  which  they 
were  directed,  that  they  received  a  premium,  and  kept  a  servant 
for  that  special  purpose,  and  that  they  must  be  understood  to  have 
contracted  to  carry  the  goods  in  question,  on  the  same  terms,  and 
in  the  same  manner,  that  the^  canied  the  goods  of  other  persons. 
Gould  J.  expressed  an  opinion,  that  all  carriers  were  bound  to 
give  notice  of  the  arrival  of  goods  to  the  persons  to  whom  they  were 
consigned,  whether  bound  to  deliver  or  not.    In  Hyde  v.  the  Treat 


dMditkHi  fl»  vfcefi  tbey  Were  *f(sdeifi^^  &t  M  d^ftittlt'  ¥^t^ 
Ho  make'  CMipeMation  to  the  owMr  for  any  Io^b  6r  dainty 
Which  happetM  while  the  goods  are  in  th^ir  eu^ody,  eoceept 
liuch  l06d6r  dan^ag^  ^  arises  from'  the  act  of  God  (5)  ^ 
storms,  tempests,  and  the  like ;  or  of  the  enemies  of  the 
king. 

Id  an  actioiy»rought  against  a  common  carrier  by  wateK, 
chai|d|^  the  (ffiendant  with  negligence,  it  was  holden  to  be 
Ho  oKKide^  that  the  shfp  was  tight,  when  the  goods  were 
placed  on  board,  but  that  a  rat,  by  gnawing  out  the  ohkifm, 
bad  made  a  small  hole  through  Which  the  wate^  gusbed;  on 
the  ground  that  Whatever  was  not  escusedt  by  law,  was  to  be 
deemed  a  negligence  in  the  carrier,  and  that  he  was  answer- 
able in  all  events,  except  where  the  goods  were  damaged  by 
the  act  of  God  or  the  king's  enemies. 

So  where  the  proprietors  of  the  Trent  navigatlon^f,  had 
Undertaken  to  carry  goods  ifdtQ  Hull  to  Gninsborrnigh  and 
thevessel,  on  board  which  the  goods  were  placed,  drove 
Against  an  anchor  in  the  river  Uumber,  and  sank ;  it  vvafi. 
holden,  that  the  carriers  were  responsible  to  the  owner  of 
the  goods  for  the  damage  sustained  ;  although  it  was  proved 

f  l}ale  Y<  Hall,  I  V^ik.  281.  ▼.  Wood,  B.  25  G.  3.  B.  R.    3  Esp. 

g  Propri^Hp  of  the  Trent  Navigation        N.  P.  C.  127. 


and  Mersey  Navigation  Compaaj,  5  T.  R.  396.  the  genenl  qaes* 
tioD,  whether  a  carrier  was  baund  to  deliver  the  goods  to  the  person 
to  whom  they  are  directed  was  again  agitated;  Asbhurst,  Buller, 
and  Grose,  Js.  were  of  opiDion  that  a  carrier  was  so  bound ;  bat 
Kenyon,  C.  J«  appears  to  have  inclined  to  the  contrary  opinion. 
The  special  circumstances  of  the  case  (which  see  post,  p.  391.)  ren<f 
dered  it  unnecessary  for  the  court  to  decide  the  general  question. 

(5)  The  plaintiff  put  ^oods  on  board  the  hoy  of  the  defendaat, 
whol^as  a  common  carrier;  coming  through  bridge,  hy  a  tuddem 
Must  ofwind^  the  hoy  sunk  and  the  goods  were  spoiled.  Pratt,  C.  J. 
oeld  the  defendant  not  answerable ;  the  damage  having  been  occa* 
sioned  by  the  act  of  God.  For,  though  the  defendant  ought  not  to 
Lave  ventured  to  shoot  the  bridge,  if  the  general  bent  of  the  weather 
had  been  tempestuous,  yet  this  being  only  a  sudden  gast  of  wind 
ha<4  entirely  varied  the  case.  The  plaintiff's  counsel  having  offered 
some  evidence,  that  if  the  hoy  had  been  in  a  better  condition  tt 
would  npt  have  sunk,  the  Chief  Justice  said  that  a  carrier  was  not 
obliged  to  have  a  new  carriage  for  every  journey;  it  was  sufficatnt^ 
if  he  provided  one  which,  without  any  extraordinary  aeeideaty  (s«ch 
as  this  was)  wovld  probably  perform  the  journey.  Amies  v.  Sie* 
pbens^  Str.  ]i28«  ■        ^  . 
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i\^  the  aocident  waBoccwioQed  by  the  negligence  of  the 
persons  op  board  a  barge  in  the  river,  who  bad  not  put  fi 
buoy  out,  to  mark  the  place  where  the  anchor  lay:  the  court 
obserriogy  that  there  was  a  degree  of  negligence  in  the  master 
of  the  vessel  also;  for  his  not  seeing  the  buoy  ought  to  have 
put  him  upon  inquiring  more  minutely  about  the  anchor; 
and  even  if  there  had  not  been  any  actual  negligence,  yet 
negligence  in  law  was  sufficient 

A  common  carrier  being  an  insurer,  in  all  cases  (except 
the  two  before  mentioned,)  is  responsible  for  a  loss  occasioned 
by  accidental  fire,  provided  spch  loss  happens  while  the  goods 
are  remaining  in  his  custody  (6)  cu  a  common  carrier^ 

As  where  the  goods  intrusted  to  a  common  carrier  weie 
consumed  by  an  accidental  fire^  communicating  to  a  booth 
where  the  goods  had  been  deposited  by  the  carrier. in  tbfi 
course  of  the  journey,  it  was  holden  that  the  carrier  was  lia- 
ble^  although  the  jury  found  that  the  goods  were  consumed 
without  any  actual  negligence  on  the  part  of  the  carrier. 

So  where  common  carriers  from  A.  to  B.'  charged  and  re- 
ceived for  cartage  of  goods  from  a  warehouse  at  B.  (whefe 
they  usually  unloaded,  but  which  did  not  belong  to  them») 
to  the  house  of  the  consignee  in  B.,  it  was  holden,  they  were 
responsible  for  a  loss  by  an  accidental  fire  while  the  goo^Js 

h  Forward  ▼.  Pittard,  1  T.  R.  27.  i  Hyde  ▼.  TVent  and  Mersey  Navigaticto, 

5  T.  a.  389. 


(6)  In  an  action  by  the  East  India  Company  Igainst  a  lighter- 
man, on  an  undertaking  to  carry  for  hire  on  the  River  Thames, 
from  the  ship  to  the  Company's  warehouses,  it  appjeared  that  it  was 
the  usage  of  the  Company,  on  the  unshipping  their  goods,  to  put  an 
officer,  called  a  guardian,  in  this  lighter,  who,  as  soon  as  the  lading 
is  taken  in,  puts  the  Company's  lock  on  the  hatches,  and  goes  with 
the  goods  to  see  them  safely  deli?eied  at  the  warehouse.    This  had 
been  done  in  the  present  casCf  avd  part  of  the  goods  were  lost.*- 
Raymond,  C*  J.  was  of  opinion*  that  this  differed  from  the  common 
case,  this  not  being  any  trust  in  the  defendant,  and  the  goods  were 
not  to  be  considered  as  ever  having  been  in  his  possession,  bat  in 
the  possession  of  the  Company's  servant,  who  had  hired  the  lighter 
to  use  himself;  he  thought,  therefore,  that  the  action  was  nol  main- 
tainable*  and  the  plaiatras  were  nonsuited.    East  India  Company  v. 
Fallen,  Str.  690.    It  was  observed  by  Chanbre^  J.  in  2  Bos.  and 
Pul.  419.  that  the  foregoing  decision  proceeded  on  the  usage  of  the 
East  India  Company,  who  never  intrust  the  lightermen  with  their 
goodst  hot  give  the  whole  cbaige  of  the  property  to  the  officer  caUed 
the  guardian* 
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were  in  that  w&rebouse;  although  they  aflovred  the  pnoilfe 
of  the  cartage  to  another  person,  and  that  cireoaMtance  waa 
known  to  the  consignee. 

But  where  the  goods  are  not  remaining  in  the  defendant'^ 
custody  as  common  carrier^,  he  is  not  liable;  as  where  the 
goods  had  been  carried  by  the  defendant  from  A.  to  B.  and 
there  deposited  in  his  warehouse,  merely  for  the  convenience 
of  the  owner,  until  they  could  be  forwarded  by  another  con- 
▼eyancei  (the  owner  not  paying  the  defendant  any  thing  for 
the  warehouse-roomi)  and  were  consumed  by  an  accidental 
fire  there,  it  was  holden,  that  the  defendant  was  not  liable. 
And  it  has  been  bolden^  that  a  carrier  may  exclude  all  re- 
sponsibility for  a  loss  by  fire,  by  a  notice  to  that  effect^ 

If  a  common  carrier  be  robbed  of  the  goods*,  he  shaH  an- 
swer the  value  of  them ;  for  having  his  hire^  there  is  an  im- 
plied undertaking  for  the  safe  custody  and  delivery. 

Where  a  person  undertakes  to  carry  goods  safely  and  se- 
curely%  he  will  be  responsible  for  the  damage  they  sustain 
in  the  carriage  through  his  neglect,  though  he  is  not  a  com- 
mon carrier,  nor  has  any  reward  for  his  labour  [1) ;  and  this 
rule  holds,  although  the  plaintiff,  for  greater  caution,  sends 

k  Gatside  v.  Trent  and  Meney  Naviga-    m  I  Init.  89.  a.  Woodleife  ▼.  Cuitief,  1 
tioD,  4  T.  R.  581.  Rol.  Abr.  %  (C)  pi.  4.  S.  P.    Coving- 

1  Maviog  y.  Todd,  I  Starkie,  N.  P.  C.  73.        ton  t.  Willan,  Gow't  N.  P.  C.  1 15. 

n  CoggB  T.  Beniaid,  Lonl  Rajm.  W9, 


(7)  In  a  special  action  on  the  case,  wherein  the  plaintiff  declared 
that,  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A.  to  B.,  yet  the  defendant  carried  the  same  so  neeK- 
gently,  that  he  lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of 
ji^lO.  On  demurrer  to  the  declaration,  it  was  objected  by  Hawkins, 
Sergeant,  that  the  plaintiff  had  not  declared,  on  the  general  custom  of 
the  realm  relating  to  carriers,  and,  therefore,  the  defendant  must  be  taken 
to  be  a  private  person ;  if  so,  there  was  not  any  consideration  laid, 
and  consequently  the  promise  was  merely  nudum  paehtm.  2ndly. 
The  plaintiff  had  not  set  forth  a  delivery  of  the  hare,  upon  wITich 
the  promise  was  made,  and  for  the  breach  of  which  promise  the  ac- 
tion was  brought  Probyn  and  Reynolds,  (the  only  joi^ires  in  court,) 
as  to  the  first  objection,  admitted  that  the  defendant  must  be  taken 
to  be  a  private  person ;  but  it  was  determined  in  Coggs  v.  Bernard, 
that  a  private  person  was  answerable,  if  be  undertook  the  carriage  of 
goods,  for  a  misfeasance,  though  there  was  not  any  consideration : 
and  the  only  difference  was,  that  a  common  carrier  was  obliged  to 
undertake  the  carriage  of  goods,  and  a  private  person  was  not;  but 
if  a  private  person  voluntarily  undertook  it,  he  was  by  law  anaweia- 
ble  for  dama^  arising  from  bis  negligence*    As  to  the  second  ob* 
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hii  servant  with  the  goods,  who  pays  a  peitoti  for  guarding 
them,  because  he  apprehends  danger  of  tneir  being  stoIen'^ 

Coach-owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  •  as  from  the  overset- 
ting of  the  coach  from  the  horses  taking  fright,  there  not  be- 
ing any  negligence  in  the  driver';  but  otherwise  it  is,  if  there 
be  negligence  in  the  driver.  See  the  duty  of  coach-owners 
fully  explained  by  Best,  C.  J.  in  Crofts  v.  Waterhouse,  5 
Bingh.  391. 

The  proprietors  of  a  mail-coach  are  answerable  for  an  in- 
jury sustained  by  a  paslienger,  through  the  misconduct  of 
their  driver.    White  v.  Boulton,  Peake^s  N.  P.  C.  81. 

A.,  a  stable-keeper,  let  to  B.  four  horses  to  draw  B.*s  car- 
riage from  C.  to  D.  The  horses  were  rode  by  A.'s  servanis. 
Through  their  n^ligence,  the  carriage  of  I.  S.  sustained  an 
injury.  It  was  holden,  that  I.  S.  might  maintain  an  action 
against  A.    Sammell  v.  Wright,  5  Esp.  N.  P.  C.  268. 


II.  Of  Notices  given  by  common  Carriers  for  the  Purpose  of 
limiting  their  Responsibility^  and  the  Manner  tn  which 
such  Notices  have  been  construed. 

The  general  'responsibility  of  common  carriers  under  all 
circumstances,  except  those  before  mentioned,  has  induced 
them  to  make  special  contracts  for  the  carriage  of  goods  be- 
yond a  certain  value,  and  to  require  a  premium  in  proportion 
to  the  risk.  In  this  case,  if  the  premium  is  not  paid,  the  car- 
rier will  not  be  answerable  (8).    That  the  public  may  be  in- 

o  Robinion  ▼.  Dunmoce,  2  Bot.  and        p  Atton  v.  Heaven,  2  Esp.  N.  P.  C.  539. 
PuL  416. 


jection,  the  court  said,  that  the  delivery  was  implied;  for  it  was 
stated,  that  the  defendant  had  carried  the  bare  part  of  the  way,  which 
he  could  not  have  done  without  a  delivery ;  and  as  for  the  breach 
of  promise,  the  action  was  not  brought  for  that,  but  for  the  loss  of 
the  bare;  the  promise  was  only  inducement.  Accordingly  they 
gave  judgment  tor  the  plaintiff.  Button  v.  Osborne,  B.  R.  M.  3 
G.  2.  MSS« 

(8)  A  bag  sealed  was  delivered  to  a  carrier,  and  said  to  contain 
£200,  and  the  carrier  gave  a  receipt  for  so  much,  when  in  fact  it 
contained  £400:  the  carrier  was  robbed;  it  was  ruled  by  Holt|  G.J. 
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iottoMi  «f  the  Mkuneof  ttme^ptckil  undeitakipgs,  it  is  uwri 
for  carriere,  either  4o  tofert  id  the  neir^Mip^re,  or  to  dittribute 
liand-billai  orto  plaee  io  a  couspicuous  situation  in  the  office, 
or  other  place  appointed  for  the  reception  of  the  goods,  an 
advertisement  in  the  form  following:  *'  Take  notice  that  the 
proprietors  of  coaches,  &g.  transacting  business  at  this  office, 
will  not  be  accountable  for  any  passenger's  luggage,  money, 
plate,  jewels,  watches,  writings,  goods,  or  any  package  what- 
ever, (if  lost  or  damaged,)  aboye  the  value  of  5/.  unless  in- 
sured and  paid  for  at  the  time  of  delivery."  (9) 

The  validity  of  these  general  notices  was  questioned  in  a 
modern  case^,  and  it  was  insisted,  that  they  were  contrary  to 
the  policy  of  the  common  law;  and  that  it  was  the  duty  of 
the  carriers,  if  the  reward  was  not  adequate  to  the  risk,  to 
make  special  acceptances  of  the  goods  in  such  case,  at  a  rate 
proportioned  to  the  value  of  the  goods.  But  by  Lord  Ellen- 
Dorough,  C.  J.  (who  delivered  the  judgment  of  the  court,) 
**  considering  the  length  of  time  during  which,  and  the  extent 
and  universality  in  which  the  practice  of  making  such  special 
acceptances  of  goods  for  carriage  by  land  and  water  has  now 
prevailed  in  this  kingdom,  under  the  observation  and  with 
.  the  allowance  of  courts  of  justice,  and  with  the  sanction 
also  and  countenance  of  the  legislature  itself,  which  is 
known  to  have  rejected  a  bill  brought  in  for  the  purpose 

q  Nicholson  t.  Willan,  5  East's  R.  607.  See  also  Lyon  t.  Mills,  5  East's  R.  423. 
wbere  the  svne  poiot  was  made,  but  Uie  court  did  not  ^V9  any  opinion  uyon  it. 


that  he  should  be  answerable  only  for  200^.,  for  bis  reward  extended 
no  further,  Tyle  v.  Morrice,  Garth.  485.  If  a  box  is  delivered  to  a 
carrier  generally,  and  he  accepts  it  so,  he  is  answerable,  thoogb  tile 
party  did  not  inform  him  that  there  was  money  in  it;  but  if  the  car- 
rier asks,  and  the  owner  says,  there  is  not  any  money,  or  if  the  car- 
rier accepts  it  conditionally  provided  there  is  not  any  money  in  it,  it 
was  holden  by  King,  C,  J.  that  the  carrier  was  not  liable  in  either 
of  these  cases.  C.  B.  Titchburn  v.  White,  London  Sittings,  Str. 
145.     See  post.  n.  (11). 

(9)  The  terms  of  these  notices  vary.  The  provisions  of  some  are 
of  such  a  nature  as  to  go  in  discharge  of  the  liabiltty  of  the  carrier 
entirely,  unless  the  terms  of  the  notice  are  complied  with  (see  a  no- 
tice of  this  kind  in  Clay  v.  Willan,  1  H.  Bl.  298.);  others  limit  the 
responsibility  of  the  carrier  to  a  certain  sum,  if  the  conditions  are 
not  complied  with.  (See  this  kind  of  notice  in  Clarke  y.  Gray,  6 
East's  R.  564.)  Under  the  term  **  loss*'  in  these  notices,  a  \om  by 
'robbery  is  comprehended.  Covington  ▼•  WiOan,  Gow^s  N.  P.  C. 
115.    Dallas,  C.J. 


bf  hamw'kig  tbe  e&rriet^  respoMibility  in  certain  ea^et^ 
on  the  ground  of  ench  a  tneasure  having  been  unnecessary, 
inasmuch  a«  the  carriers  were  deemed  fully  competent  t6 
limit  their  own  responstblity;  considerihg  also,  that  there 
la  no  case  in  the  books,  in  which  the  right  of  a  carrier  thus 
to  limit  by  special  contract  his  own  responsibility  has  ever 
been  by  express  decision  denied;  we  cannot  do  otherwise, 
than  sustain  such  right  in  the  present  instance,  however  lia- 
ble to  abuse,  and  productive  of  inconvenience  it  may  be; 
leaving  to  the  legislature  (if  it  shall  think  fit,)  to  apply  such 
tetoedy  hereafter  as  the  evil  may  require.** 

The  following  cases  will  illustrate  the  manner  in  which 
these  notices  have  been  construed. 

The  defendants,  who  were  proprietors  of  a  coach%  gave 
notice,  **  that  cash,  plate,  jewels,  writings,  or  any.  such  kind 
of  valuable  articles,  would  not  be  accounted  for,  if  loal;,  of 
more  than  5/.  value,  unless  entered  as  such,  and  a  penny  in*- 
surance  paid  for  each  pound  value.*'  The  plaintifr  sent  a 
parcel,  consisting  of  light  guineas  to  go  bv  the  defendant's 
coach :  but  the  person  who  was  employed  by  the  plaintiff 
to  deliver  the  parcel,  although  acquainted  wfth  the  Hermp 
on  which  the  defendants  carried  valuables,  paid  two  shillings 
only  for  the  parcel,  and, two-pence  for  the  booking.  On  the 
part  of  the  plaintiff,  it  was  insisted,  that  he  was  entitled  to 
recover  as  l^r  as  5/.  by  the  terms  of  the  notice:  but  the  court 
were  of  opinion,  that  the  fair  construction  of  the  notice  was, 
that  the  defendants  were  not  liable  to  any  extent  (10). 

So  where  the  defendants  had  given  notice',  that  they  would 
not  be  accountable  for  any  parcels,  &c.,  of  more  value  than 
5/.  unless  entered  as  such,  and  paid  for  accoidingly ;  it  wa3 
holden,  that  the  owner  of  a  parcel  above  the  value  of  5/. 
(which  had  been  delivered  to  the  defendants,  and  lost,  bat 
which  had  not  been  entered  and  paid  for  according  to  the 
value,)  was  not  entitled  to  recover  any  thing, 

A  parcel  above  the  value  of  5/.'  was  delivered  to  the  de- 

^fendants,  (who  were  proprietors  of  the  mail,  and  of  a  heavy 

tXMch  travelling  the  same  road,)  and  accepted  by  them  to  be 

conveyed  by  the  mail.  *  Notwithstanding  this  acceptance^  the 

parcel  was  booked  to  go  by  the  heavy  coiich.    The  parcel 

r  Clay  v.  WiUan,  1  H.  Bl.  208.  t  Micholsos  v.  WilUn,  5  Easf t  R.  507. 

.B  Izett  ▼.  Moantain,  4  £as  t*»  R.  37 1 . 


(10)  Pigott  v.  Dunn,  B.  R.  E.  36  G.  3.  S.  P.  cited  by  Lawrence, 
J.  in  Yate  v.  Willan,  2  East's  R.  134. 
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was  lost,  but  it  did  not  appear  in  what  maoDer.  At  the  trial 
it  was  proved  that  the  owner  had  notice  of  an  advertisement 
placed  in  the  coach-office,  in  terms  the  same  as  that  which  is 
set  forth  in  p.  394  of  this  work*  The  parcel  in  question  had 
not  been  booked  and  paid  for  according  to  the  terms  of  the 
notice.  On  the  part  of  the  owner  of  the  parcel  it  was  insist- 
ed, that  the  loss  had  not  been  incurred  in  the  course  of  the 
defendants'  employment  as  carriers,  but  had  been  occasioned 
by  an  act  of  tortious  conversion,  in  direct  contravention  of  the 
terms  on  which  the  goods  were  delivered  to  and  accepted  by 
the  defendants.  But  it  was  holden,  that  the  evidence  on 
which  this  argument  was  founded,  viz.  the  mere  fact  of  the 
booking  of  the  goods  for  a  difierent  coach,  and  a  subsequent 
non-delivery,  amounted  only  to  a  negligent  discharge  of  duty 
in  their  character  as  carriers,  and  not  to  an  entire  renuncia- 
tion of  that  character,  and  of  the  duties  attached  to  it,  so  as 
to  make  them  guilty  of  a  distinct  tortious  misfeasance  in  re- 
spect of  the  g^Kls;  and  as  the  goods  in  question  were  above 
tne  value  of  5/.,  and  had  not  been  insured  and  paid  for  at  the 
time  of  the  delivery,  the  defendants  were  not  accountable  for 
the  same,  and  consequently  the  plaintiffs  were  not  entitled  to 
recover  any  thing. 

The  true  construction  of  the  notice  is  this,  that  the  carrier 
is  not  to  be  protected  by  tlie  words  **  lost  or  damaged,**  if  he 
divests  himself  wilfully,  or  by  the  acts  of  his  servants,  of  the 
charge  of  the  parcel  intrusted  to  his  care.    Hence,  where  a 

Bircel  exceeding  5L  in  value,  having  been  delivered  to  A.  and 
.,  common  carriers,  to  be  carried  by  their  mail-coach,  was 
accepted  by  them  to  be  so  carried,  and  was  actually  put  into 
the  mail,  and  conveyed  a  short  distance;  it  was  then  taken 
out  of  the  mail-coach  by  a  servant  of  the  carriers,  and  left  to 
be  forwarded  by  another  coach,  of  which  A.  was  one  of  the 
proprietors,  but  in  which  B.  had  no  concern,  and  the  parcel 
was  lost,  but  it  did  not  appear  by  what  means;  it  was  bold- 
en*,  that  notwithstanding  the  notice,  the  carriers  were  respon- 
sible. So  where  a  parcel  having  been  sent  from  Worcester 
to  London  arrived  in  London,  and  was  taken  from  the  coach- 
office  of  the  defendants  in  a  cart,  under  the  direction  of  one 
person  only,  for  the  purpose  of  delivery;  the  servant  left  the 
cart  unprotected  in  the  street,  while  he  went  to  different 
houses  for  the  purpose  of  delivering  other  packages,  and  the 
parcel,  the  subject  of  the  action,  was  lost  out  of  the  cart;  the 
court  were  of  opinion',  that  the  carrier,  notwithstanding  bis 
notice,  was  liable,  and  that  the  words,  lost  or  damaged,  did 

ja  Harnett  ▼.  WiUan,  5  B.  and  A.  63.       x  Smith  t.  Home,  2  B«  Mooie,  tS. 


CARRIERS.  S97 

not  apply  to  a  case  of  that  descriptioD.  So  where  a  parcel 
containing  country  bankers*  note^  of  the  value  of  IdOoI,  and 
addressed  to  their  clerk,  in  order  to  conceal  the  nature  of  its 
contents,  was  delivered  to  the  carrier,  without  any  notice  of 
Its  value,  to  be  carried  by  a  mail-coach,  and  was  accepted  by 
him  to  be  so  carried.  The  parcel  was  sent  by  a  diflferent 
coach,  and  was  lost  The  carriers  had  previously  given  no- 
tice that  they  would  not  be  answerable  for  any  parcel  above 
5/.  in  value,  if  lost  or  damaged,  unless  an  insurance  were  paid. 
No  insurance  had  been  paid  in  this  case,  yet  it  was  bolden, 
that  the  carrier  was  responsible  for  the  loss.  So  where  goods 
were  negligently  delivered  to  a  person  representing  himself  to 
be  of  the  same  name  as  the  person  to  whom  the  goods  were 
addressed*. 

It  is  incumbent  on  a  person  who  is  apprised  of  the  carri- 
er's notice,  when  he  delivers  a  parcel,  to  state  the  value  of  the 
contents,  for  otherwise  be  will  not  be  entitled  to  recover*, 
unless  there  has  been  gross  negligence  on  the  part  of  the  car- 
rier. 

A  carrier  gave  notice,  that  he  would  not  be  aocountaUe 
for  goods  above  the  value  of  20i,  unless  entered,  emd  an  in^ 
surance  ptud^  over  and  above  the  price  charged  for  carriage^ 
according  to  their  ra/t^.-— The  plaintiff  caused  a  parcel  of 
silk,  exceeding  the  value  of  SpiL,  to  be  delivered  and  booked 
at  the  warehouse  in  London  where  the  waggon  set  but,  but 
did  not  pay  any  thing  for  insurance.— The  goods  were  lost- 
It  was  holden  that  the  plaintiff  was  not  entitled  to  recover^. 

An  action  was  brought  against  the  proprietors  of  a  stage- 
coach', for  not  safely  carrying  100/.,  delivered  to  their  bow- 
keeper  in  a  bag,  from  B.  to  L.;  and  on  the  trial  it  appeared, 
that  the  money  was  put  into  a  bag,  and  carried  by  the  plain- 
tiff's servant  to  the  aefendants*  house,  and  there  delivered  to 
their  book-keeper,  who  did  not  ask  any  question  as  to  tbe 
contents  of  the  bag,  but  took  it  as  a  common  parcel,  and  was 
paid  for  as  such  by  the  servant,  who  did  not  give  him  any 
mformation  about  it;  the  money  was  lost;  and  the  servant, 
on  his  cross-examination,  swore,  that  he  did  not  receive  any 
particular  instruction  about  the  carriage,  but  only  to  deliver 
the  parcel  to  tbe  book-keeper,  and  pay  what  was  demanded 
of  him  for  the  carriage:  the  defendants  proved  that  an  adver- 
tisement had  been  put  into  the  country  newspaper  once  every 
month,  for  two  years  together,  concerning  the  carriage  of  par- 

f  Bleat  and  othen  t.  Fag;,  5  B.  and  A.  b  Harris  ▼.  Pftckwood,  3  Taunt.  264. 

342.  c  Gibbon  t.  Paynton  and  anoUier,  B. 
X  DuffT.  Bndd,  3  Biod.  and  Bing.  177.  R.  E.  2  G.  3.  Bui.  N.  P.  71.  and  4 
a  Bation  t.  Donovan,  4  B.  and  A.  21.         Buir.  229S. 
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eeb  by  this  stege-coacb,  with  a  N.  B.  «t  the  bottwi  of  k^ 
that  the  proprietors  would  not  be  answerable  fi»p  any  moneys 
plate,  jewels,  writings,  or  other  valuable  goods,  unless  theji^ 
were  entered  as  mich,  and  paid  for  accordingly;  and  that  this 
paper  was  taken  in  at  the  hoase  where  the  plaintiff  lodged, 
who  was  frequently  seen  with  it  in  his  hand,  and  i^peared  to 
be  reading  it  The  jury  found  a  verdict  for  plaintiff.  On 
motion  for  a  new  trisi,  the  ooort  of  King^s  Bench  held,  that 
the  defendants  were  not  liable  to  answer  ibr  this  money;  for 
a  carrier  is  only  liable  in  respect  of  the  reward  which  he  re- 
ceives: and  in  the  present  case  there  was  a  clear  fraud  (II) 
committed  by  tbe  plaintiff.  And  per  Yates,  J.  here  is  a  fall 
pipof  of  special  acceptance,  aipd  a  deceit  on  the  pait  of  the 
plaintiff;  Kir  it  is  not  necessary,  that  there  should  be  a  per- 
sonal communication  (13)«  hi  order  to  make  a  special  accept- 


(11)  The  phtiatiff  delivered  to  the  defendant*,  a  oarrier,  a  bov^ 
telliog  him  only  that  there  was  a  book  and  tobacco  in  the  box ; 
whereas,  in  fact,  it  contained  1002.  Roll,  €•  J.  was  of  opiaion^ 
that,  a$  the  carrier  had  not  made  a  special  acceptance,  he  was  aa-> 
swerable;  but  in  respect  of  the  intended  cheat  to  the  oarrier,  he  told 
the  jury  they  might  consider  him  in  damages;  but  the  juty  eave  a 
verdfict  for  97L  against  the  cauier»  which  (as  the  reporter  ad£]  du^ 
rum  videhaiur  circunuiantibus.  Lord  Mansfield,  C.  J.  cited  this  case 
in  Gibbon  v.  Paynton,  4  Burr.  2301.  observing,  that  he  should  have 
agreed  in  opinion  with  the  (xrcumsUtntibvts, 

A  bcgr,  in  which  there  was  a  large  sum  -of  money,  was  brought  to 
a  carrier,  who  demanded  of  the  owner  what  was  in  it;  he  ansfsered, 
that  it  was  £lled  with  silk,  aad  such  hke  goods  of  mean  adue;  upoQ 
ithkh.  the  carrier  took  it,  and  was  xobbedf.  And  re8Dl?ed»  that  .ha 
was  liable;  but  if  the  carrier  had  toldihe  owner,  that  it  was  a  dan-r 
geroua  tiroe^  and  if  there  were  money  in  it,  he  durst  not  take  cbaige 
of  it,  and  the  owner  had  answered  as  befojcey  this  matter  would  have 
excused  tlie  carrier. 

Lord  Mansfield,  C.  J.  in  Gibbon  v.  Payntoa,  4  Burr.  2301.  com- 
menting on  the  preceding  case«  and  the  observations  annexed  to  it, 
said,  that  he  shoukl  have  thought  the  carrier  excused,  although  he 
had  not  expressly  proposed  a  caution  against  being  answerable  for 
money;  for  it  was  artfully  concealed  from  him  that  there  was  any 
money  in  the  box.    See  ante,  note  (8)  of  this  chapter. 

(1 2)  It  is  incumbent  on  common  carriers  to  limit  their  responsi- 
bility by  a  notice  given  by  themselveSf  that  is,  by  advertisement  in  a 
newspaper,  hand-bills,  or  a  board  placed  in  a  conspicuous  situation 
in  the  office  appointed  for  the  reception  of  the  goods,  with  a  proper 

*  Kentig  v.  Egglettone,  Aleyn,  (0. 

t  Case  cited  by  Hale,  ia  Mone  v.  91u«,  1  Vent.  aSS. 
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imce.    The  reesob  of  a  pereotial  commtinication  is,  that  each 

tarty  tnay  know  the  other's  mind^  and,  therefore,  if  they 
now  each  other's  mind  in  any  other  matter,  that  is  sufficient. 
It  has  been  said,  however,  in  one  casef*,  that  a  carrier  cannot 
insist  on  the  terms  of  the  notice  not  having  been  complied 
With  in  a  case  where,  from  the  nature  and  bulk  of  the  com- 
modity»  e.  g.  a  pipe  of  brandy,  he  must  have  been  apprized 
that  the  value  exceeded  five  pounds.  But  in  another  case*, 
Gibbs,  C.  J.  ruled  that  where  a  party  does  not  enter  and  pay 

d  B€ck  V.  Evans,  B.  A.  M.  T.  53  G.  3.  As.  1S14.  Gibbs,  C.  J.    And  on  rale 

per  Le  Blanc,  J.  and  Lord  Ellenbo-  Nisi  for  new  trial  in  Exchequer,  see 

nmgb^  C.  J.  16  East,  247.  1  Price,  280.    K.  The  rmle  was  dit^ 

«  Levy  V.  Wateifaouse,  Devon.  Sumn.  chaiged. 


notice  painted  or  written  on  it,  in  large  ckaracten*.  Where  thf 
^rrier  circulated  band-bills  he  will  be  bound  by  their  contents^  and 
be  cannot  avail  himself  of  the  notice  in  the  office,  the  terms  of  which 
vary  from  the  hand'^bills,  and  are  more  advantageous  to  himselff. 
Having  taken  this  precaution,  it  will  be  left  to  the  jury  to  presume 
that  the  owners  of  the  goods  have  had  notice  of  the  advertisement, 
and  consequently  a  personal  communication  of  the  terms  of  the  no* 
tice  in  each  particular  case  may  be  dispensed  with.  Where  the  no* 
tiqe  is  put  on  a  board  inlaid  in  the  wall,  an  examined  copy  will  be 
sufficient  evidence  j:.  In  cases  where  the  carrier  has  not  eiven  a 
general  notice  in  the  manner  above-tnentioned,  he  will  not  be  pet* 
niitted  to  avail  himself  of  the  general  usage  as  it  ptevaik  among 
oiher  carriers.  See  Lord  Bllenborottgh's  opiaion  on  this  sabyecC  in 
Clait  ▼.  Gray,  4  Esp.  N.  P«  C.  178^  A  notice  suspended  at  the 
temini  of  the  journey  will  nol  attach  upon  gott^B  deltveied  at  inter-* 
mediate  places,  where  notices  are  not  affixed.  Gc^^r  v.  Jollyt  Holt^ 
N.  P.  C.  317*  Gibbs,  C.^  J.  who  said  the  same  point  had  been  ruled 
by  Lord  Kenyon  and  Lord  Ellenborough.  But  if  it  be  proved  that 
the  principal  was  apprised  of  the  terms  of  the  notice,  that  is  suffi- 
cient, although  it  cannot  be  proved  that  the  agent  who  delivered  the 
narcel  in  Question  was  so  apprised.  Mayhew  v.  Eames,  3  B.  &  C. 
oOl.  Ana  the  carriers  must  prove  that  their  employers  were  apprised 
of  the  notice ; — the  best  mode  of  doing  this  is  to  deliver  to  every 
person  bringing  a  parcel,  a  printed  paper  eontaining  the  notice ;  for 
in  one  ease  where  it  was  proved  that  the  paHy  had  taken  in  for  three 
years  a  newspaper  in  which  tbB  notice  had  been  advertised  onoe  a 
week,  the  jury  still  found  against  the  carrier,  and  the  court  refused  to 
disturb  the  verdict,  Rowley  v.  Home,  3  Bingh.  2. 

*  See  Butler  v.  Heane,  2  Camp.  N.  P.  C.  41&.  and  Clayton  v.  Hunt,  3  Camp. 
N.P.C.27. 

t  Cobden  v.  Bolton,  2  Camp.  N.  P.  C.  109. 
t  Ibid. 
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for  his  goods  as  of  greater  value  than  5L :  although  the  carrier 
may  infer  from  other  circumstances  that  they  are  of  greater 
value  than  5^,  still  he  may  take  the  benefit  of  the  notice ; 
and  that  mere  knowledge  that  the  goods  are  of  greater  value 
than  5L  is  not  sufficient  to  deprive  the  carrier  of  that  benefit. 
And  in  Thorogood  v.  Marsh  and  another,  Gow's  N.  P.  C. 
105.  Dallas,  C.  J.  ruled  that  the  carrier  might  claim  the 
benefit  of  his  notice,  notwithstanding  the  bulk  of  the  com- 
modity. .In  Beck  v.  Evans,  gross  negligence  and  non-fea* 
sance  were  proved  on  the  part  of  the  carrier's  servant  And 
in  Dow^  V.  Fromont^  JLord  Cllenborough  ruled  that  unless 
the  appearance  of  the  goods  necessarily  indicated  that  they 
were  aoove  the  value  of  5/.  the  carrier  might  avail  himself  of 
bis  notice.  N.  The  payment  of  the  extra  charge  ma^  be 
dispensed  with,  and  if  so,  the  notice  will  be  unavailmg*. 
And  if  gross  negligence  be  proved  on  the  part  of  the  carrier, 
be  cannot  protect  himself  by  the  notice\ 

In  every  contract  for  the  carriage  of  goods^  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or 
vessel  ready  to  carry  goods  for  hire,  and  the  person  putting 
goods  on  Board,  or  employing  his  vessel  or  lighter  for  that 
purpose,  it  is  a  term  of  the  contract  on  the  part  of  the  carrier 
or  lighterman,  implied  by  law^  that  his  vessel  is  tight  and  fit 
for  the  purpose  of  employment,  for  which  he  oflfers  and  holds 
it  forth  to  the  public*^.  And  the  carrier  and  lighterman  will 
be  responsible  for  a  breach  of  this  implied  undertaking,  al- 
though he  should  give  notice,  **  that  be  will  not  be  answer- 
able for  a»y  loss  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which 
case  he  will  pay  10/.  per  cent,  on  such  loss  or  damage,  so  as 
the  whole  does  not  exceed  the  value  of  the  vessel  and 
freight;"  because  the  object  of  such  notice  is  to  limit  the 
responsibility  of  the  carrier  in  those  cases  only,  where  the 
law  would  otherwise  have  made  carriers  answerable  for  the 
neglect  of  others^  and  for  accidents  which  it  might  not  be 
within  the  scope  of  ordinary  care  and  caution  to  provide 
against  In  Ellis  v.  Turner,-  8  T.  R.  531.  where  a  similar 
notice  was  given,  the  owner  of  the  vessel  was  hdlden  liable 
for  the  whole  loss  upon  the  special  undertaking  of  the  master. 

By  Stat.  7  G.  2.  c.  15.  s.  1.^  reciting,  that  it  had  been  holden, 
that  the  owners  of  vessels  were  answerable  for  goods  made 

f  4  Camp.  40.  Willan,  B,  R.  H.  59  Geo.  3. 2  B.  ft  A; 

ff  Wilson  ▼.  Freemaii,  2  Camp.  N.P.  C.  365.  S.  P.  and  tee  ante,  p.  3G6,  7. 

527.  i  Lyon  T.  Milli,  5  Eait'i  R.  423, 

h  SmiUi  V.  Home  and  others,  2  Moore,  k  lb. 

18.  8  Taunt.  144.  S.  C.    Birkett  v. 
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away  with  by  the  masters  or  mariners,  without  the  ktoow^ 
ledge  or  privity  of  the  owners^  whereby  merchants  were  dis- 
couraged from  adventuring  their  fortunes  as  owners  of  ves* 
sels,  to  the  prejudice  of  trade  and  navigation,  it  is  enacted, 
that,  ''the  owners  of  vessels  shall  not  be  liable  ibr  any  loss 
or  damage,  by  reason  of  any  embezzlement,  secreting,  or 
making  away  with  (by  the  master  or  mariners)  of  any  goods 
shipped  on  board  any  vessel,  or  for  any  act,  matter,  or  thing, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred  by  the 
master  or  mariners,  or  any  of  them,  without  the  privity  and 
knowledge  of  the  owners,  further  than  the  value  of  the  ves- 
sel with  her  appurtenances  and  freight  for  the  voyage, 
wherein  the  emb&szlement,  &c.  shall  be  made.'* 

An  action  was  brought  against  the  owner  of  a  vessel  to 
recover  the  value  of  a  quantity  of  dollars^  sliipped  by  the 
piaintifTon  board  the  defendant's  vessel,  bound  trom  London 
for  Hamburgh.  The  dollars  had  been  taken  during  the  night, 
by  force,  from  on  board  the  vessel,  by  a  ngmber  of  fresh 
water  pirates,  as  the  vessel  lay  at  anchor  \n  the  Thames.  The 
defendant  relied  on  the  preceding  statute,  proving  that  one  of 
the  mariners  was  accessoTy  in  the 'robbery,  by  giving  intelli- 
gence. The  Court  of  King's  Bench  were  of  opinion,  that 
this  case  fell  within  the  words,  **  any  act,  matter,  or  thiqg, 
done,  occasioned,  or  incujrred,  by  master  or  mariners,  or  any 
of  them/'  and,  consequently,  that  the  defendant  was  not  lia- 
ble beyond  the  value  of  the  vessel  and  freight. 

The  precefling  statute  afforded  a  very  inadequate  protec- 
tion to  the  owners  of  vessels,  for  they  still  remained  liable  for 
the  full  amount  of  goods  lost  by  robbery,  embezzlement,  &c. 
to  which  the  master  or  marimers  p)ere  not  prhy^  and  the  case 
of  a  loss  by  fire  was  wholly  unprovided  for  by  that  statute; 
to  remedy  these  inconveniences,  and  for  the  further  encou* 
ragement  of  trade  and  navigation,  the  statute  98  6.  3.  c.  80. 
s.  1.  has  confined  the  lialMlity  of  the  owners  of  vessels  for 
any  loss  or  damage,  by  reason  of  any  robbery,  embezzlement, 
&c.  without  the  privity  of  the  owners,  to  the  value  of  the 
vessel  and  freight,  although  the  matter  or  mariners  are  not 
concerned  in,  or  privy  to,  such  robbery ,  embezzlement,  ^c. 
The  second  section  exempts  the  owners  of  vessels  entirely 
from  answering  for  any  loss  by  fire.  And  by  the  third  sec- 
tion, '*  the  owners  of  vessels  shall  not  be  liable  to  answer  for 
any  loss  happening  to  any  gold,  silver,  diamonds,  watches^ 
jewels,  or  precious  stones,  by  reason  of  any  robbery,  embez- 
^dement,  making  away  with,  or  secreting  thereof,  unless  the 

1  3ott(m  T.  Mitobell,  I  T.  R.  10. 
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owner  or  shipper,  at  the  time  of  shipping,  iofiert  io  his  bill  of 
ladittg,  or  otherwise  declare  in  writing  to  the  master  or  owner 
of  the  vessel,  the  nature,  quality,and  value,  of  such  gold,  &&*' 
The  fourth  section  directs,  that  the  freighters  or  proprietors 
shi^l  receive  satisfaction  in  average  in  proportion  to  their  re- 
spective losses,  if  the  value  of  vessel  and  amount  of  freight 
shall  not  be  sufficient  to  make  them  full  compensation ;  and 
empowers  the  freighters  or  proprietors,  or  any  of  them,  in 
behalf  of  himself  and  the  other  proprietors,  or  the  owners  of 
the  vessel,  to  exhibit  a  bill  in  ^uity  for  the  discovery  of  the 
amount  of  the  losses,  and  also  of  the  value  of  the  vessel  and 
freight,  and  for  an  equal  distribution  and  payment  thereof 
among  the  freighters  in  proportion  to  their  loss^ ;  provided 
thai^  where  the  part-owners  of  the  vessel  exhibit  the  bill, 
ihey  shall  annex  an  affidavit,  negativing  collusion  with  any 
•  of  the  defendants ;  and  shall  thereby  offer  to  pay  the  value  of 
the  vessel  and  freight  as  the  court  shall  direct,  whereupon 
the  court  shall  ascertain  the  value,  and  direct  payment 
thereof,  as  in  the  case  of  bills  of  interpleader.  See  further 
provisions  on  this  subject  in  stat  53  Geo.  S.  c.  159. 

The  preceding  statutes  do  not  affect  the  liability  of  masters 
and  mariners*. 

By  Stat  3  &  4  W.  &  M.  c.  IS.  s.  24.  ^Justices  of  the 
peace  6f  every  county  and  place  in  England  or  Wales,  are 
empowered  at  the  next  quarter  or  general  sessions  sifter  Easter 
day,  yearly,  to  assess  and  rate  the  priees  of  all  land  carriage 
of  goods,  brought  into  any  place  within  their  jurisdiction,  by 
any  common  waggoner  or  carrier,  and  to  certify  the  rates  to 
the  mayors  and  chief  officers  of  the  market  towns  within  their 
jurisdiction,  to  be  hung  up  in  some  public  place;  and  wag- 
goners or  carriers  taking  more  than  the  rate  fixed,  shall  for- 
text  bU  to  be  levied  by  distress  and  sale  of  goods,  by  warrant 
of  two  justices,  where  the  waggoners  or  carriers  reside."  A  nd 
by  Stat.  SI  G.  9.  c.  2S.  s.  3.  reciting  the  preceding  provision, 
and  further,  that  no  rates  for  the  carriage  of  goods. from  dis- 
tant  parts  of  the  kingdom  to  London  and  places  adjacent,  had 
beenV^^  settled,  and  that  several  common  waggoners  bad 
thence  taken  occasion  to  enhance  the  price  of  carriage  of 
goods  to  the  prejudice  of  trade,  it  is  enacted,  **  that  every 
common  waggoner  or  carrier,  who  shall  demand  and  take 
any  greater  price  for  the  bringinguof  goods  to  London,  or  to 
any  place  within  the  bills  of  mortality,  than  is  settled  by  the 
J.  P.  for  the  county  or  place  whence  such  goods  are  brought, 
for  the  carrying  goods  from  London  to  such  county  or  place, 

m  See  7  G.2.  c.  15.  i.  4.  26  G.  3.  c.  36.  a.  5. 53  Geo.  9.  c.  150.  s.  4. 
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shall  for  eveiy  such  offence  forfeit  and  pay  52.  to  the  use  of 
the  party  grieved ;  to  be  recovered  aB  by  stat  3  &  4  W.  &  M • 
or  by  distrew  and  sale  of  goods,  by  warrant  under  the  hadds 
and  seals  of  two  J.  P.  for  the  counties  of  Middlesex,  Surrey, 
city  of  London,  or  Westminster;  and  tHe  respective  clerks  of 
the  peace  are  directed  after  Easter  sessions,  yearly,  to  certify 
to  the  Lord  Mayor  of  London,  and  to  the  respective  cleiks  of 
the  peace  for  Middlesex,  Surrey,  and  Westminster^  the  rates 
so  made;  which  certificate,  or  an  attested  copy  thereof  signed 
by  the  officer,  to  whom  the  same*  shall  be  so  transmitted, 
shall  be  evidence  of  the  rates  and  prices  set  for  the  carrying 
goods  to  any  county  or  place.*' 

A  doubt  is  e^ipressed  in  a  no^  to  Kirkman  v.  Shawcross, 
6  T.  R.  18.  n.  (a)  whether  the  last^mentioned  statute  is  not 
wholhf  repealed  by  stat.  7  Geo.  3.  c  40. ;  but  upon  an  exa« 
mination  of  that  statute,  s.  60.,  it  will  be  found  that  there  is 
an  express  exception  of  what  relates  to  the  rate  Or  price  for 
carriage  of  goods.  It  seems,  therefore,  that  the  preceding 
clause  is  stiU  in  force. 


IIL  Of  the  Lien  qf  Carriers. 

Br  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  be  has  a  lien*  as  far  as 
the  carriage  price  of  the  particular  goods,  but  not  to  any 
greater  extent  As  of  late  years  common  carriers  Have  on 
the  one  hand  limited  their  responsibility  by  general  notices,  so 
on  the  other  hand  they  have  been  attempting  to  extend  tb^ir 
lien,  so  as  to  cover  their  general  balances,  or,  in  other  words, 
they  have  claimed  a  general  lien.  In  Rushforth  v.  Hadfield, 
6  East's  R.  5l9f  7  East's  R^  224«  it  seems  to  have  been  ad- 
mitted by  the  court,  that  the  lien  claimed  by  a  carrier  for  his 
general  Mlance,  was  not  founded,  on  the  common  law,  but 
that  such  a  lien  might  arise  by  contract  between  the  owner  of 
the  goods  and  the  carrier:  and  that  usage  of  trade,  if  general, 
uniform,  and  long  established,  was  evidence  of  such  con- 
tract (13).    But  it  was  resolved,  that,  as  general  liens  were 

n  Skinner  ▼.  Uptbaw*  Loid  Raym.  76S. 


■  I  — — — ll       I  ■■■.ill.  ■■       I  H  ■!  >l      HM    I  ■      I  ■     ■  «         II      I       I  . 

(13)  See  Naylor  v.  Mangles,  1  Bgp.  N.  F.  C.  109.  where  it- was 
contended,  that  a  wharfinger  had  a  lien  for  his  general  balance ; 
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not  to  b^/mioured,  tbe  party  who  sets  up  «ucb  a  claim  ought 
to  make  out  a  very. strong  casa,  and  evidence  of  a«few  recent 
instances  of  detainer  by  carriers,  for  their  general  babince^ 
would  not  be  sufficient  to  furnish  an  inference,  that  the  part^ 
who  dealt  with  a  carrier,  had  knowledge  of  the  usage,  and  ao 
to  warrant  a  conclusion,  that  he  contracted  with  reference  to 
it,  and  adopted  the  general  lien  into  the  particular  contract. 

A  carrier  had  given  notice  that  all  goods  would  be  subject 
to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  any  general  balance  due  from  their  respective  owners, 
goods  having  been  sent  by  the  carrier  addressed  to  the  order' 
of  J.  S.  a  mere  factor;  it  was  holden*  that  the  carrier  had 
not,  as  affaiust  the  real  owner,  any  lien  for  the  balance  due 
from  J.  &    Query,  whether,  if  the  notice  had  been,  that  atl 

S[Oods,  to  whomsoever  belonging,  should  be  subject  to  a  lien 
or  any  general  balance  that  may  be  due  from  the  persons  to 
whom  they  are  addressed,  fae.would  have  any  right  lo  retain 
the  gooda  for  the  balance  due  from  L  S.  ? 

0  WrightT.  SneU,6B.fcA.350. 


Lord  Kenyon,  C.  J.  said,  *Uhat  liens  were  either  by  common  law, 
usage,  or  ^reement.  Liens  by  the  common  law  were  eiven  where 
a  party  was  obliged  by  law  to  receive  goods,  &c«,  in  which  case,  as 
the  law  iQ)>esed  the  burthen,  it  also  gave  him  the  power  of  retain- 
ing lor  his  indemnity.  This  was  tbe  case  of  innkeepers;  that  a 
lien;fipm  usage  was  a  matter  of  evidence.  The  usage  in  the  present 
case  had  been  proved  so  often,  he  said,  it  should  be  considered  as 
a  settled  point  tnat  wharfingers  had  the  lien  contended  for.'*  And 
in  Spears  v. Hartly,  3  Esp.  N.  P.  C.  81.  Lord  Eldon,  C.J.  (on  the 
authority  of  the  preceding  case)  held,  that  a  wharfinger  had  a  lien 
for  his  general  balance,  and  further,  that,  although  the  balance  was 
of  more  than  six  years  standing,  the  wharfinger  might  retain  the 
coods  by  virtue  of  nis  general  lien,  for  the  debt  was  not  discharged 
by  the  operation  of  the  Statute  of  Limitations,  but  tbe  remedy  only. 
See  also  Aspinall,  assignee  of-  Howarth  v.  PickfOTd,  3  Bos.  Sc  Pul. 
44.  n.  (a)  Trover  for  goods.  The  defence  was,  that  the  goods  were 
put  by  Howarth  into  the  hands  of  the  defendant,  as  a  carrier,  to  be 
forwarded  from  Manchester  to  his  warehouse  in  London,  and  that 
the  defendant  was  entitled  to  retain  against  the  estate  for  the  geneial 
balance  due  from  H.  for  the  carriage  of  the  ^oods.  This  right  was 
established  by  evidence  of  the  defendant  havmg  before  claimed  and 
been  albwed  to  retain  for  his  general  balance,  both  against  bank- 
rupt estates  and  solvent  customers,  and  also  by  the  evidence  of  a 
nnnctnal  carrier  qu  the  waters  rosul  to  the  same  effect,  respecting 
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tt  18  to  be  obsenred,  that  liens  at  law  exist  only  in  cases 
where  the  party  entitled  to  them  has  the  possession  of  the 
goods;  consequently  if  a  carrier  parts  with  the  possession  of 
the  goods,  after  the  lien  attaches,  the  lien  is  gone* 

An  usage  for  carriers  to  retain  goods^,  as  a  lien  for  a  ge- 
neral balance  of  account  between  them  and  the  consignees, 
does  not  affect  the  right  of  the  consignor  to  stop  the  goods 
ffi  transitu. 

A  carrier^  who^  by  the  usage  of  a  particular  trade,  is  to  be 
paid  for  the  carriage  of  ^oods  by  the  consignor,  has  not  any 
right  to  detain  them  against  the  consignee  for  a  general  ba^ 
lance  due  to  him  for  the  carriage  of  other  goods  of  the  same 
sort,  sent  by  the  consignor. 


I  V#  By  whim  Aciions  against  Common  Carriers  ought  to  be 

brought. 

In  general  the  action  asainst  a  carrier,  for  the  non-delivery 
or  loss  of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  the  goods  in  question  is  vested  at 
the  time;  for  tie  is  the  person  who  has  sustained  the  loss,  if 
<tny>  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 
from  the  person  by  whom  he  has  been  injured'.  Hence 
Where  a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at 
the  instant  when  the  goods  are  delivered  to  the  carrier,  such 
delivery  operates  as  a  delivery  to  the  purchaser,  and  the  whole 
property  (subject  only  to  the  right  of  stoppage  in  transitu  by 
the  seller)  vests  in  the  purchaser,  he  alone  can  maintain  an 
action  against  the  carrier  for  any  loss  or  damage  to  the  goods; 
and  this  rule  holds  as  well  where  the  particular  carrier  is  not 
named  by  the  purchaser*  (14)  as  where  he  is*;  and  it  holds 

p  Oppenbeim  ▼.  Riusel,  3  Bos.  k  Pul.    r  Dawes  y.  Peck,  8  T.  R.  380.   1  AUu 

t    42.  '  248.  S.  P. 

q  BuUer  t.  Wooloot,  2  Bos.  k  Pul.  N.    s  Dutton  v.  Solomonsoiiy  3  Bos.  k  Pid. 

.    R.64.  584. 

t  Dawes  ▼.  Peck,  supra. 


'  (14|  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to 
a  earner,  although  not  named  by  the  vendee,  is  a  d^liverv  to  the 
vendee.    Dutton  v.  Solomonson.  3  Bos.  &  PuU  582.    And  the  good* 
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as  well  in  the  case  of  a  carrier  t>y  water  as  where*  the  godda 
are  conveyed  by  land. 

The  plaintiff  bad  shipped  goods*  on  board  the  Merctirius; 
of  whicn  the  defendant  was  owner,  to  be  carried  from  Lon* 
don  to  Tonningen.  7'be  g^oods,  (as  appeared  by  an  admis- 
sion on  the  part  of  the  plaintiff^  were  expressed  in  tbe  biTId 
of  lading,  to  be  shipped  by  order  on  account  of  Hesse  and  Co* 
of  Hamburgh.  The  ship  arrived  in  the  river  Eyder,  but 
was  prevented  from  proceeding  to  Tonningen  by  the  com- 
mander of  one  of  his  Majesty's  frigates,  and  ordered  to  return 
home.  After  her  return,  the  captain  made  an  affidavit,  that 
he  believed  the  cargo  to  be  Danish  property;  whereupon^ 
the  goods  were  unloaded  and  delivered  over  to  the  admiralty 
marshal,  and  libelled  in  the  admiralty  court;  the  plaintiff 
afterwards  recovered  them  by  a  proceeding  in  that  court 
The  action  was  brought  to  recovei:  the  expenses  incurred  by 
the  suit  in  the  admiralty.  Qn  the  part  of  the  defendant  it  was 
insisted,  that  the  goods  being  shipped  by  order  and  on  ac- 
count of  Hesse  and  Co.  the  property  vested  in  them  imme^ 
diately  on  their  being  shipped  on  board  the  Mercurius. 
Dawes  v.  Peck  and  Dutton  v.  Solomonson  were  cited.  It 
was  also  urged,  that  a  recovery  by  the  present  plaintiff  qould 
not  protect  the  defendant  from  an  action  at  the  suit  of  Hesse 
and  Co.  On  the  part  of  the  plaintiff  it  wsls  contended,  that 
there  was  a  distinction  between  tbe  carrying  goods  from  one 
part  of  England  to  another,  and  the  transporting  (hem  beyond 
sea.  That  after  a  deliverv  of  |;oods  to  a  carrier,  to  carry  them 
from  one  part  of  Englancl  to  another,  the  vendor  bad  no  pro<> 
perty  in  the  ^oods,  but  only  a  right  of  stopping  m  transitu^ 
and  it  was  admitted,  that  if  the  goods  were  directed  to  be 
sent  by  a  carrier,  without  specifying  the  carrier,  the  delivery 
to  the  carrier  was  a  delivery  to  the  vendee ;  but  urged  that^ 
in  the  case  of  goods  sent  abroad,  if  the  goods  arrived  safe, 
they  were  to  be  paid  for:  aliter,  if  they  do  not  arrive.    Lord 

ii  Brovn  v.  Hodgsoo,  London  Sittings,  B.  R.  8d  March,  1  SOd.  2  Camp.  N.  P.  C.  36. 


arc,  immediately  upon  the  delivery  to  the  carrier,  at  tbe  risk  of  the 
vendee,  although  the  carrier  is  to  be  paid  by  tbe  vendor.  King  v* 
Meredith,  2  Camp.  N.  P.  C.  639.  The  vendor  is  not  bound  to 
enter  and  ensure  the  goods  with  the  carrier  as  above  the  limited  va- 
lue, without  instructions  for  that  purpose*  Cothay  v*  Tute,  3  Camp» 
N.  P.  C.  129.  But  the  delivery  to  the  carrier  ought  to  be  in  such  a 
manner,  as  to  furnish  the  purchaser  with  a  remedy  over  against  the 
carrier,  in  case  of  loss.  Buckman  v.  Levi^  3  Camp.  N.  P.  C»  4H. 
See  also  Clarke  v.  Hutohins,  14  Bast,  475« 
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EtlenboroYigb,  C.  J.  *'  Tbey  are  shipped  by  order  and  on  tu> 
count  of  Hesse  and  Ca  I  can  recognize  no  property  but 
that  recognized  by  the  bill  of  lading.^    Plaintiff  nonsuited. 

•It  is  observable,  that  in  the  case  of  Davis  r.  James,  5  Burr. 
S6dO,  it  "Was  bolden,  that  the  consignor  might  maintain  the 
action;  but  the  ground  of  that  decision  was.,  that  the  con* 
sigQor  had  made  himself  responsible  to  the  carrier  for  the 
price  of  the  carriage.  So  where,  by  the  bill  of  lading,  the 
captain  was  to  deliver  the  goods  for  the  consignor,  and  in  his 
name  to  the  consignee,  and  at  the  time  of  shipment  the  con- 
signee had  no  property  in  the  goods,  it  was  holden',  that  an 
action  against  •  the  ship-owners  for  damage  done  to  the  ^oods, 
inust  be  brought  in  the  name  of  the  consignor;  and  that, 
although  the  consignee  bad  insured  the  |[Oods  and  advanced 
the  premiums  of  insurance  before  the  arnval  of  the  ship.  In 
Moore  v.  Wilson,  1  T.  R.  659>  where  the  action  was  brought 
bv  the  consignor,  and  the  plaintiff  having  averred  in  his  de- 
claration, that  the  hire  was  to  be  paid  by  him,  proof  that  the 
hire  was  to  be  paid  by  the  consignee  was  holden  not  to  be  a 
variance,  on  the  ground  that  whatever  might  be  the  contract, 
between  the  vendor  and  the  vendee,  the  agreement  for  the 
carriage  was  between  the  carrier  and  the  vendor,  the  latter  of 
whom, was  by  law  liable. 

Where  goods  were  delivered  to  a  carrier  at  Exeter  ta 
convey  to  Falmouth,  and  there  deliver  them  to  an  agent,  who 
was  to  forward  them  to  the  consignee  abroad ;  and  the  car** 
Tier  detained  the  goods  on  the  ground  of  a  lien  against  the 
agent  for  his  general  balance;  it  was  holden,  that  trover 
might  be' maintained  against  the  carrier  at  the  tuit  of  the 
consignor^. 

.  An  action  lies  against  the  commander  of  a  ship  of  war  wha 
takes  the  bullion  of  a  private  merchant  on  board,  for  not 
safely  keeping  and  delivering  its  So  where  the  master  of  a 
storeship,  in  the  king*s  service,  took  in  the  bullion  of  a  pri* 
vate  merchant  on  freight,  from  Gibraltar  to  Woolwich,  it 
was  holdei^  that  an  action  lay  against  him  for  the  loss  of  the 
bullion. 

X  Saigent  t.  Morris,  3  B.  Jt  A.  277.  z  Hodgson  t.  Fullaiton,  4  Taunt.  787. 
y  TagUabue  v.  Wynn    and   another,    a  Hatchwell  y.  Cooke,  6  Taunt.  577. 

ComwaULent  Ass.  1813.  Wood  B. 

MSS. 
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V.  Of  ike  fieclaraiian. 

FoBHERLT  the  declaration  in  actions  against  commOii 
carriers  stated  tbeir  employment  as  common  carriers^,  their 
liability  by  the  custom  of  the  realm,  a  delivery  to,  and  accept- 
ance by  the  defendants  of  the  goods  to  be  carried,  for  a  rea- 
sonable hire  or  reward,  concluding  with  the  loss  or  damage 
to  the  goods ;  but  the  moKlern  practice  is  not  to  declare  in 
this  form,  but  in  assumpsit  (15),  and  not  to  state  either  the 
employment  of  the  defendants  as  common  carriers,  or  th^ 
custom  of  the  realm  (16)  as  to  their  liability*    This  form  of 

b  Hene'i  Plead.  78.    VicU  But.  37»  38» 


(15)  It  may  be  observed,  however,  that  where  the  circomstaoees 
of  the  case  require  a  count  in  trover  to  be  added,  the  ancient  form 
of  declaration  is  adhered  to,  or  (what  is  more  usual)  a  coacise  fomn 
analogous  to  the  ancient  form,  and  founded  on  a  breach  of  duty  is 
adopted,  it  is  worthy  of  remajck,  that  Denison,  J.  said,  in  Dale  v. 
Hau»  B.  B.  H.  24  G.  2.  MSS.  that  where  the  action  was  founded  on 
the  custom,  it  was  ex  contractu^  and  that  trover  and  an  action  on  the 
custom  could  not  be  joined ;  and  in  Boson  v.  Sandford  and  another. 
Salk.  440.  the  court  heM,  that  an  action,  charging*  the  defendants 
with  a  breach  of  tbeir  duty  as  carrieis,  was  not  an  action  ex  ddicto 
bat  ex  muni  conft'ootv,  and  on  this  ground  they  decided,  that  the 
action  being  brought  against  two  of  four  part-owners  of  a  ship  could 
not  be  sustained,  although  the  defendants  had  not  pleaded  this  matter 
in  abatement,  but  had  relied  on  the  general  issue,  not  guilty*  This 
case,  however,  as  to  the  taking  advantage  of  the  omission  of  some 
of  the  partners  on  the  general  issue,  has  been  overruled  in  Rice  v. 
Shute,  5  Burr*  2611,  and  in  subsequent  cases,  (see  ante,  p.  120.  n. 
§5.) ;  and  as  to  the  form  of  the  action,  Boson  v.  Sandford  was  over-* 
ruled  in  Dickon  v.  CHAon,  2  Wils.  319,  which  was  recognised  by 
Lord  Ellenborough,  C.  J.  delivering  the  judgment  of  the  court  in 
Govett  V.  Radnidge,  3  East's  R.  62. 

-  (16)  <*The  custom  of  the  realm  is  the  law  of  the  vealmf,  and 
consequently  it  need  not  be  set  forth  in  the  declaration/'  Per 
Denison,  J.  in  Dale  v.  Hall,  MSS.  and  per  Lord  Hardwicke,  C.  J. 
in  Boucher  v.  Lawson,  Ca.  temp.  Hard.  199.  See  also  Hargrave's 
Co.  Litt.  p.  89,  a.  n.  7.  **  It  seems  not  only  unnecessary,  but  even 
improper  to  recite  the  custom  in  the  declaration,  because  it  tends 
to  confound  the  distinction  between  special  customs,  which  ought 
to  be  pleaded,  and  general  custom  of  the  realm,  of  which  the  courta 
are  bound  to  take  notice  without  pleading.^ 


t» 


*  See  the  declaration,  2  Show.  478.  h,  Csitb.  15a. 
t  1  Ii^t.  115.  e.  Hob.  18. 
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declaration  has  prevailed  since  the  decision  of  Dale  v.  Hall^ 
M.  T.  1750^  in  which  it  was  settled,  that  it  did  not  make 
any  difference,  whether  the  phiintiff  declared  on  the  custom, 
or  more  generally  in  assumpsit ;  for,  by  stating  that  the  de- 
fendant  carried  for  hire,  it  would  appear  that  the  defendant 
was  a  common  carrier,  and  then  the  law  would  raise  the 
promise  from  the  nature  of  the  contract  But  although 
the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he  must 
produce  sufficient  evidence  to  bring  his  case  within  the 
custom^ 

The  advantage  resulting  to  the  plaintiff  from  declaring  in 
assumpsit  is,  that  he  may  join  the  common  counts  with  the 
special  counts  in  assumpsit,  if  he  has  other  causes  of  action 
to  which  they  are  applicable.  The  inconvenience  which 
arises  from  declaring  m  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joining  all  the  parties,  and  it  excludes 
the  right  to  join  a  count  in  trover.  If  the  plaintiff  is  desirous 
of  avoiding  this  inconvenience,  he  may  either  pursue  the  an* 
cient  method  of  declaring  with  a  recital  of  the  custom,  or  he 
may  adopt  a  more  general  form  (omitting  the  recital  of  the 
custom,)  and  allege  his  gravamen  as  consisting  in  a  breach  of 
duty  arising  out  of  an  employment  for  hire,  and  may  consider 
that  breach  of  duty  as  a  tortious  negligence.  Thus  declaring 
in  tort,  the  plaintiff  will  be  permitted  to  add  a  count  in  trover, 
the  defendant  will  be  ousted  of  his  plea  in  abatement^,  on 
the  ground  of  not  joining  all  the  parties;  and  further,  if  the 
action  is  brought  against  several  defendants,  and  some  are 
ibund  guilty,  and  others  acquitted,  the  plaintiff  will,  notwith- 
standing, be  entitled  to  judgment  against  those  who  have 
been  found  guilty*. 

The  reader,  however,  should  be  apprised,  that  the  doctrine 
laid  down  in  Govett  v.  Radnidge  is  opposed  by  two  decisions 
in  the  court  of  Common  Pleas,  viz.  first  by  the  case  of  Powell 
v.  Layton,  2  Bos.  and  Pol.  N.  R.  365.  in  which  it  was  deter- 
mined, that  a  declaration  against  a  carrier  by  water,  stating 
'*  that  he  had  received  goods  to  carry  for  freight,  but  that  he 
had  not  delivered  them  according  to  his  duty,"  was  founded 
in  contract;  and  that  to  a  declaration  so  framed,  the  defendant 
might  plead  that  he  was  only  liable  jointly  with  his  partners, 
and  that  his  partners  were  sot  sued ;  and,  secondly,  by  the  ' 
case  of  Max  V.  Roberts,  and  eight  others' ;  there  the  grava- 
men was  allied  as  consisting  in  a  breach  of  duty  as  ship- 

c  Per  Lord  Haidwicke,  C.  J.  in  Boucher  •  GoYett  ▼.  Radnidge,  B.  R.  3  Eatt^t  R, 

v.  Lawion,  H.  9  G.  2.  B.  R.  Ca.temp.  62.    Cowper  ▼.  South,  4  Taunt.  802. 

Hard.  199.  Bretberton  v.  Wood,  3  fi.  &  B.  54. 

d  Mitchell  ▼.  Taibutt,  5  T.  R.  649.      >  f  3  N.  R.  454. 
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owners  arising  out  of  an  employment  for  freight.  The  pTain^ 
tiff  could  not  prove  all  the  defendants  to  be  owners;  the 
court weneof  opinion,  that,  as  the  action  was  founded  in 
contract,  it  was  incumbent  on  the  plamtiff  to  prove  all  the 
defendants  to  be  owners,  and  having  failed  in  that,  be  could 
not  recover  against  those  who  were  proved  to  be  owners.  A 
writ  of  error  was  brought,  which,  having  been  twice  ai^ued 
in  the  court  of  King's  Bench,  was  adjourned  to  the  Exche^ 
quer  Chamber,  as  it  was  supposed  that  a  decision  in  this  case 
might  settle  and  put  at  rest  the  question  upon  which  the 
contrary  judgments  had  been  given,;  but,  after  argument,  the 
twelve  judges  were  unanimously  of  opinion,  that  both  the 
counts  of  the  declaration  were  so  defective  in  several  material 
respects,  (perfectly  collateral  to  the  question  upon  which  the 
determination  of  the  judges  was  sought  J  that  no  judgment 
could  be  given  for  the  plaintiff  upon  either  of  them'. 

It  will  be  proper  to  remark  here,  that  trover  will  not  lie 
against  a  common  carrier  for  merely  losing  goods  entrusted 
to  his  care,  without  any  actual  wTong^(17).  The  proper 
form  of  action  is  the  action  on  the  case  before  mentioned. 

Although  goods  are  spoiled  by  the  default  of  the  master 
df  the  ship,  yet  the  owners  are  liable  in  respect  of  the  freight^, 
if  charged  on  the  custom  of  the  realm,  or  as  usually  carrying 
for  hire,  or  upon  an  express  undertaking;  but  not  other- 
wise^. In  this  case  the  declaration  (if  in  assumpsit)  ought 
to  be  against  all  the  owners ;  but  if  one  or  more  are  not 
named  as  defendants,  advantage  can  be  taken  of  the  omission 

Cr  Mtz  V.  Roberts,  12  East,  89.    But  i  Boson  y.  Sandfbrd,  Salk.  440.  3  Lev. 

see  Weall  v.  King,  12  East,  452.  258.  1  Show.  29.  2  Show.  478.  Skiik 

h  Ross  ▼.Johnson, 6  Burr.  2825.  Kirk-  278.  3  Mod.  321.  Carth.  58.  S. C. 

man  t.  HargreaTes,  (case  fmm  Lao-  k  Boucherv.  Lawson,  Ca.'temp.  Hardw. 

caster  Sum.  Ass.  1 800,  before  G  raham,  1 94. 

B.)  B.  R.  H.  41  G.  3.  MSS.  S.  P. 


(17)  Bat  if  the  carrier  has  the  goods  in  his  custody  at  the  time 
whea  he  refuses  to  deliver  them,  this  will  be  evidence  of  a  con* 
version,  Salk.  655.  So  trover  will  lie  against  a  carrier  who  delivers 
goods  to  a  wfong  person  through  mistake.  Per  Kenyon,  C.  J* 
Youl  V*  Harbottle,  Peake^s  N.  P.  C  49.  recognised  in  Devereux  v^ 
Barclay,  2  B.  and  A.  704.  The  owner  of  goods  on  board  a  vessel 
directed  the  captain  not  to  land  them  on  the  wharf,  against  which 
the  vessel  was  moored,  which  the  captain  promised  not  to  do,  but 
afterwards  delivered  them  to  the  wharfinger,  conceiving  that  the 
wharfinger  had  a  lien  on  the  goods  for  wharfage  fees ;  it  was  holden^ 
that  the  owner  might  maintain  irot>er  against  the  captain,  who  Qould 
not  prove  that  anyivharfage  duty  wasdue.^-Syeds  v.  Hay,  4  T.  R.  260. 
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hf  pletf  i  D. '  abatemetit  only!.  The  eame  ride  holds  with  i>e« 
spedt  to  all  oommon  caniejra  who  are  partoers,  or  who  mate 
a  joint  coDtract. 

A  ship  was  chartered  to  the  commissioners  of  the  navy  aa' 
an  arm^d  tessel^  who  put  on  board  a  commander  in  ther 
rtavy  and  a  king^s  pilet^  the 'master  and  crew  being  appointed 
and  paid  by  the  owners.  In  consequence  of  the  improper 
execution  of  an  order  given  by  the  commander^  the  chartered' 
ship  ran  foul  of  another  ship.  It  was  holden,  that  the  owners 
of  the  chartered  ship  were  liable  for  the  injury  which  the 
otjber  ship  sustained ;  for  the  chartered  ship,  notwithstanding 
it  had  an  officer  on  board,  was,  with  regard  to  third  persons,- 
to  be  considered  as  the  ship  of  the  owners. 

A  notice  by  a  carrier  limiting  his  responsibility  to  a  pertain 
sum**,  unless  goods  above  that  value  are  entered  and  paid  for 
accordingly;  amounts  only  to  a  limitation  of  damages,  aftei' 
a  right  to  them  has  accrued  by  a  breach  of  the  contract, '  and 
is  matter  proper  to  be  given  in  evidence  to  the  jury  in  reduc- 
tion of  damages,  but  forms  no  part  or  qualification  of  the 
original  contract  for  carriage,  and,  consequently/ is  not  ne- 
cessary to  b^  shewn  to  the  court  in  the  first  instance  on  the 
face  of  the  record.  .  Hence,  in  a  case  of  this  kind,  a  declara-^ 
tion  in  the  usual  form^  is  sufficient 


VI.  Of.Pai/f^ient  of  Money  into  Court. 

In  an  action  of  assumpsit  against  a  carrier',  to  recover  the 
loss  sustained  upon  gooas  which  had  been  put  on  board  (be 
defendant*s  barge,  and  which  bad  been  spoiled  inconsequence 
of  the  cargo  being  sunk,  the  defendant  was  not  allowed  to  pay 
the  invoice  price  into  court,  the  rule  beings  that  money  can- 
not be  paid  into  court  in  cases  of  uncertain  damages. 

In  assumpsit  against  a  common  carrier  for  losing  a  trunk 
belonging  to  the  plaintiff',  of  the  value  of  50/.  the  defendant 
moved  for  leave  to  pay  5K)2.  into  court,  upon  an  affidavit, 
stating  that  he  had  published  an  advertisement  that  he  would 
hot  be  answerable  for  any  parcels  above  the  value  of  9CUL 
unless  he  was  paid  in  proportion  to  the  risk,  and  that,  in  the 

1  BJce  ▼.  Shute,  5  Barr.  261 1 .  o  R.  C. 

m  Fletcher  ▼.  Braddick,  2  Bos.  &  Pul.  p  Pail  ▼.  Pickford,  %  Bot.  k  Pul.  234^ 

N.  R.  182.  q  Tidd's  Pract.  2d  edit.  p.  537. 

n  Clarke  T.Gcay,  S  £aat'iR.564.  r  UuUon v. Bolton,  1  a.Bl.  299.D.(b)« 
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present  case,  the  parcel  exceeded  that  value,  yet  the  defend* 
ant  had  not  been  paid  any-  thing  extra  for  the  carriaga  The 
court  of  King*6  Bench  permitted  the  n)onev  to  be  paid  into 
court,  observing,  that,  as  the  declaration  did  not  state  any  da- 
mage independently  of  the  loss,  the  plaintiff  could  not  re- 
cover beyond  the  value  of  the  goods ;  for  which  reason  the 
declaration  did  not  differ  from  the  common  case  of  goods  sold 
and  delivered. 

In  the  preceding  case,  the  conseauences  of  paying  money 
into  court  were  not  attended  to ;  but,  in  a  subsequent  case 
of  Yate  V.  Willan,  3  East's  R.  1^8,  where  in  assumpsit  by  the 
owner  of  a  trunk  of  the  value  of  15^  which  had  been  lost  by 
the  defendant,  the  declaration  stated  a  general  undertaking  by 
the  defendant  to  carry  goods  safely  for  hire,  and  the  de* 
fendant  paid  5L  into  court;  it  was  holden,  that  the  defendant 
could  not  give  in  evidence  a  notice  **  that  he  would  not  be 
responsible  for  more  than  5L  for  any  property  lost,  unless 
the  same  was  booked,  and  paid  for  according  to  the  value,** 
and  that  the  trunk  in  question  had  not  been  so  paid  for;  be> 
cause  the  payment  of  money  into  court,  upon  a  count  stating 
a  special  contract,  was  an  admission  of  such  contract,  and 
narrowed  the  inquiry  to  the  quantum  of  damages  sustained 
by  the  breach  thereof  (18). 


>^^ 


VII.  Evidence. 

Assumpsit  against  the  .defendant'  (a  keelman)  as  a  coii»- 
mon  carrier,  for  damage  done  to  goods  delivered  to  his  cus-^ 
tody  for  safe  carriage.  On  nan  assumpsU^  the  plaintiff  proved 
the  damage  by  water  in  the  hold  of  the  vessel.  The  judge 
p^hnttted  the  defendant  to  produce  evidence  to  show  that 
there  had  not  been  any  negligence  on  his  part.  On  a  motion 
for  a  new  trial,  it  was  insisted  that  the  evidence  given  for  the 

t.  Dale  T.  HaU,  B,  R.  1  WUs.  381.  and  MSS. 


(18)  The  authority  of  this  case  has  been  shaken  in  Clark  v.  Gray, 
€  East's  R.  570.  in  which  Lord  Ellenborough,  delivering  the  judg- 
ment of  the  court,  said,  "  that  the  case  of  Yate  v.  Willan,  could  not 
be  supported  in  its  full  extent ;  for  although  the  payment  of  money 
did  admit  the  contract  as  stated  in  the  declaration,  it  did  not  admit 
a  contract  incompatible  with  the  restrictive  provision  as  to  the  amount 
id  damages  to  be  recovered  in  case  of  loss." 
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defendant  ought  not  to  have  been  received.  Tb6  court  were 
of  opinion,  that  this  evidence  was  not  admissible ;  Lee»  C.  J. 
observing,  that  goods  delivered  to  common  carriers  were  to 
be  kept  safely,  except  against  acts  of  God  or  King's  enemies: 
but  all  other  excuses  amounted  to  negligence,  and,  not  being 
legal  excuses,  evidence  of  them  was  immaterial,  as  not  being 
any  answer  to  the  undertaking. 

In  an  action  against  the  owner  of  a  vessel,  for  not  safely 
canying  the  goods  of  the  plaintiff,  the  plaintiff  called  the 
master  of  the  vessel,  whom  he  had  released,  as  a  witness  to 
prove  his  case:  Lord  Kenyon,  C.  J.  admitted  him,  observing 
that  the  master  had  not  any  immediate  interest;  that  the  re* 
cord  in  this  cause  would  not  be  evidence  for  or  against  him 
in  an  action  brought  against  him;  and  although  it  should 
appear,  that  the  vessel  was  lost  through  the  neglig;ence  of 
the  witness^  yet  the  present  defendant  was  liable  to  the  plaui- 
tiff;  consequently,  taking  it  either  way,  he  was  a  gooa  wit- 
ness. 

Action  against  defendants*  as  owners  of  a  coach,  for  the 
loss  of  a  parcel.  To  prove  the  ownership,  on  the  part  of 
the  plaintiff,  an  entry  in  the  book,  kept  at  the  proper  office 
in  Somerset  House,  stating  the  defendants  to  be  licensed  as 
owners  of  the  coach,  was  produced;  and  it  was  contended, 
that  as  the  entry  was  maae  in  pursuance  of  stat  25  O.  3. 
c.  51.  s.  dO,  51,  it  must  be  presumed  to  be  accurate,  and  was 
at  least  primd  facie  evidence;  but  Gibbs,  C.  rejected  it,  ob- 
serving that  the  entry  not  being  signed  by  the  defendants, 
and  nothing  being  shewn  to  connect  them  with  it,  it  was  no 
evidence  to  prove  them  to  be  owners  of  the  coach. 

A  parcel,  containing  bank-notes,  stamps,  and  a  letter,  was 
sent,  by  a  common  carrier,  from  one  stamp  distributor  to 
another;  it  was  holden^  in  an  action  against  the  carrier,  that 
the  circumstance  of  the  letter  accompanying  the  stamps  was 
primd  face  evidence  that  it  related  to  them,  so  as  to  bring 
the  case  within  the  proviso  of  the  42  G.  3.  c.  81.  s.  0.  which 
enacts,  ''  that  the  prohibition  to  send  letters  otherwise  than 
by  the  post,  shall  not  extend  to  letters  sent  by  any  common 
carrier,  with  and  for  the  purpose  of  being  delivered  with  the 
goods  that  the  letter  concerns :"  and  that  the  defendant  not 
having  proved  the  letter  to  relate  to  any  other  subject  mat- 
ter, was  liable  for  the  value  of  the  parcel. 

Declaration,  that  for  certain  hire  and  reward,  defendants 

t  Laj  y,  Holock,  Peake't  N.  V.  C.  101.       pole,  14  East,  226.    S.  P.  as  to  n- 
u  Stiother  ▼.   Willan   and   oUieis,  4       gisterofaship. 
Campb.  34.'  Sat  also  Tinkler  v.  Wal-    x  Bennett  t.  Clougb,  I  B.  ft  A.  461. 
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undertook  to  carry  goods  from  LonSlbn  and  deii^r  them 
safely  at  Dover.  The  contract  proved  was  to  carry  and  de* 
liver  safely  (fire  and  robbery  excepted).  It  Was  holden'  that 
this  was  a  variance. 

A  memorandum  by  a  warfingei*  of  the  receipt  of  goods  to 
be  shipped  in  a  particular  manner,  may  be  given  in  evi- 
dence to  shew  the  terms  on  which  they  were  received  with- 
out  a  stamp,  although  the  value  of  the  goods  was  above  20JL 
the  wharfage  being  of  a  less  amount 

A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of 
necessity;  without  a  release*. 


7  Latham  v.  RuUey,  S  6.  Ik  C.  20. 
E  Ciiadwirk  ^.  Sills,  1  ft.  ft  M.  16. 

reoogoiaed  by  Abbot,  C  J.  in  Latham 

V.  RuUey,  ib.  13. 


a  Spencer  ▼.  Gouldinp,  Peake*8  N.P.C. 
129. 
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CHAP.   XI. 


COMMON. 

I.  0/ Right  of  Common. 
II.  Of  Common  of  Pasture^ .  and  herein  of  Common  appen-' 

dant.  Common  appurtenant,  and  Common  in  gross. 
IIL  Cf  the  Interest  of  the  Owner  of  the  SoU  subfeet  to  Right 

of  Common:  and  herein  of  Approvement  an4  /«-. 

closure.  > 
IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Common. 
V.  Of  Surcharges  by  Commoners. 
VI.  Evidence. 


I.  Of  Right  of  Common. 


HlGHT  of  Common  is  an  incorporeal  hereditament,  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  take  or 
use  in  commop,  a  part  of  the  natural  pjxxluce  of  land  (I), 
water  {i)\  wood  (3),  &c.  belonging  to  other  persons^  who 
have  the  permanent  or  limited  interest  in  the  soil,  &c. 

If  a  person  claim  by  prescription  any  species  of  common 
in  the  land  of  another,  and  that  the  owner  shall  be  excluded 
to  have  pasture,  estovers,  or  the  like,  this  is  a  prescription 
against  law*.  But  a  person  may  prescribe  for  the  several 
pasture,  and  exclude  the  owner  of  the  soil  from  feeding  bis 
cattle  there^ 

a  1  lust.  122  a*  b  i  lost  122.  a.  Hotkiiu  y.  Robins, 

2  Saund.  324. 


(1)  Common  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fi$he^. 

(3)  Common  of  estovers. 
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The  commoD  over  which  the  right  4i  claimed,  generally 
is  situate  in  the  same  manor  in  which  the  tenements  lie,  in 
respect  of  which  the  right  is  claimed :  but  a  person  may  pre- 
scribe for  right  of  common  over  a  waste  in  one'  manor,  in 
respect  of  a  tenement  lying  in  another;  but  stronger  evidence 
should  be  given  to  establish  such  a  right  than  in  ordinary 
cases. 

A  person  may  have  two  distinct  substantial  grants  of  rights 
of  common  over  different  wastes,  from  differeni  lards^  in  re- 
spect of  the  same  tenement* ;  and  immemorial  usage  is  evi- 
dence of  such  distinct  grants. 

If  A.  has  a  common  by  prescription',  and  takes  a  lease  of 
the  land  for  twentv  years,  whereby  the  common  is  suspended 
after  the  years  ended,  A.  may  claim  the  common  generally  by 
prescription ;  for  the  suspension  was  to  the  possession  only, 
an4  not  to  the  right,  and  the  inheritance  of  tne  common  did 
always  remain  (4). 


II.  (y  Common  of  Pcuture ;  and  herein  of  Common  appenr 
dani,  Common  appurtenant,  and  Common  in  gross. 

Common  t^ pasture  is,  where  one  person  has,  in  common 
with  other  persons,  the  right  of  taking  by  the  mouths  of  his 
cattle,  the  herbage  growing  on  land  of  which  some  other  per- 
son is  the  owner; 

Common  qfpast^e  is  either  common  appendant,  common 
appurtenant,  or  common  in  gross. 

With  respect  to  two  other  kinds  of  common  of  pasture, 
which  are  sometimes  mentioned  in  the  books,  viz.  common 
of  vicinage,  and  common  in  gross  sans  nombre,  or  without 
stint ;  Jt  may  be  observed,  that  the  former  cannot,  strictly 

c  HolUnsbead  v.  Walton,  7  Bast,  485.  d  1  Inst.  114  b. 


(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost 
by  interruption  of  the  possession  for  10  or  20  years ;  but  by  inter- 
njption  ID  the  right  it  may ;  or  if  a  man  had  a  rent  or  common  by 
prescription,  unity  of  possession  of  as  high  and  perdurable  estate, 
IS  an  interruption  in  tne  right.  1  Inst.  114.  b.  When  a  prescrip- 
tion or  custom  makes  a  title  of  inheritance,  the  party  camot  alter 
or  wave  the  same  in  pais. 
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speaking,  be  KrigM  of  common^  for  if  it  were,  it  would  pre^ 
vent  an  inclosure,  which  it  has  been  always  hoiden  that  it 
will  not.  The  truth  is,  it  is  only  an  excuse  for  a  trespass.- 
Wbere  there  is  a  partial  inclosune^  common  by  vicinage  still 
continues.  As  to  common  in  gross  sans  nombre^  it  has  been 
truly  said,  th^t  the  notion  of  this  species  of  common,  in  the 
ktitode  in  which  it  was  formerly  understood,  l^as  been  ex- 
ploded long  .ago*  {5)f  and  it  canpot  have  any  rational  mean- 
uig,  but  in  contradistiqction  to  stinted  common,  where  a  maq^ 
has. a  right  to  put  on  the  common  a  certain  number  of  cattle 
only.  ^ 

Common,  appendant^  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it*)  (6),  for  bei^sts  /:om.monabley 
that  is,  that  $erve  for  the  maintenance  of  the  plough,  as  horse 
and  oxen,  and  for  kine  and  sheep  to  manure  the  land,  and  is 
appendant  to  ancient  arable  land  only^  It  must  have  ex- 
isted from  time  immemorial^  It  must  be  claimed  in  the 
waste  of  the  lord,  not  for  a  certain  number  Qf  cattle,  but  for 
such  only  as  are  levant  and  couchant  on  the  land,  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment^  nor  turned 
intp  pommon  in  gross.  The  reason  for  common  appendant 
appears  to  be  this;  jthat  as  the  tenant  would  necessarily  have 
occasion  for  cattle**,  not  only  to  pl6ugh,  but  likewise  to  ma- 
nure, his  own  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  corn  is  growing  on  his  own  arable  land; 
and  therefoire  of  .right  (if  the  lord  had  any  waste)  the  tenant 
might  put  his  cattle  there,  when  they  coqld  not  go  op  bis 
own  arable  land;  hence  it  is  plain,  that  levancy  and  coucl^« 

«  Musgrave  t.  Cave,  Willes,  322.  1  i  Bio.  Abr.  Comon.  pi.  11.  35. 

Inst.  122.  a.  k  4  Rep.  37.  b.  WiUei,  322. 

f  Gullet  V.  Lopes,  13  East,  34S.  I  26  H.  4.  a. 

g  Bennett  ▼.  Reeve,  Willes,  232.  m  Beooett  ▼.  Reeve,  WUles,  231 . 
h  1  lust.  122.  a.  Bro.  Abr.  ComoD.  1. 


(5)  In  Mellor  v.  Spateman,  1  Saund.  p.  346.  c.  Seij.  Wow. 
edition^  Kelynge,  C.  J»  said  positivelvy  tnat  there  could  not  be 
any  commoa  in  gross  aom  nombrs.  bee  also  Benson  v*  Chester, 
8  T.  R.  396.  where  it  was  holdsnt  that  a  claim  of  a  right  of  com« 
mon,  without  stint,  as  annexed  to  an  ancient  messuage,  without 
land,  eould  not  be  supported,  such  a  right  of  common  not  existing 
in  law. 

(6)  Common  appendant  must  have  existed  from  time  immemorial, 
but  it  ou^ht  not  to  be  claimed  by  prescription.  The  proper  way  of 
pleadiiM;  it  is,  that  the  party  was  seized  in  fee  of  certain  arable  land, 
to  whicn  he  had  common  appendant  in  the  locus.  See  4  H.  6» 
)3.a. 
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anejr  (7)  are  iacident  to  eommon  appendntf*  Mmdjr.that 
the  tenant  catt  only  have  a  right  of  common  for  such  cattle 
as  are  levant  aad  couchant  on  hi«  estate*  that  is»  f^t  such  and 
80  Bumy  as  he  has  occasion  for  to  plough  aad  ipaaiiui^  ius 
lafid,  in  proportion  to  the  quantity  thereof  (8). 

Common  appendanti  being  of  common  right,  ikiav  be  ap« 
portioned,  by  alienation  of  part  of  the  land  to  wKMr  the 
common  is  appendants ;  and  if  the  land  be  di^ided^ever  so 
often',  each  parcel  of  land  is  entitled  to  oomnoon  appendant. 

Although  the  commoner  purchases  part  of  the  land  in 
which  he  is  entitled  to  common,  yet  the  common  shall  be 
lipportioned^  because  common  appendant  is  of  common 
righlf ;  but  otherwise  it  is  of  common  appurteaantf. 

Common  appwienani  is  a  right  of  common  founded  on'a 
grant%  or  prescription",  (which  supposes  a  grant,)  annexed 
to  the  enjoyment  of  land.  This  species  of  common  may  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  tnose 
which  serve  for  the  maintenance  of  the  plough,  and  to  62a* 
Dure  the  land,  but  for  swine,  goats,  and  the  like';  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number  of 
cattle.  Wbere  common  appurtenant  is  ^ranted  for  an  un- 
limited number  of  cattle,  the  measure  of  profit  which  the 
commoner  is  to  have,  is,  as  in  the  case  of  common  append- 
ant, levancy  and  couchancy^;  and,  consequently,  like  comr 
mon  appendant,  such  common  appurtenant  cannot  be  con* 
verted  into  common  in  gross.  But  common  appurtenant  for 
a  certain  number  of  caUle  may  be  granted  over,  and  so  be- 
come common  in  gross. 

n  1  Boll.  Abc.aaS,  LI.  t  Cro.  Car.  482. 

o  1  lost.  122.  a.  tt  1  loat  12^  a. 

p  Per  Willea,  C.  i.  WiUai,  290^  S3l.  z  lb. 

q  8  Rep.  79  a.  y  X  Eol.  Alir.  398.  (1)  pL  1  Oniiy  w. 

X  1  IniL  122  a.  Keia,  Cro.  Jac.  U. 

a  lb. 
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(7)  Levan^  and  couchancy  means  the  poMeasion  of  such  las4 
nn  will  keep  the  cattle  olaiined  to  be  eonunoned  duriog  the  wifiler 
and  as  many  as  the  knd  will  maintain  during  the  winter,  shall  be 
said  to  be  levant  and  couchant.    Per  BoUer,  J.  in  Scholes  v,  jSar- 

S eaves,  5  T.  R.  48,  49.     But  see  Rogers  v.  Benstead,  post,  tit^ 
vidence. 

(B)  '*  It  is  plain  that  a  persan  cannot  have  a  right  of  common  a{H 
pendant  for  cattle  which  he  borrows,  anlen  he  mahe  use  of  them 
all  the  year  to  plough  or  manure  his  land."  Per  Wilieib  C^  J«  in 
Bennet  v.  Reeve,  Willes,  231,  2. 
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.  .  .  • 

'  Coimn6n  apptiTtemnt  miiy  be  granted  "M.  this  day*,  Md 
may  be  apportioned'  by  a  conveyance  of  part  of  the  land  to 
which  the  right  b  eppuitenaiit<9)« 

Common  appurtenant,  as  well  as  common  appendant,  may 
become  extinct  bv  unity  of  po88es8ion^  And  where  common 
appurtenant  has  been  extinguished  bv  unity  of  possession,  a 
new  right  of  common  is  not  created  by  a  deed  granting  a 
messuage  and  land,  with  all  common  thereto  belonging  t  aU 
though  the  occupiers  of  the  tenement  have  used  the  common 
since  the  extinguishment  Otherwise,  if  the  language  of  th^ 
deed  had  been,  *^  all  commons  used  therewith.*'  Clements 
V.  Lambert,  1  Taunt  205. 

To  an  action  of  trespass  defendant  pleaded  a  prescijptiva 
right  of  cooimoD  for  all  his  cattle,  levant  and  couchant,  upon 
a  messuage,  ctan  perHnentii^:  on  demurrer,  it  was  insisted, 
that  the  prescription  was  not  good,  for  the  cattle  could  not 
be  levant  and  couchant  on  a  messuage.  Holt,  in  support  of 
the  plea,  contended,  that  a  messuage  comprehended  a  curtit- 
lage,  which  might  be  an  acre  or  more,  upon  which  the  cattle 
might  be  levant  and  couchant ;  theP  court  being  of  this  opi- 
nion, adjudged  the  prescription  to  be  good. 

In  an  action  on  the  case  for  disturbiiig  the  plaintiff^s  righf 
of  common',  it  appeared  that  the  plaintiff  (who  claimed  the 
common  in  respect  of  a  messuage  for  all  commonable  cat* 
tie,  levant  and  couchant,)  was  the  owner  of  a  small  house, 
Xvherein  he  carried  on  the  trade  of  a  butchen  l^be  bouse 
had  neither  land,  curtilage,  nor  stable  belonging  to  it,  but 
tinder  the  shop-window  vfvis  a  sheep-hotd,  v^hid^  wonld  con- 
tain four  or  five  ^eep  at  a  time,  out  neither  horse  nor  bul- 
lock could  be  kept  there:  Lord  Kenyon,  C.  J.  at  the  trial, 
on  the  northern  circuit,  being  of  opinion,  that  levancy  and 
CQucfaancy  was  not  proved,  as  the  plaintiff  had  not  shewn 
that  he  was  in  possession  of  land  whereon  the  cattle  might 
be  levant  and  couchant^  nonsuited  the  plaintiff.    The  court 

z  Oowlkm  ▼.  Slack,  15  East»  108.  c  Beamier  v.  Johnson,  T.  Jon.  227.    fi 

a  Ailindgad,  Hob.  236.  .1  Imt  122  «.  Show.  24S.  8.  C. 

b  Badahaw  ▼.  £7re,  Geo.  £U».  670.         d  ^cMit  y.  HaigKeSTe%  6  T.  R«  46. 


.W.«MMi««MMia*«a**l*M*M**IB***l********^ 


*  (9)  This  point  was  determined  also  in  Sacheverill  v.  Porter,  Cro« 
Car.  482.  wnere  a  right  of  common  in  a  waste  having  been  granted 
to  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  in  S.,  for 
all  commonable  cattle,  and  A.  conveyed  parcel  of  the  lands  in  S.; 
it  was  holden,  that  the  alienee  was  entitled  to  common  for  all  his 
commonable  cattle,  levant  and  couchant,  on  the  parcel  of  the  lands 
conveyed.  ^ 
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of  B.  R.  aftei  wi  i$A\  concuned  in  opinioo  with  the  cbkof  jw» 
tice. 

Common  of  pasture,  without  land,  for  a  certoia.9un^r  of 
abeep  may  be  parcel,  of  a  manof  •  and  demised  ;|pl  dernia^- 
ble  by  copy  of  court-roll;  and,  if  it  be  thus  claimed  implead* 
jng  by  the  lord  of  the  'manor,  the  plea  will  be  good,  altoough 
he  does  not  describe  the  comipon  as  common  appendant,  ap^ 
purtenant,  or  in  gross,  since  it  must  be  taken  to  be  commoa 
appurtenant;  for,  not  being  claimed  as  incident  to  arable 
land,  but  to  thb  manor,  for  a  certain  number  of  sheep  in  the 
soil  of  another,  it  cannot  be  common  appendant;  nor  can  it 
be  taken  to  be  common  in  gross,  being  stated  in  the  plea  to 
be  parcel  of  a  asanor;  then  it  miist  be  common  appurtenant 
the  only  remaining  sort  of  common. 

Common  in, gross  is  so  caIled^'pecause  it  does  not  apper- 
tain to  any  land,  and  it  must  be  by  grant  or  prescription. — 
T^^is  species  of  common  may  be  graj^ted  for  all  manner  of 
cattle,  and  ^or  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  If  granted  for  an  unlimited  number,  it  seems  that 
the  grantee  may  put  on  any  number  of  cattle,  provided  he 
leaves  sufficient  common  for  the  lord;  if  granted  for  a  cer^ 
tain  number,  the  enjoyment  of  tbe  right  is  of  course  limited 
by  the  number  specified  in  the  grant  A  corporation  may 
prescribe  for  common  in  gross,  for  cattle  levant  and  ecmehani 
within  the  town,  but  not  for  common  in  gross  mms  nombreK 
A  right  of  common  in  gross  is  a  tenement^  within  the  stat« 
IS  and  14  Car.  £•  c.  13.  s.  1. 

A  copyholder  who  has  common  in  a  waste,  without  the 
manor  oi  wMch  his  copyhold  is  parcel,  has  it  as  annexed  to 
the  bod,  and  not  to  his  customaiy  estate,  and  must  prescribe 
in  a  que  estate  through  his  lord,  for  him  and  all  his  custoojh 
ary  tenants  thereof.  And  such  common  without  the  raanoc 
is  Dot  extinct  by  enfranchisement  of  the  copyhold,  though 
there  be  no  wonJs  of  re-grant.  And  after  enfranchiseoient, 
the  feoffee  must  prescribe  in  a  que  estate  of  his  lord  for  him* 
•elf  and  his  customaiy  tenants,  till  the  time  of  the  enfran- 
chisement, and  since  that  time  for  the  feofee  and  his  heijn), 
aa  appurtenant  to  the  enfranchised  tenement^ 

* 

e  Miuq^ave  ▼.  Cave^  WWes,  310.  b  R.  v.  Deningliain,  7  T  R.  S71 . 

f  J  Intc.  121  a.  i  Barwiclff  ▼•  MaObewi,  6  Taunt  306. 

f  Mellor  V.  Spateman,  1  Saund.  343. 
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* 


III.  (yfH^InUrcMi  t^the  Oumetf^ihe  SaUsubfeci  to  tUghi 
qf  Cmmmm;  wad  hmrem  fff  ApprovemetU  mul  Inckh 
mare.  , 

In  \AA  subject  to  a  right  of  eoinmoii»  the  rigbt  of  (be  lord 
or  owner  of  the  soil  (to)  ought  to  be  so  exercised  as  not  to 
injure  the  right  of  common.  But  the  right  of  the  common- 
ers may  be.  subservient  to  the  right  of  tne  lord  in  the  soil^j 
«)  that  the  lord  may  ^  clfly-pits  there,  or  empower  others 
to  do  so>  without  leatttg  sufficient  herbage  for  the  common- 
ers, if  it  can  be  proved  that  such  a  rigbt  ha&  been  constantly 
exercised  by  the  Jord.  So  the  lord  may^  with  the  consent 
of  the  homage,  gi^nt  part  cX  the  soil  for  building,  if  he  has 
immemorially  exercised  such  right  The  immemorial  exer- 
cise of  such  right  by  the  lord  is  errdence,  that  he  reserved 
that  right  to  himself,  when  he  gnmted  the  right  of  commoa 
to  the  copamoners. 

In  like  manner,  there  may  be  a  valid  custom  in  a  a^ianor, 
Withia  the  limits  of  an  ancient  forest  belonging  to  the  crown^ 
for  the  lord,  with  the  assent  of  the  homage,  to  grant  parcels 
of  the^waste  to  be  holden  by  copv  of  court-roll,  and  for  the 
grantees  to  inclose  the  same,  and  to  hold  them  in  severalty 
against  the  commoners,  and  in  exclusion  of  their  rights". 

If  a  commoner,  having  a  right  of  common  for  one  beast, 
put  on  two*,  the  lord  can  only  distrain  the  one  put  on  last^ 
unless  they  were  both  put  on  together;  and  it  must  be  shewn 
in  a  plea  (justifyii^  the  taking  as  a  surcharge,)  whether  they 

« 

k  B^teioD  ▼.  Green,  6  T.  R.  411.  m  Boulcot  v,  Wiomill,  S  Camp.  N.  P. 

I  Folkti4  Y.  Uemmett,  6  T.  R.  417.  m.       C.  ddl. 
(a.)  &  SlUi  ▼.  Rowict,  WiUet,  688. 


(10)  The  customary  tenants  of  a  maDor  mav  allege  a  custom  to 
have  the  sole  and  several  pastare  in  the  soil  of  the  lord  for  ike  whole 
MOT,  and  thereby  exclude  the  lord.  Hoskins  v.  Robins,  2  Saund. 
324*  But  even  in  this  case  the  lord  okay  distrain,  for  other  damafl;6 
in  his  soil,  the  cattle  of  any  who  have  no  right  to  pot  in  their  cattfe, 
althoneh  he  has  hot  any  interest  in  the  soil.  Per  Hale,  C.  J.  S.  C. 
for  be  has  an  interest  in  the  mines,  trees,  bushes,  itc.  Per  Cur.  1 
Vent.  164. 
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Were  put  on  together  or  separately^  and  if  the  latter^  which 
was  put  on  first  (11). 

By  Stat  ^  H«  3.  c  4.*  lords  of  woods,  wastes*  and  pas- 
tpr^s^  in  wbigbr  their  tenants  have  common  of  paa|ure,  Q)ay 
approve  sucb  wastes,  &c.  provided  sufficient  paslme,  with  a 
mifficieut  ingress  and  egress,  m  left  to  the  tenants* 

If  the  lord  make  a  feoffment  of  the  waste,  &c.,  the  feoffee 
may  approve,  leaving  a  sufficiency  of  common;  and  this  rule 
I)oIda»  althcMiglx  the  k>rd  continues  seized  of  themnMrjyitfain 
which  the  waste  lies:  for  though  ip  the  statutes  of  Meftoo 
and  Westminster  the  lord  only  is  mentioned,  yet  as  in  those 
days  statutes  were  not  drawn  witli  that  fulness  of  expression 
which  they  are  at  the  present  time,  the  term,  ^*  lord  of  the 
manor"  must  be  considered  as  equivalent  to  *'  owner  of  the 
soil,"  where  they  stand  in  the  same  predicament  It  is  not 
necessary,  tberexore^  that  the  person  approving  should  be 
lord  of  the  manor',  a  seisin  in  fee  of  the  waste,  &c«  is  suffi-* 
cient  It  is  worthy  of  remark,  that  the  statute  of  Merton 
does  not  empower  the  lord  to  approve  against  any  other  right 
of  common^  except  that  of  common  of  pasture,  af^ndanl 
or  appurtenant  It  does  not  extend  to  common  in  gross', 
the  words  of  the  statute  being  quantum  periinet  ad  tenementa 

•  Extended  hy  ttat.  i3  Edw.  K  stat  I.        G.  2.  c.  3G.  amended  by  stat  31  G.  X 
.   c.4d.toappioteiB«ntBbj)oidiafMiMt        o#41. 

their  ne^bbouri--CoBfinDed  by  itat*    p  (Slov«r  ▼.  Law^  a  T.  &.  446. 

3  and  4  £dw.  6.  c.  3.  See  aI«o  stot.  29    q  2  Inst.  87. 

t  2  Inst  86. 


•  (II)  In  replevin  for  talcing  the  plaintiff's  sheep  on  Whitemanslie 
Down,  the  defendant  avowed  taking  the  cattle  doing  damage  to  his 
right  of  common  ;  the  plaintiff  in  nis  p?ea  in  bar  claimed  a  right  of 
common  for  himself  as  tenant  of  ei^ht  acres  of  land,  for  two  sheep 
for  every  acre ;  the  defendant  (admittmg  the  right  of  common  clainiec} 
by  the  plaintiff,)  replied,  that,  at  the  time  of  the  distress,  the  plain** 
tiff  had  sixteen  sberp  on  the  common,  over  and  above  the  simteen 
that  were  distrained ;  that  the  defendant  left  the  first-mentioned  six- 
teen to  use  the  common,  jad  only  distrained  the  supefniMaeraFy  8»<* 
teen,  with  which  the  plaintiff  had  overcharged  it  of  his  own  wrong, 
nvhich  were  doing  damage  to  the  plaintifil  It  does  not  appear  that 
in  this  case  any  objection  was  made  to  the  replication^  for  not  stat« 
ing,  whether  the  thirtv-two  sheep  were  put  on  tQgether>  or  sepa- 
rate! v.  Indeed  the  only  question  made  was,  whether  one  commoner 
could  distrain  the  cattle  ol  another  commoner,  who  had  surchai;g[ed 
the  common,  which  was  determined  in  the  negative  ;  and  the  plain* 
tiff  had  judgment.  Hall  v.  Haiyling  and  cihers^  B.  R.  E.  9  Geo.  3« 
4  Burr.  2426.    I  BI.  R.  673.  S.  C.  ; 
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trntf  not  t^  cootBiOf)  of  fnujuj,  of  likrbarT*,  eMotera»  8hd  the 
iike»  Ibe  W0rdt  used  tbroagbout  the  tiatute  beiiig>^Mtara  ei 
4i0mmuMa  pmsiura^.  But  tbougb  tbe  k>fd  caDDot  spfNPOfre 
agftiDst  eondiDOii  of  tufbary,  yet  where  Aere  w  coiDmoii  of 
pasture^  and  common  of  toTbary  in  tbe  aame  wa8le%  tbe  eonv 
mon  of  turbary  wiU  not  prevent  tbe  lord  from  justifying  an 
inclOBure  agdinst  tbe  common  of  pasture^  if  ho  leavea  an  Ah 
^"cient;  for  tbey  are  twodistipct  rights,  and  tbe  coDCorrenee 
"  of  these  r^bts  in  one  person  will  not  make  any  difference.  In 
4ike  manner  tbe  loyd  of  tbe  manor*,  or  bis  grantee,  may  ju#* 
tify  an  approvement  or  inclosure  against  tenants  bat inr  com* 
mon  of  pasture,  although  tbey  have  a  further  right  of  o^gging 
sand,  &c«  if  sufficient  common  of  pasture  be  leu.  It  is^  how- 
ever, observable^  that  if  tbe  inclosure  operatea  as  an  injury 
to  the  other  rights,  tbe  commoner  will  be  entitled  to  an  aor 
tion  on  tbe  case  for  such  injury. 

By  tbe  approvement  of  pert,  agreeably  to  tbe  rule  UM 
down  in  tbe  statute  of  Merton,  that  part  is  discharged  of  tbe 
common,  insomuch,  that  if  the  tenant  who  has  tm  coittmon 
purcbaaea  that  part,  bis  coaamon  is  not  extingoisbed  in  tbe 
residue^ 

If  tbe  loitl  incloses  any  part,  and  does  not  leave  anSicient 
common  in  tbe  residue,  the  commoner  may  break  down  tb^ 
whole  incloaure*. 

If  the  Common  has  been  inclosed  twenty  years,  tbe  com- 
moner cannot  tnake  a(b  entry,  but  must  bring  an  assize  of 
common\  .  '^ 


TV.  Of  the  Remedy  for  Disturbance  qf  Right  of  Ccmimm. 

Whatever  destroys  the  right  of  common  is  a  nuisanGe% 
and  may  be  abated  by  the  commoner,  provided  it  can  be  doo^ 
without  interfering  with  the  lord's  right  to,  or  interest  in  the 
soil.  But  if  the  nuisance  cannot  be  abated,  without  such  in- 
terference, tbe  commoner  must  resort  to  his  action  on  the 
case,  and  have  satisfaction  in  damages.    If  tbe  right  of  com- 

•  Orant  ▼.  Ounner,  1  Taoot.  435.  s  2  lAst.  87. 

t  a  Inst.  87.  a  2  Inst.  88. 

u  Faweett  v.  Strickland,  VHUes,  67.  b  Creacbv.Wilitot,  Derby  Sttmm.Aas* 

Com.  Rep.  678.  S.  C.  1762.  cited  hj  Lawrence,  J.  in  Hawke 

z  Shakespeare  ▼.  Pepin,  6  T.  R.  741.  ▼.  Bacon,  3  Taant.  160.    . 
7  Agfreed   In   Faweett  ▼.  Strickland, .  c  2  Inat.  88. 

WiUes,  67. 
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mon  be  partially  injuTed,  the  cominoner  oueht  not  to  abate 
tbecauae  of  such  injury,  more  especially  if  id  aodohig  he 
muet  necessarily  interfere  with  the  right  to.the  soil*  On  this 
principle  it  was  holden,  in  Cooper  v.  Marshall,  1  Burr.  ^65^ 
that  a  commoner  could  not  justify  digging  up  the  soil  and 
.destroying  the  coney-burrows  erected  in  the  common  by  the 
lord,  who  was^entitled  to  free  warren  there*  So  where  the 
lord  had  planted  trees  on  the  common,  and  the  commonet, 
cut  .them  down',  it  was  holden  that  the  lord  might  maintain' 
trespass,  and  that  the  commoner  could  not  justify  the  abater 
ment  of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  action  on 
the  case  -for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  of  the 
soii%  a  stranger,  or  a  commoner.  If  the  action  is  brought 
against  the  wrong  doer',  title  being  only  inducement,  it  is  not 
necessary  to  set  it  forth;  it  will  be  sufficient  for  the  plaintiff 
to  state  in  his  declaration,  that  he  was  possessed  of  a  certain 
quantity  of  land,  &c.,  and  by  reason  or  such  possession  was 
entitled  to  the  right,  in  the  exercise  of  which  be  was  dis- 
turbed* 

In  this  action  the  plaintiff  must  prove  an  injury  sustained, 
but  any  injury,  in  the  minutest  degree  is  sufficient*;  e.  g.  the 
taking  away  the  manure  which  has  been  dropped  on  die 
common  by  the  cattle,  although  the  proportion  of  the  da- 
mage sustained  by  the  plaintiff  be  found  to  amount  to  a  far- 
thing only^;  for  if,  where  the  injury  was  small,  a  commoner 
could  not  maintain  an  action;  a  mere  wrong  doer  might  by 
repeated  torts  in  course  of  time  establish  evidence'  of  a  right 
of  common. 

If,  to  an  action  on  the  case  by  a  commoner  for  injuring  his 
right  of  common^  the  defendant  plead,  that  be  dug  turves 
lender  a  license  f^om  the  lord,  he  shduld  add,  that  '*  sufficient 
common  was  left  for  the  commoner;"  and  if  he  do  not,  the 
plaintiff  is  not  obliged  to  reply,  that  there  was  not  sufficient 
common  left;  because  it  is  the  gist  of  the  action,  and  set 
forth  in  the  declaration. 

d  Kirbyv.Sadgjave,  6T.  R.  483.  B.R.  t.  Butler,  Middlesex  Sittings  aifter 

ooDfirmed  in  error  in  Exchequer  Cba.  •  Trin.  48  G.  3.  B.  R.  UBS. 

1  BoB.andPul.  13.  h  Pindar  v.  Wadtworth,  2  East^  JLj 

e  HaBsaid  ▼.  Cantrcll,  Lutw.  101.  154. 

f  Strode  V.  Byrt;  4  Mod.  418.    See  also  i  See  Patrick  ▼.  Green  way,  1  Wmft^ 

Greenhow  v.  Ilsley,  Willes,  621.  Saunders,  p.  346.  b.  n.  (2.) 

g  Per  Lord  EUenborougb,  C.  J.  Lidgold  k  Greenhow  y.  Ilsley,  WiUes,  619. 
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V.  Of  SvfcJtargei  by  Commonen.  -  • 

'  t^oRMERLTi  if  one  of  the  commoners  bad  surcharged  th6 
common^  that  is,  had  put  more  cattle  into  the  common  than 
he  was  Entitled  to»  the  commoner  who  was  aggrieved  might  fk 

^ue  out  a  writ  of  admeasurement  of  pasture,' and  by  that  suit  « 

the  common  was  admeasured  in  respect  of  all  the  common- 
ers, as  well  those  who  had  not  surcharged,  as  those  who  had 
surcharged  it,  and  the  person  who  brought  the  action.  An 
action  on  the  case  has  been  substituted  in  the  place  of  this 
writ  of  admeasurement,  as  a  more  easy  and  speedy  remedy; 
and  if 'ims  been  holden,  that  this  action  may  be  maintained 
^  by  one  commoner  against  another  for  a  surcharge''^  although 
the  plaintiff  himself  has '  been  guilty  of  a  surcharge.  In  the 
declaration,  it  is  not  necessary  for  the  plaintiff  to  set  forth 
the  defendant's  right  of  common,  and  shew  in  what  manner 
be  has  exceeded  that  rights  by  putting  in  a  greater  number 
or  an  improper  species  of  cattle;  but  the  disturbance  may 
be  alleged  generally  (I?)  thus  *'that  the  defendant  wrongfully 
and  injuriously  ate  up  and  depastured  the  grass  on  the  com- 
mon with  divers  sheep  and  lambs,  to  wit,  !200  sheep  and  200 
lambs.*'  Neither  is  it  necessary  that  the  plaintiff  should  state 
that  he  was  exercising  his  right  of  common  at  the  time  of 
the  8urcharge^ 


* «. 


VI.  Evidence. 

In  replevin  defendant  avowed  taking  the  cattle  damage 
feasant',  plaintiff  prescribed  for  common  in  the  locus  in  quo 
as  appendant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 
His  testimony  being  objected  to,  Raymond,  C.  J.  overruled 

1  F.  N.  B.  125.  B.  p  Harvey  t.  CoUiioii,    Norfolk  Sum. 

m  HobMD  Y.  Todd,  4  T.  R..71i   •  A«s-  1737.  MBS.  Seijt,  Leeds.    See 

n  Atkinson  ▼.  Teasdale,  3  Wils.  278.  also  the  opinion  of  Buller,  J.  in  Wal- 

2  Bl  R.  817.  S.  C.  ton  ▼.  Shelley,  1  T.  R.  302. 
o  Wells  V.  WaUins^,  2  Bl.  R.  12.38. 


*  (12]  It  seems,  from  Smith  v.  Feverel,  2  Mod.  6.  and  frpm  a  dic- 
tum or  the  court  in  Hassard  v.  Caiitrell,  L^tw.  107.  that  in  an  action 
against  the  lord  it  is  necessary  to  shew  a  particular  surcharge. 


I 
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the  objection,  obflerrtf^  that  wbefe  a  peraoii  prescribes  for 
common,  tiot  as  appelant  to  bis  messuage,  but  by  virtse 
of  a  custom  witbin  a  parish  or  man^j  and  tlie  custom  is  in 
issue,  there  a  person  within  the  nmior  or  parish  claiming 
commoa  is  iaieiested,  and  cannot  be  a  witness;  but  wbeie  a 
person  prescribes  ibr  common^  for  all  cattle  lerant  and  cou- 
chant  on  his  messuage^  as  beloDging  to  that  messuage,  there 
is  Dotbing  but  that  person's  particular  right  of  common  io 
question,  as  belonging  to  that  particular  messuage ;  and  a»- 
other  person  who  claims  common  in  the  same  place  by  viftue 
of  another  messuage,  may  be  a  witness,  because  not  inter* 
ested  in  the  {Mresent  question* 

It  appears  that  in  the  foregoing  case  the  witness  was 
called  to  establish  a  right  of  common  in  the  party  bjjf^^om 
he  was  called,  the  effect  of  which  would  be  to  naUtyv^an^ 
abridge  the  witness's  right ;  but  in  a  case*  where  the  witness 
wtia  called  by  the  plaintiff  to  shew  that  the  defendant  had 
BO  right;  tkie  learned  judge  ngected  his  testimooy,  om  the 
ground  that  he  was  interested  in  the  questioif,  inasmuch  as 
negativing  the  defendant's  right  would  go  to  enlarge  the  wit- 
ncss's  right* 

Trespass  for  entering  plaintifTs  close  with  cows  and  sheep, 
and  destroying  bis  grass*.  As  to  sheep,  plea  not  guilty,  and 
issue  thereon.  As  to  cows,  defendant  justified,  and  pre-* 
scribed  for  common,  for  all  cattle  (except  sheep)  kvtmi  and 
couckant  on  defendant's  messuage,  and  one  acre  c^  land ;  the 
issue  was  on  the  ievancv  and  couchancy*  The  evidence  on 
the  first  issue  was,  that  defendant's  sheep  were  seen  at  several 
times  depasturing  in  locus  in  quo,  and  that  at  such  time  the 
defendant's  shepherd  was  with  them*  Mr.  Gatward,  (re- 
corder of  Cambridge,)  for  the  defendant,  insisted,  that  as  it 
did  not  appear  that  defendant  had  knowledge  or  consented, 
that  his  sheep  sboukl  feed  there,  and  had  a  servant  to  take 
care  of  them,  the  shepherd,  and  not  the  defendant,  was  the 
trespasser,  and  that  the  action  could  not  be  maintaincxi 
against  the  master'*  Per  Lord  Raymond,  C.  J.  ^T^ 
action  lies  against  the  master,  his  sheep  did  the  trespass;  he 
has  his  remedy  against  the  servant."  As  to  the  second  isstie, 
the  evidence  was,  that  defendant  wsoi  seized  of  a  copyhold 
messuage,  and  one  acre  of  pasture  land,  that  he  foddered  eight 
or  nine  cowB  in  the  yard  of  the  said  messuage  with  bay 

q  Kennett  ▼.  Foster,  Wintoo  Summer  r  Rogers  ▼.  BeDste«d,  Cambr.  Simim* 

Assises,  182a.    Barrougb,!.  &S.P.  Asa.  1727.  cor.  Ld.  Raymond,  CI. 

per  Lawrence,  J.  on  the  Oxford  Ctr-  -  BISS.  Seijt.  Leeds, 

cuit  about  ten  y«ais  b^ftie,  nt  ego  s  2  R.  A. 
audiin. 


,       .canraoN. 

^roqgjbt^  ffom  Bfotber  tvm  about  two  nilet  o£  Lord  Ray»- 
send,  C.  J«  ^Thmecovfn  cannot  be>le«tnt  wd  OMwhaBl 
v  pott  tbe^ne  acre ;  for  I  am  clear  tbat  levancy  and  couchaocy 
is  a^^tinf  qf,€ammom  in  conbraiktimeHom  to  €tmmm%  mm^  nam^ 
bre,  and  signifies  only  so  many  as  the  messttage  or  farm  wUl 
by  its  produce  maintain;,  and  it  was  so  resolved  in  the  case 
of  tbe  town  of  Derby^  I  fcnqw  there  ara  cases  wbicb  say^ 
that  foddering  in.  a  yard  makes  a  levancyaod  couc;hancyy 
bqt  then  the  meaning  is,  foddering  with  stubble.  &cv.pro^ 
<luced  from  the  messuage  or  land  itself,  to  which  tbe  yard 
belongs;  for  example  if  an  acre  of  land  will  produce  only 
so  much  hay,  &c«  as  will  maintain  but  one  cow^  the  occupies 
shall  not  put  two  on  the  common,  because  be  foddera  tben^ 
in  tbe  yard  with  the  produce  of  other  land ;  for,  by  tbe  same 
rule;  he  might  put  1000  of  his  own»  or  of  other  persons,  and 
xleprive  the  other  commoners  of  the  benefit  of  common." 

Trespass  for  impouikding  pkiintiff'a  colt  and  tbcee  iilUes^ 
Defendant  set  out  bis  right  to  a  messuage  with  the  appurte* 
oanta^  to  which  the  defendant  baa  a  right  of  conmoo  belong- 
ing in  tbe  loe.  an  qvOt  and  that  defendant  took  the  callld  da-* 
mage  feasant.  Pialnliff  replies,  tbat  be  is  possessed  of  a  oo* 
pybold  messuage  in  Drayton,  and  prescribes  for  a  rialit  of 
common  in  the  lac.  in  qtto,  for  all  commonable  cattle,  levant 
and  couchant  on  the  said  messuage,  at  all  times  of  the  year. 
Dekndnxit  prateskaido,  that  plaintiff  has  not  such  rigbt,'  tra« 
verses  the  levancy  and  couchancy  of  the  beasts  taken,  and 
issue  thereon.  Per  Lee,  C«  J.  *'  The  proiestanda  is  not 
part  of  the  issue,  and  needs  not  be  proved."  It  appearing 
by  tbe  evidence,  that  the  messuage  was  only  a  yard  where 
the  horses  where  foddered,  and  one  acre  of  orchard,  with  the 
produce  of  which  the  plaintiff  could  not  maintain  the  colt 
and  three  fillies,  and  for  that  reason  he  foddered  them  with 
hay  and  straw  from  other  land  hired  by  him.  Per  Lee,  C.  J. 
**  These  beasts  cannot  be  levant  and  couchant  on  this  yard^^ 
though  they  are  foddered  there,  unless  they  can  be  foddered 
with  the  produce  of  the  messuage,  and  so  it  was  determined 
by  Ld.  Raymond  in  Rogers  v.  Benstead  at  Cambr.  VI9^.  after 
much,  consideration,  that  kvancy  and  coucbancr  signify  what 
the  produce  of  tbe  estate  will  bear,  and  is  a  stint  of  common 
with  respect  to  other  commoners;  and  I  know  no  difiierence 
aa  to  this,,  whether  tbe  common  is  for  the  whole  year,  or  for 
half  a  year  only.'*  Lord  Raymond,  in  the  above  caae,  cited 
1  Ventr.  — *— .    The  foddering  cattle  in  a  yard  is  said  to  be 


t  BAcUor  ▼.  SntfUMk  1  8MHUk343.    u  Fttlqher  y.  Scalet,  Biorlblk  %nmm. 
iM<xt7.  AM.173S.I|Sa.Saoft»iM^   . 
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eridenoe  of  lovaooy  and  conehancy,  Selk.  109:  but  ft-miiil 
be  foddering  with  tlie  produce  of  the  giouiid  belougitig  Ito 
the  mesBuage,  Plaintiff'  mnauited.  <N  •  There  may  be  com^ 
noD  appurtmaut  to  a  meBsuage  with  appurtenaota ;  but  not 
to  a  messuage  only. 

An  averment  (in  a  declaration  for  disturbing  tbe  plaintiff's 
right  of  common*)  that  ^intiff  was  entitled  to  common  of 
pasture  for  all  his  cattle,  levant  and  coucbant,  upon  his  labd, 
IS  well  supported  by  evidence  that  the  plaintiff  was  a  part 
owner  with  defendant  and  others  of  a  common  field,  upon 
which,  after  the  corn  was  reaped  and  the  field  cleared,  the 
custom  was  for  the  different  oc<»piers  to  turn  out  in  common 
their  cattle,  the  number  being  in  proportion  to  the  extent  of 
their  respective  lands  within  the  common  field;  although 
such  cattle  were  not  maintained  upon  such  land  during  the 
winter ;  and  although  the  custom  proved  was  to  turn  out  in 
proportion  to  the  extent  and  not  to  tbe  produce  of  the  land^ 
in  respect  of  whidi  the  right  was  claimed*  It  was  hotden 
also,  that  it  was  not  necessary  for  the  plaintiff  to  state  his 
right  to  be  with  the  exception  of  his  own  land,  but  that  it 
was  well  laid  to  be  over  the  whole  common. 

In  replevin^  the  plaintiff  prescribed  for  common  for  horses 
by  reason  of  his  messuage.  The  evidence  was  of  a  right  of 
common  for  horses  and  sheep.  Raymond^  C.J.  **  It  has  been 
adjudged/  that'in  replevin  this  is  no  variance  from  the  pre- 
scription; for  tbe  prescription  for  a  common  for  horses  and 
sheep  is  a  justification  of  common  for  the  cattle  taken."^  So 
evidence  of  a  right  of  common  for  sheep  and  cows  will  sup^ 
port  a  plea  prescribing  for  common  for  sheep*. 

The  declaration  stated,  that  plaintiff  was  possessed  of  a 
messuage  and  land  with  the  appurtenants,  and  by  reason 
thereof  entitled  to  common  of  pasture,  &c. ;  it  was  holden\ 
that  this  allegation  was  divisible,  and  that  proof  that  plaintiff 
Was  possessed  of  land  only  and  entitled  to  the  right  of  com- 
mon in  respect  of  it,  was  sufficiei^  to  entitle  him  .to  damagea 
pro  tanto. 

In  an  action  on  the  case  against  defendant,  plaintiff  de- 
clared^, that  he  was  possessed  of  a  messuage  to  which  a  right 
of  common  for  all  commonable  eattle  was  appurtenant,  and 
that  defendant  put  his  cattle  on  the  said  common,  and  ala^ 
dug  up  part  of  it;  per  quod,  the  plaintiff  could  not  enjoy  hia 

z  Cbeesmao  v.  Haidhaio,  1  B.  3t  A.  s  Bridges  T.ateryi  Mod.  80. 

706.  a  Ricketts  ▼.  Salinrej,  S  B.  ft  A.  360. 

y  Coney  ▼.  Verden,  Norfolk  Sqn.  Am.  b  Beftn«(tT.  Spinke,  Norfolk  Sum.  An. 

1787.  ScQt  L«ed*i  MS.  3  G.  2.  Seijt.  Leed*i  BIS. 
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coamKHi  M  ton  ampio  modot  as  by  hw  he  might  As  to 
putting  ID  his  cattle,  plea,  not  guilty;  and,  as  to  digging  up 
the  common,  justification,  that  it  was  to  make  a  watering 
place  necessary  for  drink  for  the  cattle  on  the  common.  On 
the  first  issue,  it  was  insisted,  for  the  plaintiff,  that  the  de« 
fendant  could  not  give  in  evidence  his  right  of  common,  on 
Lord  Holt's  opinion  in  Salk.  But,  per  PengeUy^  C.  B.  **  In 
trespass  vi  et  armis  the  only  evidence  of  defendant,  on  not 
guilty,  is,  that  he  did  not  come  on  the  ground,  and  a  right 
to  do  so  must  be  pleaded.  But  here  the  whole  declaration  is 
in  issue,  and  so  the  per  quod  he  could  not  enjoy  tn  tarn  amplo 
fmodo^  as  of  right  be  ought,  is  part  of  the  issue ;  and  if  dd* 
fendant  proves  that  he  has  a  right,  then,  notwithstanding  the 

;lahitiff  8  complaint,  be  does  enjoy,  &c*  as  of  right  he  ought. 
*his  point  was  settled  by  the  court  of  C.  B.  in  at»se  \  ar- 
gued, which  ^me  before  the  court  on  a  motion  for  a  new 
trial,  in  a  cai^  tried  at  Cambridge  before  the  present  Lord 
Chr.  King,  when  C.  J.  of  C«  B.  who  had  ruled  that  the  de^ 
fendant  could  not  give  in  evidence  his  right  of  common ;  and 
an  a  motion  for  a  new  trial,  Tracey,  J,  seemed  surprised  at  it; 
and  it  was  ruled  otherwise  by  the  court,  and  a  new  trial 
granted/'    . 


♦  ' 
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CHAP.  XII. 


CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  Consequential  Damages^  and 
herein  of  the  general  Rule  for  distinguishing  Actions  of 
IVetpass  y\  et  trmisyrom  Actions  of  Trespass  ok  thi  Case. 

A  QUESTION  frequently  ariset  respecting  the  form  of 
action,  which,  riiould  be  adopted  by  a  person  who  has  sus* 
tained  an  injury:  that  is,  whether  the  proper  remedy  is  by 
actiott  of  tredpass  vi  et  armis^  or  trespass  on  the  case :  and 
as,  in  order  to  avoid  confusion,  the  judges  have  at  all  times 
been  anxious  that  the  boundaries  of  actions  should  be  pre- 
servedS  it  may  be  proper  to  remark,  that  the  true  distinc* 
tion,  [and  which  seems  to  be  now  settled^),  is,  that  if  the 
if^ury  be  occasioned  by  the  act  of  the  defendant  at  the  time^ 
or  the  defendant  be  the  immediate  cause  of  the  injury,  tres^ 
pass  vi  et  armis  is  the  proper  remedy  (I);  but  where  tlte  tn- 
jury  is  not  direct  and  immediate  on  the  act  done,  but  conse- 
quential  only,  there  the  remedy  is  by  ctction  on  the  cas^, 
sometimes  termed  an  action  on  the  case  for  consequential 
damages. 

The  following  case  will  illustrate  the  rule  here  laid  down: 

On  the  evening  of  the  fair-day  at  Milborn  Port,  in  Somer- 

• 

a  3  Wils.  411.    1  Bos.  &Pttl. 476.  Hughes,  2  T.  R.  231.  aod  Kenyoo, 

b  Leame  v.  Bray,  3  Bastes  R.  593.  C.  J. in  Day  ▼.  Edwards, 5  T. R.  649. 

c  Reynolds  ▼.  Clark,  Lord  l^ym.  1399.  S.  P.  and  in  Ogle  v.  Barnes,  8  T.  R. 

Str.  634.  S.  C.    See  also  Morgan  v.  190, 1. 


(1)  <<  Looking  into  all  the  cases  from  the  year  book  in  the  21 
H.  7.  28.  a.  down  to  the  latest  decisions  on  the  sul^ect,  I  find  the 
principle  to  be,  that  if  the  injury  be  done  hy  the  act  of  the  party  him- 
self at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it  hap-* 
pen  accidentally,  or  by  misfortune^^  yet  he^is  answerable  in  tres- 
pass.*'   Per  Grose,  J,  m 


m  Leame  v.  Bray,  3  East's  R.  GOO, 
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«eC»hire^»  the  defendant  threw  it  lifted  squib  ffon  the  street 
into  the  market'house ;  the  sqiiib  fell  upoo  the  etall  or  stand- 
ing of  B.;  C*  in  ocder  to  protect  himself  and  the  wares  of  B« 
from  injury,  took  up  the  squib,  and  threw  it  across  the  mar- 
feet-house,  when  it  fell  upon  the  standing  of  D.,  who  to  save 
his  waies,  threw  the  squib  to  another  part  of  the  market* 
house;  the  squib  struck  the  plaintiff  in  the  face,  when  the 
combustible  matter  bursting  put  out  one  of  his  eyes:  an 
notion  of  trespass,  rt  et  armU,  having  been  brought,  it  was 
tiiged,  on  the  part  of  the  defendant^  that  it  would  not  lie,  and 
that  the  proper  remedy  was  an  action  on  the  case ;  a  verdict 
was  found  tor  the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the' form  of  the  action  (2).  Nares,  J.  was  of  opi« 
akm  that  trespass,  m  et  armU^  was  the  proper  form  of  ac- 
tion, the  act  being  illegal  at  common  law  from  the  probable 
consequence  of  injury  resulting  from  it,  and  by  stat  9  &  10 
W«  3.  c  7*  as  a  nuisance.  Blackstone,  J*  was  of  a  diifereol 
opinion,  conceiving  that  the  lawfulness  or  unlawfulness  of  the 
<niginal  act  was  not  the  true  criterion  (3) ;  that  tbo  settled 
distinction  was,  that  where  the  injury  was  immediate,  tres? 
pass  vf  ei  arrms  would  lie;  where  consequential  only,  it 
must  be  an  action  on  the  case.  In  the  present  case  the  ori- 
ginal act  was  as  against  B.  a  trespass,  not  as  against  C.  or  the 
plaintiff.  The  tortious  act  was  complete  when  the  squib  lay 
at  rest  upon  B.*s  stall ;  B.,  or  any  by"«tander,  had  a  right  to 

4  aoott  ▼.  Sh€plwf4»  2  Bl.  R.  3S2.  3  WUi.  403.  8.  C 


(2)  I  have  stated  this  case  very  fully  on  aooount  of  the  important 
doctrine  contained  in  the  argoments  of  the  jodges,  more  especially 
in  that  of  Blackstone,  J.  which  is  frequently  cited  on  this  8Qbj|e(^ 
With  respect  to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is 
to  be  observed,  that  Lord  Ellenborough,  C.  J.  (in  Leame  v.  Bray, 
3  East's  R.  596.)  said,  that  it  went  to  the  limit  of  the  law. 

:  (3)  So  Lawrence,  J.  <*  In  actions  of  trespass  the  distinction  has 
not  tamed  either  on  the  lawfalnesi  of  the  act,  whence  the  injury 
happened,  or  the  design  of  the  party  doine  it  to  commit  an  injury ; 
but,  as  mentioned  by  Blackstone,  J.  in  the  case  of  Scott  v.  Shep- 
faevd,  on  the  difference  between  injuries  direct  and  tfiunscKate,  or 
mediaU  and  comequenUal ;  in  the  one  instance  the  remedy  is  by 
trespass,  in  the  other  case.**  3  East,  601.  <Mf  one  tniniog 
round  suddenly  were  to  knock  another  down,  whom  he^  did  not  see, 
without  intending  it,  no  doubt  the  action  must  be  trespass.**  Per 
Lawrance,  J.  3  last,  597.  <<  Where  a  man  shoots  an  arrow  at  a 
mark  and  wounds  another,  although  it  be  against  bis  will,  he 
shall  be  oalled  a  trespasser,*'  Per  Read,  C.  J.  of  the  Common 
Pleas,  21  U.  7.  28.  a. 
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protect  hinself  by  reraovibg  the  squib,  but  sbouM  have  taken 
care  to  do  it  id  such  a  manner  as  not  to  endamage  others.  He 
addedy  that  this  was  not  like  the  case  of  diverting  the  course 
of  an  enraged  0X|  or  of  a  stone  thrown^  or  an  arrow  glancing 
against  a  tree,  because  in  those  cases  the  original  motion,  the 
vis  impressa^  was  continued,  though  diverted  ;  but  here  the 
instrument  of  mischief  was  at  rest,  until  a  new  impetus  and  a 
new  direction  was  given  to  it,  not  once  only  but  by  two  ra« 
tional  agents  successively ;  that,  in  strictness  of  law,  trespass 
vi  ei  artnis  would  lie  against  D.  the  immediate  actor;  for  in- 
evitable necessity  only  would  excuse  a  trespass,  and  D.  had 
exceeded  the  bounds  of  self-^defence,  and  bad  not  used  sufficient 
circumspection  in  the  act  of  removing  the  danger irom  him- 
self; throwing  the  squib  across  the  market-house,  instead 
of  brushing  it  down  or  throwing  it  out  of  the  open  sides  into 
the  street,  was  an  unnecessary  and  an  incautious  act.    Gould 
'#•  was  of  opinion  that  trespass  vi  et  amUs  was  maintainable, 
that  the  defendant  might  be  considered  in  the  same  light  as 
if  he  had  thrown  the  squib  in  the  plaintiff's  face.    The  ter- 
ror impressed  on  C.  and  D.  excited  self-defence,  and  deprived 
them  of  the  power  of  recollection ;  what  they  did  was  there- 
fore the  inevitable  consequence  of  the  defendant's  unlawful 
act;  they  acted  from  necessity,  and  the  defendant  imposed 
that  necessity  on  them  ;  de  Grey,  C.  J«  was  of  the  same  opi« 
nion,  agreeing  with  Blackstone,  J.  as  to  the  principles  he  had 
laid  down,  but  differing  from  him  in  the  application  of  those 
principles  to  the  present  case.    The  question  was  whether  the 
injury  was  received  by  the  plaintiff  by  farce  from  the  de- 
fendant, or  whether  the  injury  resulted  from  a  new  force  of 
another.    He  considered  all  that  was  done,  subsequently  to 
the  original  throwing,  as  a  continuation  •  of  the  first  force, 
and  the  first  act,  which  would  continue  until  the  squib  was 
spent  by  bursting.    Any  innocent  person  was  justifiable  in 
removing  the  danger  from  himself  to  another;  the  blame 
lighted  on  the  first  thrower ;  the  new  direction  and  new  force 
flowed  out  of  the  first  force,  and  was  not  a  new  trespass ; 
C.  and  D.  were  not  free  agents,  but  acting  under  a  compoU 
sive  necessity  for  their  own  safety  and  self-preservation*  The 
several  acts  of  throwing  the  squib  must  be  considered  as  one 
single  act,  namely,  the  act  of  the  defendant;  the  same  as  if 
it  had  been  a  cracker  which  had  bounded  and  rebounded  again 
and  again  before  it  struck  out  the  plaintiff's  eye. 

The  distinction  between  trespass  vi  ei  armis^,  and  trespass 
on  the  case,  may  be  farther  illustrated  by  the  example  usually 

•  Per  Forteieue,  J.    1  Str.  636.  cited  by  Kenyon,  C.  J.  in  Day  ▼.  Edwtidf| 
5  T.  R.  649.    Per  Le  BlaDc,  J*  in  Leame  v.  Bray,  3  Sait*t  B.  W^ 
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piit,  of  a  man's  throwing  a  log  into  the  common  highway; 
if  at  the  time  of  the  log  being  thrown  it  should  strike  any  per- 
8on»  such  person  may  maintain  trespass  m  et  artmt :  but  if, 
after  it  is  thrown,  and  is  lodged  on  the  ground,  any  person 
passing  along  the  highway,  should  receive  any  injury  by  fall- 
ing against  or  over  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road'  (which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently,),  by  accident  drove  against  the  plaintiff's 
carricle,  the  night  being  so  dark  that  the  parties  could  nofc 
see  each  other:  it  was  holden,  that  the  injury  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  driving  by  the  defendant,  the  proper  remedy  was  tre&- 

Eass,  vi  et  armw(4).     But,  as  was  truly  observed  by  Le 
lane,  J.  if  the  defendant  had  simply  placed  his  carriage  in 
the  road,  and  the  plaintiff  had  run  against  it  in  the  dark,  the 

f  Leame  ▼.  Bray,  3  Sait^  R.  593, 


(4)  The  true  criterion  seems  to  be,  according  to  What  Lord  C« 
J.  de  Oiey  says,  in  Scott  v.  Shepherd,  whether  the  plaintiff  re* 
ceived  an  injury  hy  fbrce  from  the  defendant.  If  the  injurious  act 
be  the  immediate  result  of  the  force  originally  applied  by  the  de« 
fendant,  and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of  an 
action  of  trespais  vt  et  amUtp  according  to  all  the  cases  both  ancient 
and  modem.  It  is  immaterial  whether  thie  injury  be  wilful  or 
not*'  Per  Lord  Ellenborough,  C.  J.  3  Bast's  R.  599.  It  was 
observed  by  Le  Blanc,  J.  that  **  in  actions  for  running  down  vesseb 
at  sea,  diniculties  may  occur,  because  the  force  which  occasions 
the  iniury  is  not  so  immediate  from  the  act  of  the  person  steering. 
The  immediate  agents  of  the  force  are  the  winds  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in 
the  way  to  be  so  acted  upon.  In  Ogle  v.  Barnes  and  another. 
8  T.  R.  188.  where  an  action  on  the  case  was  brought,  and  the  de- 
claration alleged  negligence  and  unskilfulness  in  the  defendant's 
management  of  a  ship,  by  reasons  whereof  she  ran  foul  of  the  plain«> 
tiff's  with  great  force  and  violence.  On  motion  in  anest  of  judg* 
ment  after  verdict  for  the  plaintiff,  on  the  ground  of  the  action 
having  been  case  when  it  ought  to  have-  been  trespass,  Grose»  J. 
said,  that  the  jury  having  found  a  verdict  for  the  plaintiff,  they 
must  consider  that  the  complaint  set  forth  in  the  declaration  was 
proved ;  and  for  such  an  injury  an  action  on  the  case  was  the  proper 
remedy.  Lawrencet  J.  observed,  that  the  negligent  and  impro* 
vident  management  of  the  defendant's  ship  did  not  imply  that  any 
«act  was  done  by  them ;  after  having  been  guiltv  of  the  negligence 
which  led  to  the  mischief,  they  might  have  done  everything  in 

3F 
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iiyaiy  would  Dot  hare  been  (Krecty  bat  in  cooMqnenoe  only 
of  the  defendant's  previoua  improp^  act;  and  then  the  pro* 
per  form  of  action  would  have  been  that  of  an  action  on  the 
case. 

The  plaintiff  declared  against  the  defendant,  for  dritrin^ 
his  cart  against  the  plainti#s  horse  with  force  and  violence^, 
alleging  it  to  have  been  done,  **  by  and  through  the  mere 
negligence,  inattention,  and  want  of  proper  care/*  of  the  de- 
fendant. On  demurrer  to  this  declaration,  as  not  being  ii»  . 
trespass,  it  was  holden  that  it  was  good.  Sir  James  Mans- 
field, C.  J.  observed,  at  the  close  of  the  decision,  that  it  was 
not  to  be  considered  that  the  case  of  Leame  v.  Bray  wa» 
overturned  by  the  present ;  at  the  same  time  he  might  say 
thus  much,  that  upon  a  proper  case  it  might  be  fit  that  tfaie 
decision  of  the  court  of  King's  Bench,,  in  Leame  v.  Bray» 
should  be  reconsidered.  In  an  action  of  trespass,  J^hete  the 
plaintiff  declared  that  the  defendant  with  force  and  arms 
drove  a  vessel,  whereof  the  said  defendant  was  the  com- 
mander against  and  over  a  certain  boat  of  the  plaintiff,  and 
sunk  her,  damno^  §fc.  contra  pacem,  Ac, ;  it  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  which 
the  iniury  to  the  plaintiff's  boat  was  committed;  but  that  he, 
though  on  board  at  the  time,  did  not  give  the  order  which 
caused  the  accident,  but  the  pilot  did;  that  it  was  niuej 
o'clock  at  night,  in  the  month  of  September,  when  the  ac- 
cident happened :  that  the  vessel  would  not  obey  her  rudder  j 
and  that  it  was  owing  to  no  design  or  wilful  act  of  any  per* 
^n  on  board*  Sir  J.  Mansfield,  C.  J.  left  it  to  the  jury  to  say 
whether  -  the' accident  was  owing  to  the  mere  force  of  the 
wind,  or  to  negligence*  The  jury  were  of  opinion  that  the 
Occident  arose  from  negligence,  and  gave  a  verdict  for  the 
plaintiff*  On  motion  to  set  aside  this  verdict,  and  enter  a 
nonsuit^  on  the  ground  that  the  action  should  have  been  an 
action  on  the  case,  and  not  trespass,  the  court  were  of  opinioa 
that  trespass  could  not  be  maintained  against  the  defendant; 
and  said,  the  case  differed  from  the  preceding  case  of  Leame 
v«  Bray,  because  here  the  defendant,^  tbougn  on  board  the 
vessel,  did  not  give  the  order  which  occasioned  the  accidmt, 

g  Rogera  ▼•  ImbletOB,  S  Boi.  k  PuL        b  Hugf  ett  v.  Monlgomety,  2  N*  R, 


their  power  to  avoid  the  mischief,  and  then  the  running  against 
the  plaintiff's  vessel  might  have  been  owing  to  the  wind  and 
tide.  See  further  on  this  point,  Tumer  v.  Hawkms,  1  Bos*  and 
PuL  472. 
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%vi  the  pilot  did ;  ^frbereas,  in  Lemne  ▼•  Bray,  the  deFendant 
was  driving  the  carringe  which  injured  the  plaintiff'*8  car- 
riage* The  court,  at  the  same  time,  intimated  doubts  as  to 
the  authority  of  Leame  v.  Bray,  and  Chambre,  J.  observed^ 
that  in  cases  of  this  kind  it  would  be  difficult  to  sustain  the 
proposition,  that  a  master  could  be  liable  to  an  action  of  tres- 

Cass  for  a  negligent  act  done  by  his  servant  in  the  course  of 
is  employment,  for  which  the  servant  himself  would  also  be 
liable  in  that  form  of  action. 

In  a  subsequent  case  of  Coveli  v.  Laming,  1  Gamp.  N.P.  C* 
497.  which  was  irespMs  for  running  defendant's  ship  agahfist 
plaintiff's,  it  appeared,  that  at  the  time  of  the  axxident,  the 
defendant  was  on  board  his  ship,  at  the  helm,  but  that  there 
was  a  desire  on  the  part  of  the  defendant  to  steer  clear  of  the 
plaintiff,  and  that  the  accident  was  to  be  ascribed  to  the  mere 
unskilfulnessof  the  defendant.  It  was  contended  that  as  the 
act  was  not  wilful,  an  action  on  the  case  was  the  proper  re- 
medy ;  but,  per  Lord  Ellenborough,  C.  J.  **  Whether  the  in- 
jury complained  of  arises  directly,  or  follows  consequentially, 
from  the  act  of  the  defendant,  I  consider,  as  the  only  just  and 
intelligible  criterion  of  trespass  and  case,  it  makes  no  dif- 
ference, that  here  the  parties  were  sailing  on  ship  board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her 
along  in  the  direction  which  he  communicated.  The  force, 
therefore,  proceeded  from  him,  and  the  injury  which  the 
plaintiff  sustained  was  the  fmmediate  effect  of  that  force/' 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as 
the  possession  constructively  remains  in  the  owner,  he  may 
maintain'  trespass  for  an  immediate  ]i\jury  to  it;  but  if  the 
owner  of  a  horse  lets  him  to  hire  for  a  certain  time,  during 
which  he  is  killed  by  the  owner  of  a  cart  driving  violently 
against  him,  the  remedy  of  the  owner  of  the  horse  against 
the  owner  of  the  cart  is^  case,  and  not  trespass ;  for  this  is  in 
the  nature  of  an  injury  to  the  plaintiff's  reversion. 

If  the  occupier  of  a  house*,  who  has  a  right  to  have  the 
rain  fall  from  the  eaves  of  it  upon  the  land  of  another  person^ 
fixes  a  spout,  whereby  the  rain  is  discharged  in  a  body  upoa 
'  the  land,  the  proper  form  of  action,  by  the  owner  of  the  land 
against  the  occupier  of  the  house  for  this  injury,  is  an  action 
on  the  case;  because  the  flowing  of  the  water,  which  con- 
stitutes the  injury,  is  not  the  immediate  act  of  the  occupier, 

i  Lotan  T.  Crott,  2  Camp.  N.  P.  C.    1  Reynolds  ▼.  Clarke,    Loid   RaTxa. 

464.  1399.  Str.  634.  S.  C. 

k  Hall  ▼.  Pickard,^  3  Camp.  N.  P.  C. 

187. 
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t)f  the  bouse,  bat  the  consequetice  only  of  his  act,  viz.  the 
fixing  the  spout. 

In  an  action  upon  the  case,  the  declaration  stated,  that  the 
plaintiff  was  master  of  a  ship",  which  was  laden  with  corn, 
ready  to  sail,  and  that  the  defendant  seized  the  ship  and  de- 
tained her,  per  quod  querens  impeditus  et  ohstructus  fuit  in 
viagio*  An  exception  was  taken  16  the  action,  on  the  ground 
that  it  should  have  been  trespass  ti  et  armis;  and  4  Edw.  3. 
24.  13  H.  7.  26.  and  Palm.  47.  were  cit^d  ;  Holt,  C.  J.  ol>- 
served,  that,  in  the  cases  cited  the  plaintiff  had  a  property  in 
the  thing  taken,  but  here  the  ship  was  not  the  master's  but 
the  owners*.  The  master  declared  only  as  a  particular  officer 
«nd  could  recover  for  his  particular  loss.  He  admitted,  how« 
ever,  that  the  master  might  have  brought  treapassi  and  de* 
dared  upon  his  possession,  which  was  sufficient  to  maintain 
that  action. 

So  where  the  plaintiff  declared",  that  he  exercised  the 
trade  of  a  wheeler,  and  was  possessed  of  several  tools  that  re- 
lated to  the  trade,  viz.  an  axe,  &c.  and  being  so  possessed, 
gained  a  livelihood,  &c.  and  by  the  licence  of  the  defendant 
deposited  the  tools  in  defendant's  house,  who  had  detained 
them  two  months  after  request,  whereby  the  plaintiff  had 
lost  the  benefit  of  his  trade.  After  verdict,  a  motion  was 
made  in  arrest  of  judgment,  on  the  ground,  that  the  plaintiff 
ought  to  have  brought  detinue  or  trover;  but  the  court 
held  the  action  well  brought :  for,  if  the  fact  was  that  the 
plaintiff  had  the  goods  again,  detinue  was  not  proper ;  and 
though  a  detainer  upon  request  was  evidence  of  a  conver- 
aion,  yet  it  was  not  a  conversion ;  and  tlie  damages  which 
he  demands  in  this  case  being  special,  the  action  ought  to  be 
special. 

So  where  the  plaintiff  declared*  that  he  was  possessed  of 
It  close  of  land  and  a  decoy  pond,  to  which  wild  fowl  used  to 
resort,  and  the  plaintiff  at  his  own  costs  had  procured  decoy 
'ducks,  nets,  and  other  engines,  for  decoving  and  taking  the 
•wild  fowl,  and  enjoyed  the  benefit  in  taking  thern ;  yet  the 
^defendant,  intending  to  injure  plaintiff  in  his  decoy,  and  lo 
<)rive  away  the  wild  fowl,  and  deprive  him  of  bis  profit,  dts- 
k:harged  guns  against  the  decoy  pond,  whereby  the  wild  fbwl 


APitte  ▼.    Gaince,    Sftlk.   10.   Loid  17.19.  11  Mod.  74.  130.  3  Sdk.  9. 

Raym.  558.  S.  C.  Bull.  N.  P.  79.  S.  C.  cited  in  Car- 

B  Kettle  V.  Hunt,  BuU.  N.  P.  78.  rington  ▼.  Tajlor,  11  East,  574.  and 

o  Reeble  ▼.  HickerlngiU,  1 1  Bast,  574.  2  Camp.  N.  P.  C.  258.  S.  C. 

n.from  Holt'a  MS.  Uolt*s  Rep.  14. 
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«rem  frighted  anfay  and  forsook  the  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  aod  2o7.  da*- 
mages.  On  motion  in  arrest  of  judgment.  Holt,  C.  J.  ob- 
served that  the  action  was  maintainable;  that  although  it 
was  new  in  its  instance,  vet  it  was  not  new,  either  in  the  rea- 
son or  principle^of  it«  For,  1st,  the  using  or  taking  a  decoy 
was  lawful ;  2ndly,  this  employment  of  his  ground,  to  that 
use,  was  profitable  to  the  plaintiff,  as  was  the  skill  and  m^t- 
nagement  of  that  employment  As  to  the  first,  every  man 
that  hath  a  property  may  employ  it  for  bis  pleasure  and  profit, 
as  for  alluring  and  procuring  decoy  ducks  to  come  to  his 
pond.  To  learn  the  trade  of  seducing  other  ducks  to  come 
there  in  order  to  be  taken,  is  not  prohibited  either  by  the  law 
of  the  land  or  the  moral  law  ;  but  it  is  as  lawful  to  use  art  to 
seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of 
mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattle. 
Then  when  a  man  usetb  bis  art  or  his  skill  to  take  them,  to 
sell  and  dispose  of  for  his  profit,  this  is  bis  trade;  and  he  that 
hinders  another  in  his  trade  or  livelihood  is  liable  to  an  ac* 
tion  for  so  hindering  him.  The  C.  J»  added,  that  it  had  been 
objected,  that  the  nature  of  the  wild  fowl  was  not  stated ; 
but  this  was  not  necessary  ;  for  the  action  was  not  brought 
to  recover  damage  for  the  loss  of  the  fowl,  but  for  the  dis- 
turbance. 

In  a  special  action  on  the  ca8e^  the  declaration  stated, 
that  plaintifl'*s  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continued  apart  from  him  a  long  time, 
and  that,  during  her  absence,  a  large  estate,  real  and  per- 
sonal, having  been  devised  for  her  separate  use,  she  thereupon 
was  desirous  of  being  reconciled,  and  of  cohabiting  with 
plaintiff,  her  husband;  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintiff,  which 
she  accordingly  did  until  her  death ;  w/terehy  the  plaintiff 
lost  tjte  comfort  and  society  of  his  toife,  and  her  assistance  in 
bis  domestic  affairs^  and  the  pro/it  and  advantage  of  her 
fortune.  After  verdict  for  the  plaintiff,  with  SOOOL  da* 
mages,  on  motion  in  arrest  of  judgment,  it  was  objected,  that 
there  was  not  any  precedent  of  any  such  action  as  this.  Litt. 
s.  108.  and  1  Inst.  81.  b.  were  cited ;  but  Willes,  C.  J.  said 
that  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case ;  that  it  would  have  been  so,  if  there  had 
never  been  any  special  action  on  the  case  before ;  that  this 
form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  withoi^t  a  re* 

p  Winsmorc  v.  Greenbank,  WiUes,  577: 
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medy;  but  ibat  there  must  be  new  facts  in  eteiy  speciid  te^ 
lion  OD  the  case  (5). 


(5)  See  Ashby  t^  White,  LoTd  Raym.  957,  Pasley  v.  Freeman* 
2  T.  R.  51.  and  Chapman  v.  PickereglH,  2  Wih.  146.  which  last 
case  was  an  action  on  the  case  for  falsely  and  maliciously  suing  oat 
■B,  commission  of  bankrupt  against  the  plaintiff;  Pratt,  C.  J.  (in 
answer  to  the  objection  of  novelty,)  said,  that  thb  was  urged  in 
Ashby  V,  White,  but  he  did  not  wish  ever  to  hear  it  again  ;  that 
this  was  an  action  for  a  tort;  torts  were  infinitely  various,  not  li- 
mited or  confined ;  for  there  was  not  any  thing  in  nature  which 
might  not  be  converted  into  an  instrument  of  mischief,  and  this  of 
suing  out  a  commission  of  bankrupt  falsely  and  maliciously  was 
of  the  most  injurious  consequence  in  a  trading  country.  Dumford*s 
note.  Willes,  581 ;  See  also  Hargreave's  Co.  lit.  81.  b.  n.  (2). 
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COVENANT. 

I.  Of  the  Actum  for  Breach  of  Covenant. 
IL  Of  the  Exposition  <{f  Covenants. 

IIL  Of  the  different  Kinds  of  Covenants  : 

1.  ExprtiSf  and  herein  of  express  Covenants  running  with  the  ^ 

Land* 

2.  Implied. 

3.  Joint  and  Severed.  / 

4.  Void  and  lUegal. 

5.  For  quiet  Enjoyment. 

6.  N<^  to  assign  toithout  Licence. 

IV.  By  whom  the  Action    of    Covenant   may  be    nuUnr 
tained : 

1.  Heir. 

2.  Executor. 
3*  Assignee. 

V.  Against  whom  the  Action  of  Covenant  may  be  main* 
tained: 

1.  Heir. 

2.  Executor. 

3.  Assignee. 

VI.  Of  the  Declaration,  and  herein  of  dependent  Covenants 
Conditions  precedent,  and  independent  Covenants, 

VII.  Of  the  Pleadings: 

1  •  Accord  and  Satisfaction, 

2.  Eviction. 

3.  Infancf. 

4.  Leokd  hy  Distress. 

5.  Nil  hahuit  in  tenementis. 
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6.  Non  ettfadum. 

7.  Non  infre^t  ootiventUmtfiiu 
8*  Performance^ 

*      9.  Ifielease. 
10.  Seeojf. 
VIIL  Payment  of  Money  into  Courts 
IX.  Evidence. 
X.  Judgments 


L  Of  the  Acti(^/or  Breach  qf  Covenant* 

Covenants  are  of  two  kinds, 

I.  Express^ 

9.  Implied^  or  covenants  ia  law. 

An  express  covenant  is  an  agreement  entered  into  by  deed 
indented  or  deed  poll,  between  two  or  more  persons,  for 
the  performance  of  certain  acts,  or  for  the  fort)earance.to  do 
Certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement 
raised  by  implication  of  law  between  two  or  more  persons 
in  a  deed  indented  or  deed  poll,  from  certain  technical  ex" 
pressions  used  therein. 

For  the  violation  of  agreements  of  this  kind  (1)  the  law 
has  provided  a  remedy  by  action  of  covenant,  wherein  the 
party  injured  may  recover  damages  [9]  in  proportion  to  the 
loss  sustained. 

A  party  bringing  covenant  on  a  deed  poll  roust  be  named 


(1)  In  F.  N.  B.  4to.  Ed.  343.  A.  it  is  said  that  in  London  a  man 
•ball  have  a  writ  of  covenant  without  a  deed,  for  covenant  brokeo, 
and  it  is  so  said  by  Vavasor,  Serjt.  in  22  £dw.  4.  2«  a.  cited  itt 
Comyn^s  Dig,  London,  N.  1.  who  refers  to  Priv.  Lon*  149.  in  sup- 
port of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performaiu^  of  any  agree* 
inent  in  specie,  as  the  conveyance  of  land,  execution  of  deeds,  &c* 
or  what  is  termed  a  specific  performance*  application  must  be  made 
to  a  court  of  equity ;  for  in  the  action  of  covenant  damag^  only  fot 
the.nQn<-performance  can  be  recovered. 


*v 
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thereto*;  for,  where,  tipoD  oyer  of  the  deed  poll.  It  Appeared^ 
that  the  defendant  promised  to  do  a  certain  act,  without  say-* 
ing,  that  be  promised  tMI  plaintiff,  it  was  holdeii  that  an  ac* 
tion  would  not  lie. 

Covenant  will  lie  on  letters  patent,  although  there  is  not 
any  counterpart  sealed  by  the  lessee,  who  is  to  be  charged^ 

If  A«,  for  a  valuable  consideration,  promises,  by  deed^  not 
to  do  a  certain  act,  an  action  of  covenant  may  be  maintained, 
for  the  breach  of  such  promise:  but  an  action-  on  the  ease 
will  not  lie: 

a 

As  where  A.  recovered  a  debt  against  B.  and  B,  paid  the 
condemnation  mpney  to  A/,  whereupon  A,  by  deed,  re- 
leased all  actions,  executions,  &c.  to  B.  and  in  the  same 
deed  promised  to  discharge  all  executions  against  B.  upon 
the  same  judgment,  and  afterwards  sued  out  execution  there- 
on: the  court  were  of  opinion,  that  the.  promise  being  by 
deed,  B^'s  remedy  was  by  an  action  of  covenant,  and  not  an 
assumpsit  (3). 

a  Oieen  v.  Home,  Salk.  197.  Comb,  c  Bennus  v.  Gayldley,  Cro.  Jac.  505. 

210^S.  C.  ,8.  C.  ftnd  S.  P.  by  the  tiame  of  Be- 

h  Bretv.  Cumberland,  Cro.  Jac.  399.  mishev.  Hildereley,  said  to  have  been 

521,  M\y  stoted,  post  adjudged,  1  R.  A.  517.  (A)  pi.  3. 


(3)  AHhon^h  it  is  a  general  rule  that  assumpsit  will  not  lie^ 
'  where  there  is  a  remedy  of  a  higher  nature*,  y«t  there  are  some 
exceptions  to  this  rule;  as  where  two  persons  entered  into  articles 
of  partnership  for  a  term  of  years,  and  the  deed  contained  a  co- 
venant to  account  yearly,  and  to  adjust  and  make  a  final  settlement 
at  the  expiration  of  the  partnership ;  and  they  dissolved  the  part* 
nersbip  before  the  years  were  expired,  and  accounted  together,  and 
struck  a  balance,  which  was  in  favour  of  the  plaintiff,  including  se- 
veral iiemi  not  Connected  with  the  partnership,  and  the  defendant 
promised  to  pay  it ;  it  was  holden,  that  assumpsit  would  lie  on  such 
express  promise.  And  Buller,  J.  observed,  that  if  no  other  articles 
had  been  introduced  into  the  account,  but  those  relating  to  the  part- 
nership, he  should  still  have  been  of  opinion,  that  assumpsit  might 
have  been  maintained;  for  the  question  then  would  have  been, 
whether  a  previous  partnership  being  dissolved,  and  an  account 
settled,  was  or  was  not,  in  point  of  law,  a  suffident  consideration 
for  a  promise*  He  had  no  aifficuhy  in  saying,  that  it  was.  Foster 
y.  Aliansoo,  2  T.  R.  479.  See  fiackstraw  v.  Imber,  Holt's  N.  P.  C. 
368.  and  Fromont  v.  Coupland,  2  Bingh.  170.  A  stronocer  excep- 
tion, howcveri  to  the  general  rule  abovementioned,  will  be  found 
in  the  case  of  Nurse  v.  Craig,  ante,  p.  261. 

•  Bulstrode  v.  Gilburn»  8tr.  1027. 
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An  action  df  ooventint  is  not  within  the  fttat.  3  W.  and  M. 
c.  14,'^  which  makes  the  devisee  chargeable  jointly  with  the 
heir  for  the  debts  of  his  testator  ii>  respect  of  lands  devised 
to  him :  the  remedy  there  given  is  confined  to  the  actiOB  of 
debt. 

Upon  a  covenant  to  repair  and  keep  in  repair^  an  action 
may  be  maintained*,  pending  the  term,  if  the  premises  are 
put  of  repair. 


IL  Of  the  Expodtion  of  CovenanU. 

CoTfiKANTs  are  to  be  construed  according  to  the  obvious 
intention  of  the  parties^  as  collected  from  the  whole  con- 
text of  the  instrument,  ex  aniecedeniibus  et  eonsequeniibus^ 
and  according  to  the  reasonable  sense  of  the  words.  If  there 
be  any  ambiguity^  then  such  construction  shall  be  made  as  is 
most  strong  against  the  covenantor  (4) ;  for  he  might  have  ex-» 
pressed  himself  more  clearly  (5). 

It  is  immaterial  in  what  part  of  a  deed  any  particular 
covenant  is  inserted';  for,  in  the  construction  of  it,  the 
whole  deed  must  be  taken  into  consideration,  in  order  to 
discover  the  meaning  of  the  parties;  as,  where,  in  an  inden^ 
ture  of  a  lease  of  a  colliery^  two  lessees  covenanted  jointly 
and  severaUy  in  manner  following^  viz.  &c.  here  followed  a 
number  of  covenants  in  respect  to  working  of  the  colliery, 
wherein  the  lessees  covenanted  jointly  and  severally;  then 

d  Wilson  y.  Knubley,  7  East,  128.  g  Per  Buller,  J.  5  T.  R.  526. 

e  Luxmore  v.  Robson,  1  B.  &  A.  584.  n  D.  of  Northumberlaud  v.  Ward  £r- 

f  Plowd.  329.  cited  by  Ellenborougb,  rington,  5  T.  R.  523. 
C.  J.  Iggulden  t.  May,  7  East,  241. 


(4)  See  the  opinion  of  Sir  J.  Mansfield,  C.  J.  in  Flint  v.  Bran- 
don, 1  Bos.  &  Pul.  N.  R.  78. 

{5)  In  like  maiiner«  where  the  words  of  the  grant  are  doubtful, 
they  are  to  be  construed  in  favour  of  the  grantee*  This  general 
principle  has  been  applied  to  tbe  constroction  of  leases,  hence  it  has 
Deen  nolden,  that  under  a  lease  for  fourteen  or  seven  years,  tiiuB  letaee 
only  has  the  option  of  determining  it  at  the  end  of  the  first  seven 
years.  Doe  d.  Webb  v.  Dixon,  9  East,  15.  in  which  the  authority 
4jS  Dann  v.  Spurrier,  3  Bos,  and  PuU  389. 442.  was  recognized. 
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Allowed  a  cov6DtDt»  that  the  moDiea  «|>peariog  to  be  due 
should  be  accounted  for  and  paid  by  the  lessees,  their  eze« 
Gutors,  &c«  (not  saying,  '^  and  each  of  them*') ;  it  was  holden 
by  the  court  {absenie  Kenyon,  C.  J.)  that  the  general  words^ 
at  the  beginning  of  the  covenants  by  the  lessees,  ''jointly  and 
severally,  &c.  in  manner  following/'  according  to  the  general 
rules  of  construction,  extended  to  all  the  subsequent  cove- 
pants  on  the  part  of  the  lessees  throughout  the  deed,  there 
not  being  any  thing  in  the  nature  of  the  subject  to  restrain 
those  words  to  the  former  part  of  the  lease. 

In  conformity  to  the  rules  before  laid  down  for  the  con- 
struction of  covenants,  and  in  support  of  the  apparent  in- 
tention of  the  parties,  covenants  m  large  and  general  terms 
have  been  frequently  narrowed  and  confined : 

As  where  A.  leased  a  manor  to  B.  for  years,  excepting  all 
woods,  great  trees,  timber  trees,  and  underwood^,  &a  and 
covenanted  witti  the  lessee,  that  he  might  take  fire-boot, 
suoer  dicta  prcsndssa^  it  was  holden,  that  the  lessee  could  not 
taKe.  fire-boot  in  a  close  of  wood,  parcel  of  the  manor,  be- 
cause, by  the  exception  of  the  wood,  the  soil  thereof  was  ex- 
cepted; and  the  words  super  pnemusa  should  be  intended 
of  such  things  only  as  were  demised.  It  was  admitted,  how- 
ever, that,  by  the  covenant,  the  lessee  was  entitled  to  take 
the  wood  upon  the  other  lands,  for  though  the  wood  was  ex- 
cepted yet  the  land  was  demised. 

The  defendant  sold  the  plaintiff  a  lease^  for  years  of  a 
manor,  and  entered  into  a  bond,  with  a  condition  that  he 
would  not  do/ nor  had  done,  any  act  to  disturb  the  plaintiff, 
but  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person  ;  it  was  holden, 
that  the  condition  was  confined  to  acts  done  or  to  be  done  by 
the  vendor,  on  the  ground  of  the  latter  words  being  referf  ible 
to  the  former. 

So  where  iu  covenant  against  the  executors  of  J.  W.^ 
the  declaration  stated,  that  J.  W.  by  indenture,  granted  land, 
&c.  to  the  plaintiff  in  fee,  and  warranted  the  lend,  &c. 
agaifist  Mmself  and  his  heirs,  and  covenanted  that  he  was, 
notwithstanding  any  act  by  him  done  to  the  contrary,  lawfully 
and  absolutely  seised  in  fee  simple,  and  that  he  had  a  good 
right,  fuU  power,  and  lawful  and  absoluta  auiharity  to  sof^ 
veyt  and  assigned  a  breach,  that  J»  W;  hadnot  at  the  time  of 

i  Cage  V.  Paxlio,  1  Leon.  1 1 6.  cited  by    1  Browning  v.  Wright,  2  Bos.  &  Pul.  13. 

Eilenborougb,  C,  J.  7  East,  241.  See  also  Foord  v.  Wilson,  2  Moore, 

k  Brougbton  v.   Conway,  Moor,  58.        (C.P.)  592. 

cited  by  I^rd  £llenboroiigb,  C.  J.  in 

Gale  V.  Rted,  8  JSast,  89. 
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making  the  said  indenture,  nor  at  apy  time  before  or  ftiiKe, 
good  right,  full  power,  and  lawful  and  absolute  authority  U» 
convey  or  assure  the  premises  to  the  plaintiff  in  tnaaner 
aforesaid. .  The  defendants  prayed  oyer  of  the  indenture,  (^f 
which  it  appeared  that  J.  W,  covenanted  for  himself,  bit 
heirs,  executors,  and  administrators,  to  make  a  cartway,  and 
that  the  plaintiff  should  quietly  enjoy  without  interrupiioo 
fron)  himself  or  any  person  claiming  under  him,  and  lastly, 
that  he,  his  heirs,  or  assigns,  and  all  persons  claiming  umfer 
him,  should  make  further  assurance,)  and  then  demurred : 
(after  argument,)  it  was  holden,  that  the  words  '*  that  be  had 
a  good  right,  full  power,  and  lawful  and  absolute  authority 
to  convey,^  were  either  part  of  the  preceding  special  cover 
nant  **  that  he  was  notwithstanding  any  act  l^  him  done  t* 
the  contrary,  lawfully  and  absolutely  seised  in  fee;**  or  if  not« 
that  they  were  qualified  and  restrained  by  all  tbe  other  spe« 
cial  covenants  to  the  acts  of  himself  and  his  heirs. 

Covenant  for  quiet  enjoyment  during  a  term,  ''without 
tbe  let,  suit,  interruption,  &c.  of  J.  M.  his  executors,  admi- 
nistrators, or  assigns,  or  any  of  them,  or  any  other  person  or 
persons  whomsoever,  having  or  claiming  any  estate  or  right 
in  tbe  premises,  and  that  free  and  clear,  and  freely  and  clearly, 
discharged  or  otherwise,  by  J.  M.  his  heirs,  executors,  or  ad- 
ministrators, defended,  kept  harmless,  and  indemnified  from 
all  former  gifts,  grants,  &c.  made  or  suffered  by  J.  M.  or  by 
their  or  either  of  their  acts,  means,  default,  procurement, 
consent,  or  privity/'  preceded  by  a  covenant  that  the  lease 
was  a  good  lease,  notwithstanding  any  act  of  J.  M.  and  fbl« 
lowed  by  a  covenant  for  further  assurance  by  J.  M.  his  ex- 
ecutors, administrators,  and  all  persons  whomsoever  claiming, 
during  the  residue  of  the  term,  any  estate  in  the  premises 
under  him  or  them  ;  it  was  holden**.  Park,  J*  dissentiente, 
that  the  covenant  for  quiet  enjoyment  extended  only  against 
the  acts  of  the  covenantor  and  those  claiming  under  bim^  and 
not  against  the  acts  of  all  the  world. 

« 

But  where  releasors  covenanted**,  that,  notwithstanding 
any  act,  &c.  by  tbem  done  to  the  contrary,  they  were  seised 
of  the  land  in  fee;  and  also,  that  they,  notwithstanding  any 
such  matter  or  thing  as  aforesaid,  had  good  right  to  grant 
the  premises;  and  likewise,  that  the  rekasee  should  quietly 
enjoy  the  same  without  tbe  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assigns,  or  for  or  by  any  other 

m  Nind  v.  Manhall,  1  Broderip  and        n  Howell  v.  Richards,  11  East,  633» 
BiDgham,  319.  See  aUo  Baitoti  v.  Fitzg«*rald»  15  tiu^ 

330. 
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ferson;  and  that  the  releasee  should  be  indemnified  by  the 
releasors  and  their  heirs  against  all  other  titles,  charges,  ^nd 
incumbrances,  except  the  chief  rent  payable  to  the  lord  of 
the  fee;  it  was  bolden,  that  the  general  words  of  the  cove- 
nant for  quiet  en/oymentf  were  not,  in  necessary  construe* 
tion,  to  be  restrained  by  the  language  of  the  antecedent  cove* 
nants  ybr  tiile  and  riglti  to  convey;  although  those  antece* 
dent  covenants  were  certainly  covenants  of  a  limited  kind, 
and  provided  only  against  the  acts  of  the  releasors;  Lord 
Ellenborougb,  C.  J.  (who  delivered  the  opinion  of  the  court) 
observing,  **  that  the  covenant  for  title,  and  the  covenant  ybr 
right  tp  eonvej/tUre  indeed  what  is  somewhat  improperly 
called  synonimous  covenants;  they  are,  however,  connected 
covenants,  generally  of  the  same  import  and  effect,  and 
directed  to  one  and  the  same  object;  and  the  qualifying  lan- 
guage of  the  one  may  therefore  properly  enough  be  consi- 
der^ as  virtually  transferred  to  and  included  in  the  other 
of  them.  Bnt  the  covenant  for  quiet  enjoyment  is  of  a  ma- 
terially different  import,  and  directed  to  a  distinct  object. 
The  covenant  for  title  is  an  assurance  to  the  purchaser,  that 
the  grantor  has  the  very  estate  in  quantity  and  quality  which 
he  purports  to  convey,  viz.  in  this  case  an  indefeasible  estate 
in  fee  simple.  The  covenant  for  quiet  enjoyment  is  an  assur- 
ance against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant, 
and  the  indemnity  it.  affords,  it  is  immaterial  in  what  respects, 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the 
grantee  or  his  heir  takes  place :  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  description 
of  title  which  he  purports  to  convey,  than  for  quiet  enjoy- 
ment. The  C.  J.  added,  that  he  clid  not  find  any  case  in 
which  it  is  held  that  the  covenant  for  quiet  enjoyment  is  all 
one  with  the  covenant  for  title,  or  parcel  of  that  covenant, 
or  m  necessary  construction  to  be  governed  by  it,  otherwise 
than  as,  according* to  the  general  rules  for  the  construction  of 
deeds,  every  deed  (as  was  said  by  Hobart,  C.  J.  Winch,  Rep. 
93.  Sir  George  Trenchard  v.  Hoskins,)  is  to  l)e  construed 
according  to  the  **  intention  of  the  parties,  and  the  intent 
ought  to  be  adjudged  of  the  several  parts  of  the  deed,  as  a 
general  issue  out  of  the  evidence;   and  intent  ought  to  be 

Eicked  out  of  every  part,  and  not  out  of  one  word  only.** 
bnsistently  therefore  with  that  case,  and  with  ^ery  other 
that  I  am  aware  of,  we  are  warranted  in  giving  effect  to  the 
general  words  of  the  covenant  for  quiet  enjoyment;  and 
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which  are  entitled  to  more  weight  io  this  case,  inasmuch  as 
they  immediately  follow  and  enlarge  the  special  words  of  co- 
venant against  disturbance  by  the  grantors  themselves;  and 
to  restrain  the  generality  of  these  words,  thus  immediately 
preceded  by  express  words  of  a  narrower  import,  would  be  a 
much  stronger  thing  than  to  restrain  words  of  like  generality 
by  an  implied  qualification  arising  out  of  another  covenant 
where  no  such  general  words  occurred.  The  person  using 
the  general  words,  could  not  forget  that  he  had  immediately 
before  used  special  words  of  a  narrower  extent  If  the  co- 
venant containing  both  the  special  and  general  words  stood 
by  itself,  there  would  be  no  pretence  for  refusing  effect  to 
the  larger  words;  and  if  this  could  not  be  done  in  favour  of 
express  words  of  a  narrower  import  in  the  same  covenant,  I 
cannot  possibly  understand  upon  what  ground  it  should  be 
done  in  favour  of  implied  words  of  narrower  import,  which 
occur  in  another  separate  covenant,  addressed,  as  has  been 
before  said,  to  a  distinct  object.' 


'  V..^J?^m.mm^^     mm!#J        *^v    «ft     ^■Afrav«^%4    ^^Ivm^tft^    " 


Where  A.  by  indenture^  in  consideration  of  a  certain  sum, 
.  in  nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for 
twenty-one  years,  and  covenanted,  at  the  end  of  eighteen 
years  of  the  term,  or  before,  on  request  of  the  lessee,  to  grant 
a  new  lease  of  the  premises  *'  for  the  like  fine,  for  the  like 
term  of  twenty-one  years,  at  the  like  yearly  rent,  with  all 
covenants  as  in  that  indenture  were  contained;*'  it  was  bold- 
en,  that  this  covenant  was  satisfied  by  a  tender  of  a  new  lease 
for  twetity-one  years,  containing  all  the  former  covenants, 
except  the  covenant  for  future  renewal. 

In  covenant?,  the  plaintiff  declared  upon  an  indenture, 
whereby  the  defendant  demised  to  the  plaintiff,  for  a  term  of 
years,  certain  parts  of  a  messuage  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  with  certain  easements 
belonging  to  the  same,  and  a  portion  of  an  adjoining  yard; 
and  the  defendant  covenanted  that  he  would  permit  the  les- 
see (the  plaintiff,)  to  have  the  use  of  the  pump  in  the  said 
yard  jointly  with  the  defendant,  whilst  the  satne  should  re- 
main  there,  paying  half  the  expenses  of  keeping  it  in  repair. 
The  plaintiff  assigned  for  breach,  that  during  the  continuance 
of  the  lease,  the  defendant,  without  reasonable  cause,  and  in 
order  to  injure  the  plaintiff,  took  away  the  pump,  although 
plaintiff  was  willing  to  have  paid  half  the  expenses  of  keep- 
ing the  same  in  repair.    On  demurrer  it  was  holdeu,  that  the 

o  Igpjldcn  V.  May,  7  East,  237.  af-        p  Rhodes  v.  BuUard,  7  East,  U6. 
Snned  on  enor  in  Ezch.  Chr.  2  N.  R. 
449.     ' 


covenant:  447 

breach  was  ill  aligned ;  for  the  use  (fi)  of  the  piimp  was  not 
a  speei6c  subject  of  the  demise;  iind  by  the  introduction  of 
the  words,  '*  whilst  the  same  should  remain  there,"  it  ap* 
peered  that  the  lessor  meant  to  reserve  himself  the  liberty  of 
removing  the  pump,  from  whatever  capricious  or  unreasooa« 
ble  motive  he  might  do  so;  and  that  it  was  not  inconsistent 
with  the  stipulation,  that  the  lessee  should  pay  half  the  ex.* 
penses  of  repair,  whiUt  the  pump  remainea  on  the  demised 
premises. 


III.  Of  the  Afferent  Kinds  of  Covenards: 

L  Exprettf  and  herein  ofExpreis  Cof)enani8  running 
with  ih$  Landm 

2,  Implied^ 

3.  Joint  and  Several. 
A.  Void  or  HUgal. 

5«  For  quiet  Enjoyment. 

6«  Not  to  assign  loithout  License, 


L  Of  Express  Covenants,  and  herein  of  Express  Covenants 

running  toith  the  Land. 

There  is  not  any  precise  form  of  words  necessary  to  con- 
stitute  an  express  covenant^;  any  form  of  words  or  mode  of 
expression  in  a  deed,  which  clearly  evinces  an*  agreement^ 
will  amount  to  a  covenant,  for  a  breach  whereof  an  action  of 
covenant  may  be  maintained. 

As  if  it  be  agreed  between  A.  and  B/,  by  deed,  that  B. 
ahall  pay  to  A,  a  sum  of  money  for  bis  lands  on  a  certain 
day:,  these  words  amount  to  a  covenant  by  A.  to  convey  the 
lands  to  B.  on  that  day. 

So  if  lessee  for  years  covenant  to  repair*,  "  provided  al- 

q  Moor,  135.  t  1  RoL  Abr.  518.  (C.)  pi.  2, 

r  Fordage  ▼.  Cole,  1  Saund.  319. 2  Lev. 
374.    T.  Raym.  183.  S.  C. 


(6)  The  demise  of  the  use  of  a  thipg  is  the  demise  of  the  tbi(^ 
itself.    Pomfret  v.  Ricroft,  1  Saund.  321. 
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ways,  and  it  is  agreed^  that  the  lessor  shall  find  great  tim- 
ber;" this  word  agreed  will  make  a  covenant  on  the  part  of 
the  lessor  to  find  great  timber.  Secus^  if  the  iVocd  agreed 
bad  been  omitted^ 

So  if  A.  lease  to  B.  on  condkion^  that  he  shall  acquit  the 
lessor  of  charges,  ordinary  and  extraordinary,  and  shall  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  them;  if  he  does  not  leave  them  in  good 
repair,  an  action  of  covenant  lies. 

So  where  covenant  was  brought  on  a  writing  sealed', 
whereby  the  defendant's  testator  {icknowledged  tnmUlf  to  be 
accountable  to  the  plaintiff  for  all  such  monies  as  should  be 
charged  by  plaintiff  on  A.  to  be  paid  to  B.;  and  alleged,  that 
be  the  plaintiff  charged  a  certain  .sum  of  money  on  A.  to  be 
paid  to  JB.,  and  that  the  defendant's  testator  bad  not  paid  it; 
it  was  objected,  that  covenant  did  not  lie,  and  that  the  pro- 
per form  of  action  was  an  action  of  account;  but  it  was  hold- 
en,  that  covenant  would  lie  in  this  case,  and  on  any  words, 
in  a  deed  purporting  to  be  an  agreement  for  the  payment  of 
money. 

So  in  a  case  of  a  lease  for  years  rendering  rent^;  it  was 
adjudged,  by  the  court,  {absente  Holt,  C.  J.)  that  the  render 
made  a  covenant. 

So  where  covenant  was  brought  against  executrix  of  as- 
signee of  lessee  for  years*  by  indenture,  for  rent  arrear  in  the 
time  of  the  executrix,  upon  the  words  yielding  and  paykig; 
it  was  holden,  that* the  action  would  lie;  and  the  opinion  of 
the  court  was,  that  the  words  "  yielding  and  paying/'  (7)  in 

t  1  Rol.  Abr.  518.  (C.)  pi.  3.  x  Btice  t.  Carre  and  others,  Ezecutoii 

u  1  Rol.  Abr.  518.  (C.)  pi.  5.  40  E.  8.        of  J.  S.  1  Lev.  47. 
5,  b.  J  Giles  v.  Hooper,  Carth.  135. 

z  Porter  v.  tiweetnam.  Sty.  406, 431. 


(7)  These  words,  **  yielding  and  paytngy**  have  sometiiDes  been 
considered  as  sufficient  to  raise  a  covenant  by  implication  of  law 
only.  See  a  dictum  to  this  effect,  I  Sidf.  447;  and  KenyoQy  C.  J. 
80  considered  them  in  Webb  v.  RusseU  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Serjeant  Williams  in  his  notes  to  the  first  vo- 
lume of  Saunders,  p.  241.  b.  note  5.  But  in  addition  to  the  author- 
ities in  the  text,  it  may  be  observed,  that  in  RolIe*s  Abridgment, 
Covenant  (C.)  the  title  of  which  is,  *<  What  words  will  make  an  ex- 
press covenant?**  in  pi.  10.  p.  519.  this  case  is  put  as  an  instance  of 
an  express  covenant:  **  If  a  man  lease  land  for  years,  reserving  a 
rent,  an  action  of  covenant  lies  for  the  non-payment  of  the  rent;  for 
the  reddendo  of  the  rent  is  an  agreement  for  the  payment  of  the  rentp 
which  will  make  a  covenant." 


COVENANT.  449 

the  indenture,  made  an  express  covenant,  and  were  not  a  bare 
covenant  in  law.  ^ 

So  in  covenant  against  the  assignee  of  lessee  for  years,  upon 
an  indenture*,  whereby  plaintiff  demised  to  the  lessee  a  bouse, 
excepting  a  room,  mtk  free  liberty  of  passage  through  other 
rooms  of  the  house  unto  the  room  excepted.  Lessee  assigned 
the  lease;  and  the  assignee  stopped  the  passage,  whereupon 
plaintiff  brought  this  action,  declaring  for  a  breach  of  cove-' 
nant.  Resolved,  by  the  court,  that  this  exception  amounted 
to  a  reservation,  upon  which  covenant  would  lie:  and  they 
compared  it  to  the  preceding  case  of  rent  reserved,  where 
covenant  will  lie  upon  the  words  of  reservation,  without  any 
express  words  of  covenant. 

Where  the  law  creates  a  duty  or  charge^  and  the  party  is 
disabled  from  performing  it,  without  any  default  on  his  part,' 
and  has  not  any  remedy  over,  the  law  will  excuse  him;  but, 
where  the  party,  by  his  oum  contract,  imposes  on  himself  a 
duty  or  charge,  he  is  bound  to  make  it  good,  notwithstanding 
inevitable  accident;  because  he  might  have  provided  against 
it  by  his  own  contract  (8). 

A  leasd  for  years  was  made  by  indenture^,  of  a  meadow 
bounded  on  one  side  by  a  river,  atid  the  lessee  covenanted  to 
sustain  and  repair  the  l>anks,  to  prevent  the  water  from  over- 
flowing the  meadow,  upon  pain  of  forfeiture  of  k  sum  of  mo- 
ney; afterwards,  by  a  sudden  and  violent  flood,  the  banks 
were  destroyed,  and,  by  the  opinion  of  Fitzherbert  and  Shel- 
ley, Js.  **  the  law  is^  that  the  lessee  is  excused  from  the  pe- 
f^tiy%  because  it  is  the  act  of  God,  which  cannot  be  resisted; 

a  Buih  ▼.  Cold,  Carth.  232.  Salk.  196.    b  P&radine  t.  Jane,  Aleyn,  27. 
8.  C.  c  Dyer,  83.  a. 


(8)  This  rule,  extracted  from  the  case  of  Paradine  v.  Jane,  has 
been  recognised  in  many  subsequent  cases*;  and  in  Beale  v.  Thonp-i 
son,  3  Bos.  and  Bui.  420.  Chambre»  J.  speaking  of  this  case,  says, 
**  the  court  took  a  rational  distinction,  that  where  an  obligation  is 
imposed  by  rule  of  law,  and  there  is  not  any  express  covenaut,  the  law 
introduces  a  reasonable  exception,  viz.  that  an  act  of  irresistible  vio- 
lence will  excuse  the  party;  but  if  a  party  enter  into  an  absolute 
contract,  without  any  qualification  or  exception,  and  receives  from 
the  party  with  whom  he  contracts  the  consideration  for  such  engage* 
ment,  be  must  abide  by  the  contract,  and  either  do  the  act,  or  pay 
damages,  his  liability  arising  from  his  own  direct  and  positive  on* 
dertaking/' 


«» 


•  Atkinton .▼.  &ittbie»  B.  11.  H.  49  G.  3.  10  East,  533. 
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•but  still  he  is  bound  to  make  aod  repsir  tlie  thing  in  cpnv64 
nient  time^  because  of  his  own  coeenantJ** 

So  where  the  assignee  of  a  reversion  brought  coyenant 
against  lessee  of  a  boiise  for  non-payment  of  a  year's  rent^ ; 
defendant  prayed  oyer  of  the  lease*  which  contamed  a  cove« 
nant  on  the  part  of  the  defendant,  to  repair  the  bouse  during 
the  term,  except  it  should  be  destroyed  by  fire,  and  then 
pleaded,  that  before  any  part  of  the  rent  in  question  became 
due,  the  premises  Wire  destroyed  by  fire,  against  the  will  of 
defendant,  and  were  not  rebuilt  by  the  lessor  or  the  plaintiff; 
and  that  the  defendant  did  not  occupy  the  premises  during 
the  year  for  which  the  rent  was  claimed.  On  demurrer,  it 
was  holden,  on  the  authority  of  Paradine  v.  Jane,  Aleyn,  27. 
that  the  defendant  was  bound  by  his  express  covenant  to  pay 
the  rentduring  the  term*. 

The  doctrine  laid  down  in  the  preceding  case  having  bpen 
alluded  to  in  argument  in  Cutter  v.  Powell,  6  T.  R.  3^. 
Lord  Kenyon,  C.  J.  said,  **  that  it  must  be  taken  with  some 
Qualification;  for  where  an  action  was  brought  for  rent  after 
the  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction;  Lord  Northington  said, 
**  that  if  the  tenant  would  give  up  his  lease,  he  should  not  be' 
bound  to  pay  the  rent.**  '  Probably  the  case  here  alludiri  to 
by  Lord  Kenyon  was  the  first  of  the  following  cases: 

The  plaintiflTs  were  tenants  to  the  defendants  of  a  housed 
&c.  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  aU  repairs,  accident  by  fire  only  excepted :  the  defend- 
ants had  insured  the  buildings,  which  were  burned  down;' 
the  insurers  paid  the  loss:  the  defendants  declined  rebuild- 
ing, and  brought  an  action  of  covenant  for  the  rent  accrued 
due  after  the  accident  had  happened.  The  plaintiffs  filed  a 
bill  in  the  Court  of  Chancery  for  an  injunction,  and  obtained 
the  common  injunction:  the  defendants  on  coming  in  of  the 
answer,  moved  to  dissolve  the  injunction,  they  having  by. 
their  answer  offered  to  remit  the  rent,  upon  a  surrender  being 
made  of  the  lease,  which  the  plaintiffs  declined,  as  the  lease 
was  beneficial.  The  plaintiffs  had  pleaded  at  law  the  truth 
of  the  case  in  bar  of  the  action:   and  on  a  demurrer  to  this 

Elea,  the  plaintiflTs  were  advised  not  to  argue  the  demurrers 
ut  to  apply  to  a  court  of  equity.    On  shewing  cause  i^inst 
dissolving  the  injunction.  Lord  Northington,  Chr.  inclined  tO; 

d'Monkv.  Cooper,  Str.  763.    2  Lord  f  Camden    and   another,    v.   Morton 

Raym.  1477.  S.  C.  and  another,  in  Cane.  £.  4  G.  3. 

e  See  Belfour  v.  Wetton,  1  T.  R.  310.  MSS.    2  Rep.  temp.  Ld.  Chan.  Nor- 

S.  P.  thingtOD,p.  219. 
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ihink,  that  the  matter  pleaded  was  a  good  defence  at  lawop^ 
but  that,  iD  all  events,  a  court  of  equity  ought  to  restrain  this  Y 
action,  until  the  house,  fee,  were  rebuilt;  and  therefore  con- 
tinued the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant^  for 
quiet  enjoyment  contained  in  a  lease  of  certain  houses  de- 
mised by  defendant  to  plaintiff,  and'  to  have  500/.  laid  oul  in 
rebuilding  the  houses,  (which  had  been  turned  down  by  ac- 
cident since  the  execution  of  the  lease,)  Itod  for  an  iry unction 
to  restrain  defendant  from  proceeding  at  law.  N.  The  500/1 
had  been  received  by  the  defendant  from  the  insurance-office 
on  account  of  the  insurance  of  these  houses.  Defendant,  by 
his  answer,  offered  to  accept  a  surrender  of  the  lease. 

Lord  Northington,  Ch.  **  There  is  not'any  covenant  from 
the  landlord  to  rebuild.  A  court  of  equity  can  decree  a  spe- 
cific performance  in  those  cases  only,  where  clear  directions 
can  be  given  in  what  manner,  and  when  the  act  is  to  be  per- 
formed. It  would  be  most  arbitrary  for  me  to  decree  a  re- 
building, in  a  case  where  there  is  not  any  covenant  for  the 
rebuilding.  All  that  can  be  required  from  a  court  of  equity 
is,  in  a  case  like  this,  when  an  action  shall  be  brought  for 
rent,  to  order  an  injunction,  until  the  houses  are  rebuilt,  or 
the  lease  delivered  up.  In  the  present  case,  there  has  not 
been  any  action  brought  for  the  rent,  and  the  defendant  has 
offered  to  accept  a  surrender  of  the  lease,  which  is  all  the  re- 
lief the  plaintiff  is  entitled  to.'*  There  being  a  valuable  wharf 
on  the  demised  estate,  the  plaintiff  declined  surrendering  hia 
lease;  the  bill  therefore  was  dismissed  with  costs  (9). 

I 

g  Brown  v.  Quilier,  in  Cane.  1  June,  1764,  MS3.  Amb.  619.  S.C.    Biit  ie<» 
Hare  ▼.  Groves,  3  Aosir.  687.  and  Uoltzapffei  y.  Baker,  18  Ves.  115. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  possession 
of  some  houses  which  had  been  burned  down  during  the  term,  and 
had  been  rebuilt  by  the  landlord.  In  the  lease  there  was  an  express 
covenant,  on  the  part  of  the  tenant,  to  pay  the  rent,  but  he  had  not 
paid  any  after  the  time  of  the  fire.  Lord  Mansfield,  C.  J.  said,  the 
consequence  of  the  houses  being  burned  down  was,  that  the  tenant 
was  not  obliged  to  rebuild,  but  the  tenant  was  obliged  to  pay  the 
rent  daring  the  whole  term.  The  houses  having  been  burned  down 
four  years  before  action  brought,  and  the  rent  not  having  been  pdd 
during  that  period,  he  left  it  to  the  jury  to  consider  whether  it  was 
not  to  be  presumed  that  the  tenant  had  abandoned  the  lease  at  the 
time  of  tne  fire;  and  accordingly  the  junr  found  a  verdict  for  tha 
defendant.  Pindar  v.  Ainsley,  Middlesex  Sittings  after  M,  T.  1767, 
cited  by  BuUer,  J.  1  T.  R.  312. 

2G2 


45«  COVENANT, 


'^^ 


But  where  there  are  no  special  circumstaDces^  the  geaeral 
ule  prevails^  that  equity  follows  the  law;  and  a  court  of 
equity  will  not  restrain  a  party  from  proceeding  at  law  for 
rent  arrear  after  the  premises  are  destroyed  by  fire;  the  agree- 
ment for  payment  or  the  rent  being  without  restriction^ 

The  lessee  of  a  house,  on  a  general  covenant  to  repair  dur*. 
ing^the  term,  is  bound  to  rebuild,  in  case  the  house  be  con- 
sumed by  an  accidental  fire^  (10).  So  on  a  covenant  to  erect 
a  bridge  in  a  substa||pal  manner,  and  to  uphold  and  keep  in 
complete  repair  fora  certain  time;  although  the  bridge  be 
broken  down  by  an  extraordinary  flood,  yet  the  party  cove> 
nanting  is  bound  to  repair^.  See  Shubrick  v«  Salmon,  3  Burr» 
1637.  to  the  same  effect. 

Of  Express  Covenants  naming  with  tie  XiamiL-*Expre88 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,  administrators,  and  as- 
signs, are  binding  on  the  lessee  and  his  personal  representa- 
tive, (having  assets,)  during  the  continuance  of  the  term;  al- 
though such  covenants  are  broken,  after  an  assignment  of  the 
term  by  the  lessee,  and  after  an  acceptance  of  rent  from  the 
assignee  by  the  lessor,  or  grantee  of  the  reversion;  and  there 
is  not  any  distinction  in  this  respect  between  a  voluntary  as- 
signment by  the  lessee  and  a  compulsory  assignment  by  vir- 
tue of  the  bankrupt  laws'. 

In  covenant  against  lessee  0(  a  house  by  indenture*, 
wherein  the  lessee  had  expressly  covenanted  for  himself, 

h  Hare  ▼.  Oiotcs,  3  Anstmther,  687.  k  BreckDoek  Gompftoy  t.  FtHcfaaid,  a 

ncogrQised  and  acted  upon  in  Holts*       T.  R.  760. 

apffel  ▼.  Baker,  18  Vei.  1 15.  |  Anriol  ▼.  MUli,  4  T.  R.  94.  But  ica 
i  £.  of  Cbeitetfield  y.  D.  of  Bolton,       ttat.  6  Geo.  4.  c.  IG.  a.  75. 

Com.  R.  627.    BttUoek  v.  Dommtt,  m  fiunaid  v.  Godacall,  Crow  Jac.  300. 

6T.R.660.8.P. 


(10)  In  nauy  cases  an  exception  of  accidents  by  fire  or  tempest 
is  introduced  into  leases  for  the  protection  of  lessees.  It  appears 
from  the  case  of  Monk  v.  Cooper,  and  Hare  v.  Groves,  3  Anstr.  687. 
that  this  exception  should  he  introduced  into  the  covenant  for  pay- 
ment of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  order  to 
exempt  the  lessee  from  the  obligation  of  paying  rent  as  well  as  re* 
building,  in  case  the  house  should  be  destroyed  by  6re  or  tempest. 
In  Walton  v.  Waterhouse,  2  Saund.  420.  covenant  was  brought 
against  lessee  of  a  house  for  not  repairing ;  defendant  pleaded  that 
the  house  had  been  destroyed  by  fire,  but  in  convenient  lime  after 
had  been  rebuilt.  Plaintiff  demurred  specially,  because  defendant 
did  not  shew  6y  whom  the  dwelling-house  was  rebuilt.^-Judgmeiit 
for  plaintiff. 
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his  execotorSy  and  assigns,  that  he  would  repair  within  a 
month  after  warning;  the  breach  assigned  was  lor  not  repair-^ 
ing  the  house  within  a  month  after  warning  given;  the  de«  *^ 
fendant  pleaded^  that  a  long  time  before  that  warning  he  as- 
signed his  term  to  J.  S.,  who  had  paid  his  rent  always  after- 
wards to  the  plaintiff,  who  had  accepted  the  same;  and  then 
averred  performance  of  all  the  covenants  until  the  assign- 
ment; the  plaintiff  demurred,  on  the  ground  that  this  assign- 
ment  did  not  take  from  the  lessor  his  advantage  of  the  express 
covenant;  and,  notwithstanding  his  acceptance  of  rent  by  the 
hands  of  the  assignee,  yet  he  might  chaige  the. lessee  or  as- 
signee at  his  election;  and  the  whole  court  being  of  that  opi- 
nion, it  was  Cmthout  argument)  adjudged  for  the  plaintiff. 
The  same  point  was  rulen  in  Ventrice  v.  Goodcheap,  I  Roll. 
Abr.  522.  N.  pL  I.  where  the  lessee  had  xx>venanted  for  him-^ 
self  and  his  assigns  to  repair;  on  the  ground  that  the  lessee 
bad  expressly  covenanted  for  himself  and  his  assigns,  and  that 
this  personal  covenant  ciHild  not  be  transferred  by  the  accept* 
ance  of  the  rent. 

So  where  the  breach  was  for  non-payment  of  rent"  (11).   In 

»  Devon  ▼.  Collier,  1  Rol.  Abr.  523.  f  N.)  pi.  i.    Croftg  v.  Te^rloi^  ibid.    Aii|i.  o% 

dem.  S.  P. 


(11]  The  following  authorities  may  be  referred  to  as  tending  ta 
astabhsh  the  same  point.  Fisher  v.  Ameers,  1  Brownl.  20.-^-Thars- 
by  V.  Plant,  1  Sidf.  402.— I  SidC  447.  Nota.— Boulton  v.  Cann» 
Freem.  337.— Ashurst  v.  Mingay,  2  Show,  134.  T.  Jones,  144.  S.  C» 
Edwards  v.  Morgan,  3  Lev.  233. — Jodderell  v.  Ck>well,  Ca.  Temp* 
Hardw.  343.— Auriol  v.  Mills,  4  T.  R.  94.  I  am  aware  of  one  dic- 
tum only  in  opposition  to  these  authorities,  that  of  Jerman,  J.  in 
Whitway  v.  Pinsent,  Sty.  300.  who  took  a  distinction  between  cove- 
nants for  payment  of  rent,  and  covenants  to  repair,  observing;,  that 
**  if  lessee  for  years  assign  his  term,  the  lessor  having  notice  thereof, 
and  the  lessor  accept  rent  from  the  assignee,  he  cannot  demand  rent 
of  the  lessee  afterwards ;  yet  he  may  sue  other  covenants  contained 
in  the  lease  againsi  him,  as  for  reparations  or  tho  like.'*  It  may  be 
remarked  that,  if  an  express  covenant  for  payment  of  rent  be  a  cove- 
nant which  runs  with  the  land,  (of  which  there  cannot  be  any  doubt; 
indeed  it  was  so  considered  by  Lord  Ellenboroueh,  C.  J.  delivering 
the  opinion  of  the  court  in  Stevenson  v.  Lambard,  2  East's  R.  580.) 
all  the  cases,  which  have  decided,  that  the  obligation  imposed  on 
lessee  for  years,  by  an  express  covenant  to  repair,  is  not,  as  far  as 
respects  the  action  of  covenant,  cancelled  by  an  assignment  of  the 
term,  and  the  lessor's  acknowledgment  of  the  assignee  as  his  tenant^ 
are  authorities  for  the  same  position  with  respect  to  eipress  covenants 
fer  payment  of  rent. 


*^ 
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Mayor  v.  Steward,  4  Burr.  $43fl.  it  was  holden,  that  a  bank- 
rupt was  bound  by  an  express  collateral  covenant,  (to  indem^ 
pity  plaintiff  against  the  covenants  of  a  lease,)  which  had  ben 
broken  after  act  of  bankruptcy  committed,  and  after  defend- 
ant bad  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  expiesa 
covenants,  which  run  with  the 'land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,'  administrators,  and  as- 
signs, are  binding  on  the  ks^ee  during  the  continuance  of  the 
term,  although  such  covenants  are  broken  after  an  assignment 
of  the  term  by  the  l^see,  and  after  the  acceptance  of  rent  from 
the  assignee  by  the  lessor  or  grantee  of  the  reversion:  it  re- 
mains only  to  add,  that  such  covenants,  under  the  same  cir- 
cumstances, are  binding  on  the  personal  representative  of  the 
lessee  having  assets. 

In  covenant  by  the  lessor  against  the  executor  of  lessee  for 
years%  by  indenture,  of  a  garden  adjoining  to  the  house  of 
the  lessor,  in  which  indenture  lessee  had  covenanted  for  him- 
self, his  executors,  and  assigns,  that  he  would  not  erect  any 
building  in  the  garden  to  the  prejudice  of  the  lessor^s  ligKHi ; 
it  was  alleged  that  an  assignee  of  defendant's  testator  had 
erected  a  house  in  the  garden  to  .the  prejudice  of  the  lessor^s 
lights.  Defendant  pleaded  an  assignment  of  the  term  to  J.  S., 
who  had  paid  rent  to  the  lessor,  and  bad  been  accepted  t^ 
him  as  tenant  On  demurrer,  it  was  contended,  on  the  part 
of  the  defendant,  that  by  the  assignment  and  accq>tance  of 
jent,  the  privity  of  contract  was  determined,  more  especially 
98  it  was  a  contract  which  concerned  an  act  to  be  execut^ 
on  the  land,  and  therefore  running  with  the  land ;  but  the 
court  conceived,  that  as  it  was  an  express  covenant,  that  the 
lessee  should  not  build,  it  should  bind  him  and  his  executors; 
and  neither  an  assignment,  nor  an  acceptance  of  rent,  by  the 
hands  of  the  assignee,  could  deprive  the  lessor  of  the  advan- 
tage of  suing  the  lessee  or  his  executors  on  an  express. cove- 
nant   Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for 
years^  which  the  lessee  covenanted  to  repair.  On  the  death 
of  the  queen,  the  reversion  descended  to  King  James,  when 
the  lessee  assigned  his  term,  and  the  assignee  paid  rent  to  the 
king,  who  afterwards  granted  the  reversion  to  the  plaintiff; 
the  bouse  being  out  of  repair^  the  plaintiff  brought  covenant 
against  the  executors  of  lessee  for  a  breach  of  the  covenant 

o  Bachelourv.  Gage,  executor  of  Gage,        Arthur  v.  Vanderplank,  3.  R.  H.  7 
Cro*  Car.  188»  and  Sir  W.  Jones,  223.       Geo.  2.  MS.  8.  P. 

p  Brett  V.  CumberlMiid,  Oio*  iac  621. 
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committed  after  an  aas^ment  of  the  term  and  reTereion^  an<i 
after  plaintiff  had  accepted  rent  from  the  assignee  of  the  term; 
it  was  bolden,  that  the  action  would  lie,  on  the  g^round  that 
it  was  a  covenant  in  fait,  by  the  expresis  words,  running  with 
the  land ;  and  that  notwithstanding  an  assignment,  the  cove* 
nantor  and  his  executors  were  always  chargeable,  so  that  hk 
could  not,  either  by  the  assignment  of  his  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were 
chargeable  by  the  act  of  the  testator,)  having  assets^  as  long 
as  the  reversion  continued  in  the  lessor;  and  by  the  express 
words  of  Stat.  32  H.  8.  c.  34.  such  remedy  as  the  lessor  might 
have  had  against  the  lessee  or  his  executors,  the  assignee  shall 
have  against  tliem;  U  being  a  covenant  in  /ait,  which  runs 
ivith  the  land, 

3.  Of  Implied  Covenants. 

• 

In  order  to  constitute  a  covenant,  it  is  not  necessary  that 
the  word  ^'  covenant*'  should  be  employed^,  for  there  are  cer# 
tahi  words%  which  though  of  themselves  they  do  not  import 
any  express  covenant,  yet  when  used  iu  contracts  by  deed^ 
will  amount  to  a  covenant 

As  if  A.,  by  indenture,  *'  demise  €md  granf*  lands  to  B.^ 
for  years^  and  C.  enters  and  evicts  B.  by  rightful  title,  B.  may 
maintain  an  action  on  the  implied  covenant;  and  A.  is  estops 
ped  from  saying  that  B.  was  not  in  by  the  lease. 

So  if  a  lessor  demise  land  for  a  term  of  yearsS  and  after-» 
wards  by  the  words  dedi  et  dimisi  demises  the  same  land  to 
A.  for  life,  who  enters  and  is  ousted  by  the  termor  for  years, 
A.  may  maintain  an  action  against  the  lessor  on  the  implied 
covenant,  and  have  satisfaction  in  damages  for  the  chattel 
evicted;  for  he  continues  seized  of  the  freehold. 

Where  a  lessee  covenanted  that  he  would  at  all  times  and 
seasons  of  burning  lime,  supply  the  lessor  and  his  tenants 
with  lime,  at  a  stipulated  price,  tor  the  improvement  of  their 
lands  and  repair  of  their  houses;  it  was  hoiden",  that  this  was 
an  implied  covenant,  also  that  he  would  burn  lime  at  all  such 
seasons,  and  that  it  was  not  a  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  premises  out  of  -which  the  lessor 
could  be  supplied. 

'  In  covenant  on  a  lease  for  years  made  by  the  defendant 

V 

q  Steveiison's  case,  1  Leon.  324.  cited  t  Style  v.  HearinsTi  Cro.  Jae.  73. 

by  Lord  Giffoid,  C.  J.  G.  B.  in  Sal-  t  Pinoombe  v.  Rudge,  Yelv.  139.. 

^  toan  ▼;  HoastouD,  I  Bingfa.  440.  u  £.  of  Shrewsbuiy  v.  Goald,  2  B.  and 
r  46  Edw.  3. 2.  b.  1.  Rol.  Abr.  518.  (F.)       A.  487. 
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by  the  word  dimisi^,  it  was  averred,  that  at  the  time  of  the 
lease  iqade,  the  lessor  was  not  seized  of  the  land,  bat  a 
stranger;  it  was  objected,  that  the  entry  of  the  lessee  by 
force  of  the  lease,  ai;)d  ejectment  by  the  stranger,  or  some 
person  claiming  under  him,  were  not  alleged ;  but  the  court 
was  of  opinion,  that  the  action  would  lie;  for  the  breach  of 
covenant  was,  that  the  lessor  had  undertaken  to  demise  that 
which  he  could  not,  the  word  dimisi  importing  a  power  of 
letting,  as  dedi  does  a  power  of  giving;  and  they  added  that  it 
was  not  reasonable  to  enforce  the  lessee  to  enter  upon  the 
land,  and  so  to  commit  a  trespass. 

«  And  where  a  lease  for  years  is  made  by  the  words  **  de- 
mise^^,*'  the  assignee  of  the  lessee  is  entitled  to  the  same  ad* 
vantage  as  the  lessee,  and  may  in  case  of  eviction  maintain 
an  action  on  the  implied  covenant.  « 

The  implied  covenant  follows  the  nature  of  the  interest 
granted ; 

As  where  A.  and  B.  made  a  lease  by  the  word /*  dfemwe- 
Tunf^  r  it  was  holden,  that  the  implied  covenant  was  joint, 
viz.  that  A.' and  B.  had  a  power  to  demise,  and  that  an  action 
on  the  ground  of  their  not  being  seized  at  the  time  of  the 
demise  should  be  brought  against  both,  and  could  not  be 
maintained  against  one  only. 

The  generality  of  an  implied  covenant  may  be  qualified 
and  restrained  by  an  express  covenant: 

As  where  the  lessor  demised  and  granted  a  house  for  a 
term  of  years*,  and  covenanted,  that  the  lessee  should  enjoy 
the  house  during  the  term,  vnihout  eviction  by  the  lessor^  or 
any  claiming  under  him ;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  from  the  words  demise  and  grants  and 
restrained  it  by  the  mutual  consent  of  both  parties,  so  that 
it  should  not  extend  farther  than  the  express  covenant  (12)* 

X  Holder  v.  Taylor,  Hob.  1%,  1  losL  z  Coleman  v.  Sbezwjn,  Garth.  97.  Salk. 

301.  b.  137.  S.C. 

J  Speneer'a  Case,  5  Co.  17.  a.  4th  Re-  a  Nokes's  case,  4  Co.  80  b. 

solution. 


(12)  This  case  is  stated  as  it  is  reported  in  Coke ;  in  Croke*8  re-* 
port  of  the  same  case,  Cro.  £liz«  674.  it  is  said,  that  Fopham,  C.  J. 
inclined  to  this  opinion,  but  that  the  other  justices  did  not  deliver 
any  opinion  thereon,  and  that  judgment  was  given  on  another  point; 
Coke's  report,  hov^ever,  is  adbpted  by  Hale  in  Deering  v.  Farrington^ 
1  Mod.  113.  and  recognized  by  Vaughan  in  Uayes  v.  Bickerstaff^ 
Vaughan,  126, 
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Sir  E.  Ccike,  from  whose  reports  this  case  has  been  extract- 
ed, subjoins  as  follows:  ^*  Aad  there  is  great  reason,  that  the 
particular  coveoant  subsequent  should  qualify  the  general 
force  of  this  ^ord  *  demise;'  for  if  the  force  of  this  should 
stand,  the  particular  covenant  would  be  in  vain — ^and  these 
words  *  demised  and  granted/  are  freauent  in  every  commoB 
lease ;  and  the  better  construction  oi  deeds  is  to  make  one 
part  of  a  deed  expound  another,  and  so  make  all  the  parts 
agree,  and,  as  far  as  it  can  be  done,  according  to  the  true  in* 
tention  and  meaning  of  the  parties  (13).'* 

So  where  a  covenant  on  an'  indenture*,  whereby  the  de- 
fendant granted  a  fee  farm  rent  to  the  plaintiff,  which  he 
had  purchased  of  the  late  trustees  for  sale  of  the  king's  te^ 
nements,  and  covenanted  that  he  was  seized  in  fee,  and  had 
^ood  right  to  sell ;  the  breach  assigned  was,  that  he  had  not 
good  right;  the  defendant  pleaded,  that  it  Was  further  agreed^ 
in  the  same  indenture,  that  all  the  covenants  in  the  inden- 
ture should  not  extend  further  than  to  acts  done  by  the  ven- 
dor  and  his  heirs,  whereon  the  plaintiff  demurred ;  and  al- 
though this  was  a  remote  agreement  at  the  end  of  the  deed, 
at  a  great  distance  from  the  other  covenant,  it  was  adjudged, 
that  it  had  qualified  the  first  covenant,  and  restrained  it  to 
acts  done  by  the  covenantor  only :  as  in  Nokes's  case.  Judg*^ 
roent  for  defendant.  See  also  Browning  v.  Wright,  2  Bos.  &• 
Pul.  13.  and  ante,  p.  445. 


3m  Of  joint  and  several  Covenants, 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the 
action  of  covenant  follows  the  nature  of  the  interest,  and 
must  be  brought  in  the  names  of  all  the  covenantees ;  and 
this  rule  holds,  even  where  the  covenant  is  joint  and  several : 

b  Brown  v.  Brown,  1  Lev.  57. 
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(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro- 
perty. Hence  if  goods  be  demised  for  years,  and  the  lessee  be 
evicted,  covenant  does  not  lie ;  for  the  law  does  not  create  a  covenant 
for  a  personal  thing.     Com.  Dig.  Gov.  (A.  4.) 

(14)  Where  the  legal  and  beneficial  interests  are  not  united  in  the 
same  person,  this  term  is  to  be  understood  of  the  legal  interest.  See 
Anderson  v.  Martindale,  post*  p.  460. 
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{16}  m  where  B«*  by  indenlitm  coTenanted  with  C.  and  D» 
and  to  and  with  E.  and  F.  bia  wife,  (wbo  afterwarda  became 
the  wife  of  D.)  and  tbeir  aasigna,  amd  to  and  with  each  qf 
ikemy  that  be  (B.),  at  the  time  of  sealfaig  and  delivering  mt 
indenture^  waa  lawfully  and  aolely  aeised  of  a  certain  rectory ; 
an  action  waa  brought  by  D.  and  F«  bia  Wife,  fior  a  breach  of 
the  covenant :  after  verdict  and  judgment  for  the  plaintifis  in 
B.  R.,  the  judgment  was  reversed  on  error  in  the  Exchequer 
Chamber,  upon  the  ground  that,  notwithstanding  the  words 
''  and  to  and  with  each  <fthem^'*  the  other  covenaolee  should 
have  joined  in  the  action  (l6). 

But  if  the  interest  of  covenantees  be 'several,  they  may 
maintain  separate  actions,  although  the  language  of  the  cove- 
nant' be  that  of  a  joint  covenant. ' 

The  defendant  and  one  G/  covenanted  for  themselvea, 
and  for  each  of  them,  with  the  plaintiff  and  one  C.  to  receive 
rents  due  to  the  plaintiff  and  Ct  in  Ireland,  and  also  that  they 
and  each  of  them  would  pay  a  moiety  thereof  to  each  of 
them,  the  plaintiff  and  C. ;  in  covenant  by  plaintiff  against 
defendant  alone  for  the  recovery  of  plaintiff's  moiety,  (he 
breach  assigned  was,  that  altboagh  defendant  and  6.  had  re- 
cieived  7»000L  neither  the  defendant  or  Gr»«had  paid  a  moiety 
to  the  plaintiff:  on  motion,  in  arrest  of  judgment,  it  waa 
holden,  1st.  that  the  covenant  being  to  pay  a  moiety  to  each, 

c  Sl{D^by*8  Case,  on  error.  Exchequer    d  James  ▼.  Emeiy  and  Cludde,  8  Taun- 
Chamber,  5  Rep.  18.  b.  3  Leou.  180.        ton,  245. 

161.  S.  C.  .  e  Lilly  v.  Hodges,  8  Med.  166.  Sth  653. 

8.  C. 


(15)  For  the  wording  of  the  covenant  cannot  make  th^  which 
was  before  joint,  several.  So,  on  the  other  hand,  where  the  in- 
terest is  several,  although  the  covenant  be  joint,  yet  it  shall  be  takea 
to  be  several.  Bull.  N.  P.  157.  **  Where  the  covenant  is  to  se-> 
vera],  for  the  performance  of  several  duties  to  each,  the  covenant 
should  be  moulaed  according  to  the  several  interests  of  the  parties, 
and  each  shall  only  recover  for  a  breach  as  far  as  his  own  mterest 
extends/'  Per  Kenyon,  C.  J.  in  Anderson  v.  Martindale,  1  East*» 
R.501. 

(16)  When  it  appears  on  the  face  of  the  declaration,  that  each 
of  the  covenantees  is  to  have  a  several  interest  or  estate,  then  the 
addition  of  the  words  **witii  each  ofViem**  will  make  tlie  covenant 
several  in  respect  of  their  several  interests ;  as  if  one  by  indenture 
demise  BTackacre  to  A.  and  Whiteacre  to  B.  and  covenant  with  each 
of  them,  that  he  is  lawful  owner  of  both  the  said  acres ;  then  in  re- 
spect of  the  several,  interests,  the  covenant  by  those  words  is  made 
several.    5  Rep.  19.  a. 
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the  interest  was  sei^eraly  and  cenaequently  the  actum  wasi 
lyell  brought  by  the  plaintiff  alone*  Sndly,  that  the  defend* 
ant  bad  covenanted,  for  the  acts  of  his  companion,  as  well  as 
for  bis  own  acts,  imd  consequently,  that  the  action  was  well 
brought  against  the  defendant  and  the  breach  well  assigned. 
So  where  by  deed  reciting  the  grant  of  two  distinct  annuities, 
to*  A.  and  B.  during  the  life  of  the  grantors,  and  the  survivor, 
it  was  witnessed  that  C.  covenanted  with  A.  and  B.  to  pay 
the ■  annuities  or  either  of  them,  when  the  grantors  should 
make  default  in  payment  A.  died;  it  was  holden^,  that 
although  regarding  only  the  language  of  the  covenant,  it  would 
appear  to  be  a  joint  covenant;  yet  the  interest  of  the  cove- 
nantees was  several,  each  having  a  distinct  interest  in  the 
annuity  payable  to  him;  and  consequently  that  an  action 
was  well  brought  by  the  executor  of  that  covenantee  whose 
annuity  was  in  arrear. 

If  a  lease  be  granted  to  A»  and  B.*  to  commence  at  a  fa* 
tare  day,  and  A*  and  B.  jointly  and  severally  covenant  for  tbe 
performance  of  certain  acts,  and  A.  dies  before  the  day,  tbe 
covenant  being  joint  and  several,  will  be  binding  on  the  exe- 
cutors of  A.  although  the  inieresse  iermini  survive  to  B. 

Where  tbe  interest  of  the  covenantees  is  joint^,  if  any  of 
them  die,  the  action  must  be  brought  by  tbe  survivors  aver- 
ring the  deaths  of  their  conipanions  (17)«  As  where  A.  by 
.  indenture,  covenanted  with  B.  and  C.,  that  he  (A.)  would 
enter  into  a  bond  to  pay  B.  'a  sum  of  money  on  a  certain 
day :  B.  died ;  B«'s  administrator  brought  covenant ;  it  was 
adjudged,  that  it  did  not  lie ;  for,  although  the  money  was 
to  be  paid  to  B.,  who  was  dead,  yet  be  who  survived  and 
was  party  to  the  indenture  ought  to  sue ;  for  B.  and  the 
survivor  make,  as  to  this  purpose,  but  one  person ;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ouffht  to  join  in  the  suit:  for  they  are  all  as  one  obligee: 
and  if  he.wbo  ought  to  have  the  money  dies,  tbe  survivors 

f  WiOten  v.  Bircham,  3  B.  fc  C.  364.       b  Rolls  ▼.  Yate,  Yelv.  177.    I  Bulstiv 
1^  £oys  v.DoDiUioni,2  Burr.  1100.  25,  6.  S.C.    Judgment  affirmed  oa 

error. 


(17)  If  one  nimed  as  covenantee  in  the  deed  did  not  execute,  in 
an  action  brought  by  his  companions,  it  ought  to  be  so  averred. 
Vernon  v.  Jefferys*  Str.  1146.  7  Mod.  358.  8vo.  ed.  2S.  C.  more 
fully  reported*  All  joint  covenantors  who  may  sue  must  sue ;  and 
joint  covenantors  may  sue,  although  they  have  not  sealed ;  in  such 
case,  Uierefore,  the  mere  averm^t  of  non  execution  is  not  sufficient* 
Petric  V.  Bury,  3  B.  and  C.  353. 
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must  sue ;  although  they  have  not  any  interest  in  the  sum 
contained  in  the  conditiion :  so  in  this  case,  the  money  pay- 
able to  B.,  in  his  lifetime,  being  to  be  obtained  by  suit  on 
this  indenture,. an  action  cannot  be  brought  thereoti,  except 
by  those  who  are  parties  during  their  lives»  and  after  their 
death  by  the  executor  or  administrator  of  the  survivor. 

So  where  Rt.  Mackreth  for  himself,  and  the  defendant  as 
his  surety^  jointly  and  seveit^ally  covenanted  with  J.  Ander* 
son,  his  executors/administrators,  and  assigns,  and  also 
with  E.  Wyatt  and  her  assigns,  that  he  (Mackreth)  would 
pay  to  Anderson,  his  executors,  and  administrators,  an  an- 
nuity during  the  life  of  E.  Wyatt ;  Anderson  died  intestate, 
and  an  action  was  brought  by  his  administrator  against  the 
defendant  on  the  covenant,  assigning  as  a  breach  the  non- 
payment of  the  annuity.  On  demurrer^  it  was  holden,  that 
the  covenant  being  both  to  Anderson  and  Wyatt  for  the 
same  thing,  although  the  benefit  were  only  to  Wyatt,  yet 
both  had  a  legal  interest  in  the  performance  of  it,  and  there* 
fore,  such  interest  being  joint,  during  the  lives  of  both,  on  the 
death  of  one»  it  survived  to  the  other,  . 

The  reversion  of  lands  demised  by  indenture  to  the  de» 
fendant  for  years'^,  was  conveyed  to  A.  and  B.  and  the  heirs 
of  B.,  in  trust  for  A.  and  his  heirs ;  A*  brought  an  actioa 
against  4(Bfendant,  on  a  covenant  to  repair  contained  in  the 
lease,  stating  his  title  as  before  mentioned;  on  demucr^,  it 
was  holden,  1st.  that  A.  and  B.  were  joint  assignees  of  the 
reversion,  the  effect  of  which  was,  that  the  defendant's  cove* 
nants  became,  by  operation  of  law,  contracts  with  A.  and  B. 
jointly,  and  that  all  causes  of  action  to  them  arising  out  of 
those  contracts  must  follow  the  nature  of  the  contracts,  and 
must  accrue  to  A.  and  B.  jointly :  2ndly.  That  on  general  de- 
murrer, it  could  not  be  intended  that  B.  the  joint  covenantee 
was  'dead,  in  order  to  sustain  the  declaration ;  that  plaintiff 
ought  to  have, shewn  what  was  necessary  to  make  out  bia 
title,  and  having  by  his  own  statement  given  the  legal  estate 
to  himself  and  another^  he  ought  to  have  taken  upon  himself 
the  burthen  of  divesting  that  legal  estate  in  the  other,  and 
vesting  it  in  himself;  he  should  therefore  have  averred  that 
B.  was  dead. 

From  the  preceding  cases  of  Anderson  v.  Martindale,  and 
Scott  V.  Godwin,  it  appears,  that  if  the  objection  on  the 
ground  of  other  covenantees  not  being  joined  as  plaintiffs 
arises  on  the  face  of  the  declaration,  the  defendant  may  tak6 

I  AndAton  adfniniatrator«  fte.  a^init    k  Scott  v.  Godwin,  1  Bo«.  and  Pul.  ST. 
Ifuftadale,  1  EMt's  R.  497. 
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advantage  of  it  by  demurrer,  and  according  to  Sliogsby's  case, 
by  writ  of  error  (18)* 

The  defendant  GOvenantedS  that  be  would  not  agree  for 
the  taking  the  fann  of  the  excise  of  beer  and  ale  for  the 
county  of  York,  without  the  consent  of  the  plaintiff  and  ano- 
ther; and  the  plaintiff  alone  brought  thia  action  of  covenant; 
andiMsignB  for  breach*  the  defendant's  agreeing  for  the  said 
excise,  without  his  consent;  upon  which  the  plaintiff  had  a 
verdict,  and  one  thousand  pounds  damages  given.  The  court 
were  of  opinion,  that  here  was  no  joint  interest,  but  that  each 
of  the  covenantees  might  maintain  an  action  for  his  particular 
damages,  or  otherwise  one  of  them  might  be  remediless:  for, 
suppose  one  of  them  hnd  given  his  conseal  that  the  defend- 
ant should  farm  this  excise,  and  had  secretly  received  some 
satisfaction  or  recompence  for  so  doing,  is  it  reasonable  that 
the  other  should  lose  bis  remedy,  who  never  did  consent? 

/ 

*  4.  Qf  Void  and  Illegal  Covenants. 

Although  the  law*,  from  the  deliberation  and  solemnity 
which  accompanies  the  execution  of  a  deed,  presumes  a  con- 
aideration,  and  delivers  the  covenantee  from  the  necensity  of 
proving  it,  yet  that  doctrine  applies  only  where  the  deed  is  ^jjk 

good  on  the  face  of  it;  for  a  consideration  cannot  be  presumed 
to  support  a  deed  which  is  void  on  the  face  of  it. 

Hence  where  in  covenant  the  plaintiff  declared,  thtt  de- 
fendant, being  single  and  unmarried",  by  deed  promised  the 
plaintiff,  (she  being  sole  and  unmarried,)  tliat  he  would  not 
marry  with  any  other  person  except  herself,  and  if  he  should 

1  Willdnion  v.  Llojd,  2  Mod.  SS.  n  Lowe  v.  Peen,  4  Bun.  S2S5.    WiU 

m  Lowe  ▼.  Peen,  4  Bunc  2S3(!^.    WU-       mot,  364.  S.  a  cited  iix.  Gibson  t« 

mot,  364.  S.  U  Dickie^  3  Msule  and  Selwyn,  463. 


(18)  Where  there  are  several  covenantees,  and  one  of  them  only 
brines  an  action,  without  averring  in  the  declaration  that  the  others 
are  dead ;  the  defendant  may  either  take  advantage  of  it  at  the  trial, 
as  a  variance  on  the  plea  of  non  est  factum^  berjeant  Williams, 
1  Saunders,  154  n.  (1),  or  he  may  crave  oyer,  and  demur  generally. 
Bull.  N,  P«  158.  and  per  Lee,  (5.  J.  in  Vernon  v.  Jefferies,  7  Mod. 
360.  8vo.  ed.  In  Eccleston  v.  Clinsham,  1  Saund.  153.  the  ob- 
jection havine  been  taken  in  arrest  or  judgment  the  plaintiff  discon- 
tinued* N.  Where  there  are  two  covenaaiorB  and  one  only  is  sued» 
the  defendant  must  take  advantage  of  the  omission  by  plea  in  abate- 
nenl*  Per  Lee,  C.  J«  in  Vernon  v*  Jefferies,  7  Mod.  360.  8vo«  ^it. 
See  ante,  n«  17, 
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marry  with  any  other,  then  be  agreed  to  pay  plainttff  a  cer- 
tain Aum  of  money  within  a  fixed  time  after  such  marriage; 
the  declaration,  after  averring  that  defendant  bad  married  an- 
other person,  assigned  for  breach,  the  non-payment  of  .the 
money:  it  was  adjudged,  after  motion  in  arrest  of  judgment, 
in  B.  R.  4  Burn  2225.,  and  afterwards  in  the  Exchequer 
Chaniber,  on  writ  of  error,  14th  November,  1769.  (see  mfikxA 
of  opinions  and  judgments  by  Wilmot,  CL  J.  p.  364.)  that  Aia 
covenant  not  to  marry  any  body,  except  a  person  wbo  was 
BOl  obliged  to  marry,  being  to  every  purpose  the  same  as  a 
general  restraint,  and  being  unsupported  by  any  considera- 
tion, the  principle  of  public  utility  interposed,  and  forbad 
the  sustaining  an  action  for  the  breach  of  it* 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  an- 
nual sum*,  by  way  of  separate  maintenance  for  bis  wife,  in 
case  of  their  future  separation,  with  the  consent  of  such  trus- 
tees or  their  executors,  is  valid  in  law. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  credi- 
tors their  full  debts>*,  in  consideration  that  they  will  not  pro- 
ceed any  further  under  the  commission,  is  good  in  law. 

Where  the  principal  act  to  be  performed,  as  conveying  an 
estate,  granting  a  lease,  &c.  is  void,  relative  and  dependent 
covenants  are  void  also;  as  where  A.  being  possessed  of  a 
term^,  granted  to  B.  so  much  of  the  term  as  should  be  unex- 
pired at  the  time  of  his  death,  and  covenanted  for  B.'s  quiet 
enjoyment:  the  lease  being  void  for  uncertainty,  the  cove* 
nant  was  holden  void  also. 

But  where  a  covenant  is  a  distinct,  separate,  and  independ- 
ent covenant,  not  referring  to  the  estate  intended  to  be 
granted,  nor  waiting  upon  it;  in  that  case,  although  ap  estate 
is  granted,  yet  the  covenant  will  be  valid  (19).  As  where  in 
(Covenant',  tbe  plaintiff  declared,  that  defendant,  by  deed, 
granted  to  plaintiff  in  fee,  provided  that  if  the  grantor  paid  so 
much  money,  it  should  be  lawful  for  him  to  re-enter,  and 
that  defendant  covenanted  to  pay  the  money  to  plaintiff,  and 

o  Rodney  v.  Chamben,  2  East's  R.  283.    q  Capenhunt  y.  Capenhant,  T.  Rajm* 
p  Kaye  t.  Bolton,  6  T.  R.  134.  27.     1  Lev.  45.  S.  C. 

r  Nortbcote  v.  UndeibiU,  Salk.  199. 


(19)  When  that  -vhich  is  good  and  that  which  is  void  are  put 
together  in  the  same  grant,  the  common  law  makes  such  a  constmo 
tion,  that  the  grant  shall  be  good  for  that  which  is  good,  and  void, 
for  that  which  is  void.  Per  Button,  J.  Ley's  Rep.  79.  cited  by 
Lawrence,  J.  8  East,  236. 
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breach  atBigned  for  the  tton-^paymeilt  of  the  monejr.  After 
judgment  by  default  and  writ  of  inquiry  executed,  it  wiM 
objected,  that  nothing  passed  by  the  deed  for  want  of  enrol- 
ment, which  was  admitted ;  and  hence  it  was  ii^ferred,  that 
the  covenant  was  void.  But  Holt,  C.  J.  said,  that  it  was  not 
material  whether  any  estate  passed ;  for  the  covenant  to  pay 
the  money  was  a  distinct,  separate,  and  independent  covenant* 

So  where  a  rector  granted  an  annuity  out  of  his  benefice*, 
which  is  void  by  slat.  13  Eliz.  c.  90^  and  in  the  same  deed 
covenanted  personally  to  pay  the  rent  charge:  it  was  holden, 
that  although  the  statute  avoided  the  security  of  the  rent* 
charge  upon  the  living,  yet  it  did  not  affect  the  personal 
covenant. 

So  though  a  bill  of  sale  for  transferring  the  property  in  a  ship, 
by  way  of  mortgage,  may  be  void%  as  such,  for  not  recit- 
ing the  certificate  of  registry,  as  was  required  by  stat  26  G.  3. 
c.  60.  s.  17.  yet  the  niortgagor  may  be  sued  on  a  collateral 
covenant,  for  the  payment  of  the  monqr  contained  in  the 
same  deed. 

In  like  manner,  although  a  covenant  by  the  lessee  for  pay- 
ment of  the  property  tax,  and  for  indemnifying  the  landlord, 
from  it,  is  void  by  stat  46  Geo.  S.  c.  63.  s.  115.  195.;  yet; 
that  will  not  avoid  other  independent  covenants  in  the  lease, 
such  as  the  covenant  for  tlie  payment  of  the  rent\ 

Where  A.  covenants  not  to  do  an  act',  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extingiii|fe8  the  covenant;  but  if  A. 
covenants  not  to  do  an  act  then  unlawful,  and  a  subsequent 
statute  makes  it  lawful  to  do  the  act,  the  covenant  is  not  ex- 
tinguished. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  foi' 
a  breach  of  any  of  the  covenants  contained  in  the  lease: 

Tenant  in  tail  demised  land  for  99  years^  and  covenanted, 
for  himself  and  his  executors  for  the  quiet  enjoyment  of  the 
lessee.  The  tenant  in  tail  died  without  issue.  Soon  after 
his  deaths  the  lessee  assigned  to  the  plaintiff,  who  entered., 
but  shortly  after  was  ejected  by  the  remainder  man,  where- 
upon the  plaintiff  brought  an  action  against  the  executors 
of  the  tenant  in  tail  for  a  breach  of  the  covenant;  but  it  was 

■  MoayaT.Leake,8T.  R.411.  East,  87.    See  also  Fuller  t.  Abbott, 

t  Kerrison  v.  Cole,  8  East,  231 .  4  Taunt.  105. 

v  Gaikell  v.  Kiogr,  II  East,  165.  reco;-    x  Dyer,  27.  pi.  278.  Salk.  1Q8. 
nized  in  Win  t.  Shnttlewortb,  13    j  Andrew  t.  Fearce,  1  itot.  and  Pul.  N. 

R.  158. 
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bolden,  that  it  would  not  lie:  for  the  lease 'being  void  at  the 
time  of  alignment,  no  interest  passed  under  it 

In  covenant*!  the  plaintiff  declared,  that '  by  deed  made 
between  her  m  attorney  for  I.  S.  on  the  one 'part,  and  the 
defendant  on  the  other  part,  she  demised  a  hcjuse  to  the  de- 
fendant, and  that  he  covenanted  (not  saying  with  the  plaintiff} 
to  pay  the  rent  to  I.  S.  and  then  assigned  a  breach  in  non- 

giyment  of  rent,  to  the  damage  of  the  plaintiff  (th^iattorney). 
n  demurrer,  it  was  objected  that  the  lease  was  ivoid,  and 
that  an  action  could  not  be  maintained  upon  it,  especially  by 
the  plaintiff,  who  was  the  attorney  only,  and  to  wliom  the 
rent  was  not  reserved;  neither  was  there  any  covenant  tos^A 
the  plaintiffs  the  words  being  general,'  thai  he  eovenaated  to 
pay  the  rent  to  L  S.;  that  the  power  was  not  pursu^  by  a 
lease  in  the  name  of  the  attorney,  for  it  ought  to  have^^^ieen 
in  the  name  of  the  principal*.  The  court  gave  judgment  for 
the  defendant,  observing  that  in  a  good  lease  the  rent  might 
be  reserved  to  a  stranger  who  was  not  a  party  to  the  deed, 
but  not  in  the  present  case  where  the  deed  was  void ;  that 
the  deed  being  void,  so  as  not  to  pass  any  interest  in  the  land, 
it  was  but  just  that  it  should  be  void  as  to  the  reservation  of 
Tent,  especially  where  the  covenant  was  not  mth  the  plain^ 
tiffs  and  where  the  rent  was  not  reserved  to  her. 


5.  Q/*  the  Covenant  for  quiet  Eiyoymeni.  \ 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  stranger^    This  opinion  prevailed  at  an  I 

early  period  of  our  law,  for  in  the  year  book  26  H.  8.  3  b.  we 
find  the  following  case:  A  man  made  a  lease  for  years  by  in- 
denture, and  by  a  clause  in  that  lease  covenanted  to  warrant 
the  demised  premises  during  the  term  of  the  lessee ;  after- 
wards the  lessee  was  ousted  by  one  who  had  not  any  right  to 
the  premises;  and  the  question  was,  whether  the  lessee 
should  have  writ  of  covenant  against  the  lessor  or  not :  and 
Englefield,  J.  said,  "  The  lessee  shall  not  have  writ  of  cove- 
nant against  his  lessor  where  he  is  ousted  by  wrong,  for  he 
may  have  writ  of  trespass  or  ejectione  fimue  against  him  who 
ousted  him  ;  but  if  he  was  ousted  by  oiie  who  bad  title  para- 

B  FronUti  y.  Small,  Str.  705.  demurrer.    1  Roll.  Abr.  Condi tiop, 

a  9  Rep.  76  b.  (V.)  pi.  7.    Hayei  t.  Bickente^  £. 

b  Davie  v.  SacbevertU,  adjudged  oo       31  Car.  t.Vaug.  119. 
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mount  against  him,  as  in  that  case  be  cannot  have  any  re- 
medy [against  the  person  ousting  him,]  he  may  have  writ 
of  covenant  against  the  lessor  by  force  of  the  warranty:  quod 
Juii  concessum  per  plusors.^*  (20). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  con« 
fined  to  covenants  in  leases  for  years,  for  in  Dudley  v*  Fol- 
liott,  B.  R.  £•  30  Geo.  3.  3  T.  R.  584.  it  was  adjudged,  that 
8  general  covenant  in  a  conveyance  of  lands  in  fee,  that  the 
gfrantor  had  legal  title,  and  that  the  grantee  mip:ht  peaceably 
enjoy  the  premises  without  the  interruption  of  the  grantor 
and  bis  heirs,  or  any  other  person,  did  not  extend  to  the  acts 
of  wrong  doers;  but  only  to  the  acts  of  persons  claiming  by 
a  legal  title.^ 

The  distinction  taken  in  these  cases  illustrates  the  reason  of 
the  following  rule,  viz.  that  in  actions* for  breach  of  a  general 
covenant  for  quiet  ebjoyment,  jt  is  estfehtially  necessary  that 
it  should  appear  on  the&Ce  of ^ the  declaration,  that  the  evic- 
tion was  made  by  a  person  claiming  by  a  legaltitle.  InTJs- 
dale  V.  Sir  W.  £ssex.  Hob.  S4.  in  an  action  on  a  covenant  in 
a  lease  for  years,  for  enjoyment  during  the  term,  the  breach 
assigned  was,  that  one  H.  filsing  entered  upon  the  plaintiff 
and  ejected  him.  The  question  on  demurrer  was,  whether 
the  ejectment  by  Elsing  being  taken  to  be  by  wrong,  because 
no  title  was  laid  in  him,  should  be  adjudged  a  breach  of  co- 
venant; the  court  was  of  opinion  that  it  should  not  be  so  ad« 
judged  (21). 


(20)  See  also  22  H.  6.  62  b.  pi.  26.  26  H.  8.  3.  b.  pi.  11.  F.  N. 
B.  342.  ed.  4to.  to  the  same  effect. 

(21)  The  following  abridgment  of  the  record  in  Tisdale  v.  Essex, 
is  taken  from  Winch's  Entries,  119.  ed.  1680.  ••Count  upon  in- 
denture of  articles  brought  by  Tisdale  against  Essex,  in  which  de- 
fendant covenanted  that  the  plaintiff  should  enjoy  certain  lands  for 
seven  years,  from  such  a  day,  and  that  he  should  quietly  remove 
such  edifices  as  should  be  erected  during  the  term,  .within  three 
months  after  the  expiration  of  the  term,  and  that  defendant  would 
make  plaintiff  a  gooa  lease,  or  some  security  for  the  quiet  enjoyment 
of  the  premises,  and  thereupon  the  plaintiff  covenanted  to  pay  de* 
fendant  a  certain  rent,  and  that  he  would  deliver  up  possession  to 
the  plaintiff  at  the  end  of  the  term.  Averment,  that  he  entered  on 
such  a  day  and  became  possessed,  and  assigns  for  breach,  that  one 
Blsing  ejected  him.  Demurrer.  Joinder.**  To  the  record,  which 
is  stated  at  length  in  Winch's  Entries,  Winch  has  subjoined  the  fol« 
Ipwingnote:  ••In  this  case  two  points  were  moved— The  one,  if  it 
were  a  lease  for  sqyen  years-~2.  If  there  was  a  good  breach  as- 
signed.— My  opinion  and  that  of  my  brother  Nycholls,  was,  that 

2U 


466  COVENANT. 

From  the  following  cases  it  may  be  collected  in  what  msui^ 
ner  the  averment  of  title  in  the  party  evicting  ought  to  be 
made,  in  assigning  the  breach  of  covenant 

In  an  action  on  a  covenant'  in  a  lease  for  quiet  enjoyment 
the  breach  assigned  was,  that  at  the  time  of  the  demise  to  the 
plaintiff,  one  J.  B.  Pierson  had  lawful  right  and  title  to  the 
premises,  and  havit^  such  lawful  right  and  title^  entered  and 
ejected  ptaintiif.  On  special  demurrer  to  the  declaration,  it 
was  objected,  that  the  plaintiff,  in  alleging  the  eviction,  ought 
to  have  shewn  the  title  of  J.  B.  Pierson,  or  at  least  it  should 
have  been  averred,  that  J.  B.  Pierson  had  such  a  title  as  was 
inconsistent  with  the  plaintiff's  title  to  possess  these  premises; 
that  though  it  was  alleged,  that  J.  B.  P.  had  lawful  right  and 
title  to  the  premises,  he  might  only  have  had  a  title  to  reco- 
ver in  a  real  action,  and  not  a  right  of  entry ;  and  that  the 
mischief  to  be  apprehended  from  this  loose  mode  of  pleading, 
was,  that  it  might  give  a  cover  to  an  eviction  by  collusion  (22). 
The  court  overruled  the  objections,  and  gave  judgment  for 
the  plaintiff;  Lord  Kenyon,  C.  J.  observing,  that  if  the  decla- 
ration was  certain  to  a  common  intent,  it  was  sufficient  that 
it  would  be  doing  violence  to  the  words  to  say,  that  the  law- 
ful right  and  title,  which  it  was  stated  J.  B.  P.  had,  did  not 
legalize  his  entry;  that  the  fair  import  of  the  words  was,  that 
he  had  lawful  right  and  title  to  do  that  which  he  did.  Bul- 
ler,  J.  said,  that  when  it  was  stated  **  that  the  party  having  a 
lawful  right  and  title  entered,"  it  was  the  same  as  saying, 
*^  He  entered  by  lawful  right  and  title.*'  In  the  preceding 
case  the  objection  *'  that  the  title  of  the  party  evicting  was 
not  particular^  set  forth,"  was  not  pressed  upon  the  court; 
but  in  Hodgson  v.  the  East  India  Company,  8  T.  R.  278. 
this  objection  recurred,  and  the  attention  of  the  court  was 
directed  to  it;  but  it  was  overruled,  notwithstanding  a  con- 
trary decision  on  error  in  the  Exchequer  Chamber,  in  White 

c  Foiter  ▼.  Pienon,  4  T.  R.  617. 


it  was  a  good  lease.  Warburton  e  contra.  On  the  second  point, 
Warburton  and  Jones  held,  that  there  was  not  any  breach  assigned. 
Nycholls  e  contra.'*—- (Winch  has  not  mentioned  what  bis  own  opi* 
nion  on  the  second  point  was ;  but  be  concludes  the  note  with  stat- 
ing, that  Hobart,  C.  J.  was  of  opinion  with  him  in  bothpoiats,  and 
judgment  was  given  against  the  plaintiff.) 

(22)  Another  objection  was  taken,  viz.  that  it  was  not  stated,  that 
the  plaintiff  was  evicted  by  legal  process;  but  this  objection  was 
abandoned,  the  precedents  being  against  it. 
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▼.  Ewer,  Cra  Eliz.  823. ;  and  Lord  Kenyon,  C.  J.  delivering 
the  opinion  of  the  courts  said,  that  to  compel  the  plaintiff  to 
set  forth  the  particulars  of  the  title  of  the  person  who  entered 
on  him,  would  impose  insuperable  difficulties  on  him ;  for 
the  knowledge  of  those  particulars  could  not  be  acquired, 
except  by  an  inspection  of  title-Kleeds,  to  which  plaintiff 
coula  not  have  any  access.  It  must  be  observed,  however, 
that  although  it  be  not  necessary  to  set  forth  the  particulars 
of  the  title  of  the  party  evicting,  yet  room  must  not  be  left 
for  any  intendment,  that  such  title  is  derived  from  the  plain* 
tiff;  for  where  defendant'  by  fine  sur  concessit  granted  cer- 
tain lands  to  plaintiff  for  years^  and  warranted  the  same 
against  all  men  during  the  term ;  in  an  action  of  covenant  on 
this  warranty,  the  breach  assigned  was,  that  one  S.  after  the 
commencement  of  the  term,  and  during  the  term,  having  law- 
ful right  and  title  to  the  premises,  entered  and  ejected  plain- 
tiff: defendant  tendered  issue  on  the  ejectment ;  after  verdict 
for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
breach  was  not  well  assigned;  because  S.  might  have  had,  at 
the  time  of  his  entry,  a  lawful  right  and  title  to  the  premises 
under  the  plaintiff  himself:  and  as  it  was  not  stated  in  the 
declaration,  that  L.  had  title  to  the  premises  before  the  fine 
was  levied,  it  should  be  intended,  that  be  had  a  right  to  the 
premises,  at  the  time  of  his  entry,  by  a  puisne  title,  to  which 
the  covenant  of  defendant  did  not  extend.  The  court  (oA- 
gente  Kelynge,  C.X)  held  that  the  breach  was  not  well 
assigned. 

So  in  an  action  against  executors*,  (in  their  own  right,)  who 
had  assigned  a  lease  belonging  to  their  testator  by  way  of 
mortgage,  and  had  covenanted  for  good  title  and  quiet  enjoy- 
ment of  the  plaintiff,  without  disturbance  from  them  or  any 
other  person;  the  breach  assigned  was,  that  the  plaintiff  was 
evicted  in  consequence  of  a  judgment  in  ejectment,  by  one 
Yates,  having  lawftd  iUle  to  the  premises.  On  special  de- 
murrer it  was  objected,  that  it  did  not  appear  that  Yates's 
title  commenced  by  any  act  of  the  defendants,  or  prior  to  the 
assignment  made  by  them  to  the  plaintiff,  who  might  there- 
fore have  been  evicted  1^  means  of  some  act  done  oy  liimself 
since  the  assignment    Judgment  for  the  defendants. 

This  intendment,  viz.  that  the  title  of  the  party  evicting 
was  derived  from  the  plaintiff,  may  be  precluded  by  averring, 
(if  the  facts  of  the  case  warrant  such  an  averment)  that  the 
person  evicting  entered  by  lawful  title,  which  accrued  to 


d  Wottoo  T.  Hde»  2  Saund.  177.  e  Noble  v.  King  ft  Smith,  1  H.  Bl.  34. 
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him  before  the  date  of  the  conveyance  to  the  plaintiff  (S8), 
as  in  Buckly  v.  Williams^  3  Lev.  d$5«  Covenant  upon  ar* 
tides,  whereby  defendant  covenanted  that  piaintifT  should 
quietly  enjoy  a  close,  and  that  one  Knolls  (who  had  a  title 
to  the  premises  by.  virtue  of  a  certain  lease  to  him  thereof, 
made  before  the  making  of  the  articles  qfaresaid^)  entered 
upon  the  plaintiff  and  expelled  him.  After  verdict  for 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned;  because  plaintiff  did  not  shew  what 
title  Knolls tia^  and,  perhaps,  the  title  which  he  had  was 
under  the  plaiimff;  but  the  objection  was  overruled ;  for  the 
title  of  Knolls  could  not  be  su  pposed  to  be  under  the  plaintiff; 
for  the  declaration  states,  that  Knolls  had  a  title  by  virtue  of 
a  demise  made  to  him  b^ore  the  making  of  the  articles  to  the 
plaintiff,  and  let  the  title  be  derived  from  whom  it  wHl,  yet 
being  before  the  articles  made  with  the  plaintiff,  the  covenant 
is  broken. 

The  preceding  i^marks  have  been  confined  to  the  cases  of 
general  covenants  and  evictions  by  strangers :  but  in  cases 
where  the  covenant  is  particular,  as  against  tntemiption  by 
the  grantor  or  lessor,  or  by  any  person  expressly  named ;  upon 
the  eviction  of  the  covenantee  by  the  grantor  or  lessor,  or  by 
the  person  expressly  named,  it  is  not  necessary  for  the  plain- 
tiff to  aver  title  in  the  party  evicting. 

In  covenant^  the  declaration  stated  that  the  defendant 
granted  a  naessuage,  with  the  appurtenances,  to  plaintiff  in 
fee,  and  covenanted  for  plaintifi'^s  quiet  enjoyment  thereof, 
without  the  lawful  let,  entry,  eviction,  or  interruption  of  the 
defendant:  and  assigned  for  breach,  that  defendant  hindered 
plaintiff  in  the  enjoyment  of  a  pew  appurtenant  to  the  nies- 
suage^  on  general  demurrer  it  was  objected,  that  the  injury 
complained  of  ought  to  be  the  subject  of  an  action  of  tres- 
pass, but  could  not  be  the  foundation  of  this  action,  the  cove- 
nant being  against  all  lawful  disturbance:  to  this  it  was  an- 
swered, that,  wheiie  the  breach  complained  of  was  the  act  of 

f  Uoyd  V.  Tamkiei,  1 T.  R.  671 . 


(28)  Or  by  averring  that  at  the  time  of  the  demise  to  the  plain* 
tiff,  the  party  evicting  had  lawful  title ;  as  was  done  in  Foster  v* 
Pieison,  4  T.  R.  617.  and  ante,  p.  466,  or  that  the  party  evicting 
entered  by  virtue  of  a  title  theretcSfore  made,  hyifrom,  and  under  th$ 
defendant^  as  was  done  in  Hodgson  v.  East  India  Company,  8  T.  R» 
278.  But  merely  averring  that  J.  S.  entered  claiming  title  from  the 
defendant,  is  not  sufficient,  Aleyn,  38.  Eeles  v.  Lambert.  • 
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tbe  covenantor,  any  interruption  was  sufficient  to  support 
this  action  against  him.  Judgment  for  the  plaintiff:  Ash* 
bursty  J.  observing,  that  it  \i^as  not  necessary  that  the  party 
against  whom  tbe  action  was  brought  should  have  a  title; 
it  was  sufficient  if  he  did  tbe  act  under  a  claim  of  title ;  that  in 
this  case  the  act  itself  asserted  a  title;  for  the  defendant 
locked  up  the  pew,  which  was  as  strong  an  assertion  of  right 
as  could  well  be  imagined. 

So  where,  in  covenant*,  the  plaintiff  set  forth  a  covenant 
which  recited  that  defendant  had  sold,  to  the  plaintiff's  tes- 
tetor,  goods  which  had  been  seized  by  one  Bell,  and  there- 
fore defendant  covenanted  to  plaintiff's  testator,  to  save  him 
harmless  from  any  costs  or  damages  relating  to  such  seizure, 
and  then  assigned  for  breach,  that  the  said  Bell  bad  seized 
the  goods  ttnder  pretence  of  a  debt  due  from  defendant  to 
him,  touching  which  seizure  testator  was  put  to  great  ex-* 
pense,  which  defendant  neglected  to  pay.  It  was  objected, 
that  the  covenant  did  not  extend  to  tortious  acts,  for  which 
the  plaintiff  had  a  remedy,  and  therefore  the  title  of  Edward 
Bell  ought  to  have  been  set  forth ;  that  **  having  lawful  title" 
was  not  sufficient;  tliat  here  it  was. only  said /' under  pre- 
tence," which  wasnot  so  strong.  The  counsel  for  the  plain- 
tiff admitted  it  to  be  a  general  rule,  that  the  plaintiff  must 
shew  a  title  in  tbe  disturber;  but  insisted  that  that  rule  ex- 
tended only  to  the  case  of  a  general  covenant,  and  not  where 
It  was  particular  against  the  acts  of  particular  persons;  for  in 
that  case  it  comprehended  even  tortious  acts.  And  by  the 
court :  This  pretence  of  Bell's  being  recited  in  the  covenant, 
shews  it  was  meant  as  a  security  against  it  in  all  events;  and 
though  it  should  be  tortious,  yet  being  particular,  it  falls 
within  the  distinction  that  has  been  well  taken.  Adjourned, 
and  Hill.  T.  following,  judgment  for  plaintiff,  defendant's 
counsel  declining  to  argue  it. 

The  result  of  the  foregoing  cases  is,  that  where  a  person 
covenants  to  indemnify,  against  all  persons,  this  is  but  a  co* 
venant  to  indemnify  against  lawful  title.  And  the  reason  is, 
because,  as  it  regards  such  acts  as  may  arise  from  rightful 
claim,  a  man  may  well  be  supposed  to  covenant  against  alF 
the  world;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the 
folly  or  malice  of  strangers  might  suggest;  and,  therefore, 
the  law  has  properly  restrained  it  within  its  reasonable  im- 
port ;  that  is  to  rightful  title.  It  is,  however,  different  when 
an  individual  is  named ;  for,  there,  the  covenantor  is  pre-^ 

f  Perry  ▼.  Edwards,  1  Str.  400. 
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Bumed  to  know  the  pereoo  against  whose  acts  he  is  contenl 
to  covenant,  and  may,  therefore,  be  reasonably  expected  to 
stipulate  against  any  disturbance  from  him,  whether  by  law- 
ful title  or  otherwise*  Hence  where  the  condition  of  a  bond 
which  recited  the  purchase  from  W.  by  plaintiffs  of  lands, 
was  to  save  them  and  the  lands  harmless  from  all  manner  of 
mortgages,  judgments,  extents,  executions,  and  other  incum- 
brances, had  and  obtained,  or  thereafter  to  be  had  and  ob- 
tained, by  T.  T,  or  any  other  person;  it  was  holden*'  to  bind 
the  obligor  against  the  wrongful  entry  of  T.  T. 


6,  Of  the  Covenant  not  to  assign  without  License, 

A  covenant  not  to  assign  or  under-let  without  license  of 
the  lessor,  with  a  clause  of  re-entry  in  case  of  breach,  is  fre- 
quently introduced  into  leases,  for  the  purpote  of  securing  to 
the  lessor  a  responsible  tenant  in  whom  he  can  repose  a  con- 
fidence (24).  It  will  be  proper,  therefore,  to  consider  the  ef- 
fect and  operation  of  such  covenant;  what  will  amount  to  a 
breach  of  it,  and  what  to  a  dispensation  from  it. 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set 
over^,  or  otherwise  do  or  put  away  the  lease  of  the  premises 
thereby  demised,  or  any  part  thereof,  to  any  person,  without 

h  Nash  T.  Palmer,  5  M.  ft  S.  374.    See        Gent,  one,  &c.  B.  R.  M.  T.  3  O.  4. 
also  Soutbgate  v.  Chaplin,  Comyai,        1  B.  ft  C.  29. 
R.  23(>.  and  Fovle,  £jlc.  v.  Welsh,    i  Crusoe  dem.  Bugby  t.  Blencowe,  3 

Wils.  234.    2  Bl.  K.  766.  S.  C. 


(24)  In  Henderson  v.  Hay,  3  Bro.  Ch.  Cas.  632;  upon  a  bill  filed 
for  the  speciBc  performance  of  an  agreement  by  a  landlord  to  grant  a 
lease  of  a  public-house,  containing  the  common  and  utnal  covenants; 
Lord  Thurlow,  Cb.  was  of  opinion,  that  though  the  covenant  not  to 
assign  without  license  might  oe  a  very  usual  one,  where  a  brewer  or 
vintner  let  a  public-house,  that  would  not  make  it  a  common  cove* 
venant;  and  declared,  that  the  landlord  was  not  entitled  to  have  it 
inserted  in  the  lease.  In  Morgan  v.  Slaughter,  1  Esp.  N.  P.  C.  8. 
Lord  Kenyon,  C.  J.  held  such  a  covenant  to  be  a  fair  and  usual  co« 
venant.  But  in  ChurcS  v.  Brown,  15  Ves.  258.  531.,  the  opinion 
of  Lord  Thurlow  was  recognised  by  Lord  Eldon,  Cbr. ;  and  in  Brown 
V.  Ruban,  15  Ves.  529.  Sir  W.  Grant,  M.  R.  held,  that  under  an 
agreement  for  a  lease  <*  with  usual  covenants,**  the  lessor  was  not 
entitled  to  this  covenant  against  assigning  or  underletting  without  li** 
cense. 
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Ihe  license  of  the  lessor  in  writing ;  it  was  holden,  that  an 
underlease  was  not  a  breach  of  this  covenant* 

So  where  the  covenant  was  not  to  assign  or  otherwise  part 
with  the  premises,  or  that  present  indenture  of  lease;  it  was 
holden'',  that  a  deposit  of  the  lease  with  a  creditor,  as  a  security 
for  money  advanced,  was  not  a  breach. 

But  where  the  words  of  the  covenant  were',  that  the  lessee 
would  not  set,  lei,  or  assign  over  the  whole  or  part  of  the 
premises  without  leave;  it  was  holden,  that  an  underlease 
amounted  to  a  breach.  So  where  the  proviso  was,  that  the 
kase  should .  be  void"*,  *'  if  the  lessee  assigned  or  otherwise 
parted  with  the  indenture  of  lease,  or  the  premises  thereby 
demised,  or  any  part  thereof,  for  the  whole  or  any  pari  of  ihe 
iermt  without  leave  in  writing;*'  it  was  holden,  that  the  words 
included  an  underlease.  And  here  it  is  to  be  observed,  that 
a  lease  by  the  lessee  for  the  whole  term  amounts  to  an  assign- 
ment, although  the  rent  be  reserved  to  the  lessee,  and  a  power 
of  re-entry  given  to  him,  and  not  to  the  reversioner"  (-25).  But 
if  a  day  only  be  excepted  out  of  the  term,  then  it  is  an  under- 
leased 

If  a  lease  contain  a  proviso,  making  it  void  if  the  lessee^ 
his  executors,  or  administrators,  alien  without  license  in  writ- 
ing, a  voluniary  assignment  by  the  executor  or  administrator^ 
without  such  leave,  will  amount  to  a  forfeiture  (^26). 

k  Doe  d.  Pitt  V.  Lftmiog,  1  R.  and  M.  o  Palmer  y.  Edwards,  Dou;.  186  n. 

36.  o  Holford  v.  Hatch,  Doug.  182. 

1  Roe  d.  Gr^gion  ▼.  Harriton,  3  T.ll.  p  Roe  d.  Qregion  ▼.  HariisoD,  2  T.  R. 

426.  425w 
m  Doe  d.  Holland  r.  Worseley,  1  Camp. 

N.  P.  C.  20.  Ellenborotigb,  C.  J. 


(25)  In  PouUney  v.  Holmes,  1  Sir.  405.  where  the  question  was, 
whether  a  parol  agreement  by  the  lessee  to  transfer  the  remaining 
interest  in  a  term  of  more  than  three  years  originally,  when  there 
was  only  a  year  and  a  half  to  run,  reserving  the  rent  to  himself,  and 
not  to  the  reversioner,  was  void  within  the  meaning  of  the  statute  of 
frauds,  Pratt,  C.  J.  ruled  at  Nisi  Priua,  that  this  must  be  taken  as  a 
lease,  and  not  as  an  assignment;  because  the  rent  was  reserved  to 
the  lessee.  It  is  observable,  that  when  this  case  was  cited  in  Palmer 
V.  Edwards,  Bnller,  J.  said,  that  it  did  not  come  up  to  that  case;  for 
Poultney  v.  Holmes  only  determined*  that  what  could  not  be  sup- 
ported as  an  assignment  should  be  good  as  an  underlease. 

(26)  In  Seers  v.  Hind,  1  Ves.  Jun.  295.  one  of  the  questions  was, 
whether  executors  were  warranted  in  disposing  of  a  lease  as  assets  of 
the  testator,  where  there  was  a  proviso  aeamst  alienation  by  the 
knee.    Loid  Thurlow,  Ch.  said,  **  if  A.  lets  a  farm  to  b^,  with  a 
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An  assignment  by  operation  of  law  will  not  anuMint  to  a 

forfeiture: 

This  point  was  decided  for  the  first  time  in  Doe  d.  Mit^ 
cbinson  v.  Carter,  8  T.  R.  57.  where  it  was  holden,  that  an 
assignment  to  a  person  purchasing  the  term  from  the  .sheriff 
under  a  bond  fide  execution,  would  not  amount  to  a  forfeit* 
ure  («7)» 


covenant  not  to  alien,  and  B.  dies,  may  not  bis  executors  dispose  of 
the  term  ?-  I  think  it  has  been  determined  that  they  may,  and  I 
have  always  taken  it  to  be  clear  law.  It  is  an  alienation  by  the  act 
of  God.  I  remember  Lord  Camden  entered  into  the  question  much 
in  the  same  way.  He  took  it  to  be  clear  law,  that  an  alienation  by 
death  could  not  he  a  forfeiture.  In  the  case  of  a  lease  for  years  to 
A«,  it  goes  to  his  executors,  not  by  way  of  limitation,  as  in  the 
case  of  a  remainder  over,  &c.,  but  it  goes  to  them  as  coming  in  the 
place  of  the  lessee.  I  understood  it  to  be  well  settled  as  1  have 
stated.  But  I  do  not  mean  to  lay  down,  that  a  man  may  not  by  a 
clause  in  his  will  provide,  that  in  case  of  a  devolution  to  executors, 
it  shall  not  be  alienable  by  them;  but  it  must  be  very  special  for 
that  purpose." 

(27)  It  seems  that  the  same  rule  would  hold  in  the  case  of  an  as- 
signment under  a  commission  of  bankrupt;  and  of  this  opinion  was 
Lord  Macclesfield,  in  Goring  v.  Warner,  2  Eq.  Cas.  Abr.  100.  and 
7  Vin.  85.  pi.  9.  conceiving  that  an  assignment  of  this  kind,  being 
by  virtue  of  a  statute,  was  not  within  the  terms  of  the  covenant, 
which  extended  only  to  the  act  of  the  party.  So  Lord  Hardwicke, 
Ch.  in  Philpot  v*  Uoare,  Amb.  480.  expressed  an  opinion,  that  a 
covenant  hy  a  lessee  not  to  assign  without  license,  dia  not  bind  the 
assignee  of  the  lessee  under  a  commission  of  bankrupt,  if  the  assign- 
ment was  not  fraudulent.  See  also  3  Wils.  237.  and  Fox  v.  Swan, 
Sty.  483.  And  Doe  v.  Bevan,  3  M.  and  S.  353.  where  this  point 
was  expressly  determined.  It  appears  from  the  preceding  opinions, 
that  a  mere  covenant  not  to  assign  without  license  in  writing,  is  not 
sufficient  to  protect  the  interests  of  the  lessor  in  all  events,  and  there- 
fore  cautious  landlords  cause  a  special  proviso  to  be  inserted  in  their 
leases,  providing  against  the  consecjuences  of  a  bankruptcy.  The 
form  of  this  proviso  may  be  seen  in  Roe  d.  Hunter  v.  Galliers,  2 
T.  R.  133.  where  the  validity  of  a  covenant  of  this  kind  was  called 
in  question,  the  court,  however,,  decided  in  favour  of  it.  But  N.  if 
standing  timber  be  sold  to  a  trader  with  a  proviso  in  case  of  bank- 
ruptcy, that  the  vendor  shall  retake  it,  such  proviso  is  void.  Hol- 
royd  V.  Gwynne,  2  Taunt.  176.  See  also  Doe  v.  Clarke,  8  East, 
185,  where. a  term'  for  years  in  a  house  was  made  to  continue  and 
depend  on  the  personal  occupation  of  the  lessee;  the  lessee,  having 
becjome  a  bankrupt,  ceased  to  live  in  the  house  in  consequence 
of  his  assignees  having  sold  it,  it  was  holden,  that  there  was  aa 

'  «nd  of  the  bankrupt's  mterest  in  the  premises,  and  tliat  the  lease 

/  .Vfis  determined* 
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Btit  where  the  execution  is  in  fraud  of 'the  covmanfi,  the 
rignment  under  it  will  amount  to  a  forfeiture,  and  the  les- 
sor may  re-enter;  as  where  the  lessee  gives  a  warrant  of  at- 
torney to  confess  judgment  to  a  creditor  for  the  express  pur- 
pose of  enabling  sucli  creditor  to  take  the  lease  in  execution 
upder  the  judgment 

Under  a  covenant  not  to  alien  without  leave,  if  leave  is 
once  granted,  the  covenant  is  entirely  discharged : 

'.  Corpus  Christi  College,  in.  Oxford',  demised  land  for  a 
term  of  years  to  A.,  with  a  condition,  that  neither  A.  or  his 
assigns  should  alien  the  land  without  the  special  Ifcense  of 
the-lessors ;  afterwards  the  lessors^  by  writing  under  seal,  li« 
censed  A.  to  iilien  the  land  to  any  person,  and  A.  afterwards 
assigned  the  term  to  B,:  after  B.'s  death,  C.  became  entitled 
to  the  term,  and  assigned  it  to  the  defendant  Syms.  The  les- 
sors entered  for  condition  broken.  It  was  resolved  by  the 
court,  that  the  alienation  by  license  to  B,  had  determined  the 
condition  as  to  the  assignees;  and  that  it  was  not  in  the 
power  of  the  lessors  to  dispense  with  an  alienation  for  one  ^ 

time,  and  yet  to  consider  the  estate  aliened  or  demised  as  af- 
terwards remaining  subject  to  the  condition;  for  a  condition 
is  to  be  taken  strictly,  and  by  the  alienation  with  license  it  is 
satisfied. 

So  in  the  case  of  a  demise  to  A.,  B.,  and  C.%  with  a  like 
condition,  if  a  license  to  alien  be  granted  to  A*,  and  A.  aliens 
by  virtue  of  such  license,  the  condition  is  determined  as  to 
B.  and  C.  (28). 

Lessee  covenanted  that  be,  bis  executors,  or  administrators, 
would  not  demise,  &c.  the  premises  without  license;  the  les- 
see became  a  bankrupt;  his  assignees  took  to  the  lease,  and  * 
assigned  it  to  A.  who  assigned  it  to  the  original  lessee,  who 
underlet  to  B. ;  it  was  holden  that  the  covenant  of  the  lessee 
was  discharged  by  49  Geo.  3.  c.  191,  s.  19;  and  consequently 

q  Doe  d  Mitchinson  v.  Carter,  S  T.  R.  1.  S.  C.  See  the  record  of  special 
300.  irerdict,  Co.  Eot.  694  b.  pi.  22. 

r  Dumper  v.  Syms,  4  Rep.  119.  b.  Cro.  a  Leeda  and  Crompton  adjudged ; 
Eliz.  815.     1  Roll.  Abr.  471.  (G.)  pi.        cited  in  4  Rep.  120.  a.   1  Roll.  Abr. 

472.  (G.)pl.  7.S.O. 


(28)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee 
shall  not  alien  the  land,  or  any  part  thereof,  without  the  assent  of 
the  lessor,  and  afterwards  the  lessee  aliens  part,  with  the  assent  of 
the  lessor,  the  lessee  may  alien  the  residue  without  such  assent,  per 
Popham,  C.  J.  4  Rep.  120.  a.  who  denied  the  contrary  position 
(though  adjudged  in  Dyer,  334  b.  pi.  32.)  to  be  law. 
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that  the  subsequent  "Underletting  by  the  lessee  was  no  breach 
of  that  covenant,  which  no  longer  existed^  The  stat.  49  Geo# 
S.  c.  191.  is  now  repealed,  but  see^stat  6  Geo.  4.  c  16.  a.  75. 

Whether  the  license  to  assign  be  general,  as  in  the  preced- 
ing case  of  Dumper  v.  Syms,  or  particular  as  '^  to  one  parti* 
cular  person*,  subject  to  the  performance  of  the  covenants  in 
the  original  lease,**  yet  the  condition  is  gone,  and  the  assignee 
may  assign  without  a  license^  But  where  there  is  an  excep- 
tion out  of  the  original  restriction  to  alienate  in  favour  of  an 
assignment  bv  will,  and  an  assignment  is  made  by  the  lessee 
by  will ;  and  then  his  executors  make  another  assignment, 
and  not  by  will,  it  seems  that  this  last  assignment  is  bad^ 

It  is  to  be  observed,  that  acceptance  by  the  lessor  of  rent 
due  after  condition  broken  with  noHcet  is  a  waver  of  the  foF« 
feiture^ 

A  court  of  equity  will  not  relieve  against  a  forfeiture  occa- 
sioned by  breach  of  this  covenant*. 


VL  By  wham  the  Action  of  Covenant  may  be  maintained: 

1*  HetTw 

2.  Executor. 

3.  Assignee, 

I.  By  Heir. — Covenants  which  run  with  the  land  will 
descend  to  the  heir  of  the  covenantee;  and  he  may  sue  for  a 
breach  thereof;  as  where  the  lessee  covenanted  with  the  les- 
sor*, his  executors*  and  administrators,  to  repair;  it  was  bold- 
en,  that  the  heir  of  the  lessor,  though  not  named,  might  hane 
covenant  against  lessee  for  not  repairing. 

Plaintiff  declared  as  heir  on  a  covenant  by  lessee  for  years 
to  repair^,  and  assigned  for  breach,  that  the  premises  were 
out  of  repair  for  a  period  of  time  which  included  a  portion 
of  his  ancestor's  life;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  after  verdict  for  the  plaintiff; 
but  it  was  overruled,  Holt,  C.  J.  observing,  that  if  the  pre- 

t  Doe  d.  Cbeere  t.  Smith,  5  Taunt.  795.  i  Per  Ld.  Eldon,  Chr.  in  HiU  ▼•  Ber« 

u  Brumniel  v.  Macph^non,  14  Ves.  173.  clay,  18  Yes.  63. 

Eldon,  Cb.  a  Lougber  v.  Williams,    2   Lev.  93. 

X  Lloyd  V.  Crispe,  5  Taunt  249.  Skin.  305. 

y  Goodri^Iitd.  Walter  v.  Davids,  Cowp.  b  Vivian  v.  Campion,  8alk.  141. 

804.  Wbichcot  v»  Vox,  Cro.  Jac.  398. 
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inised  were  out  of  repair  in  the  time  of  the  anoostor^  and 
continued  so  in  the  time  of  the  heir,  it  was  a  damage  to  the 
heir;  and  the  jury  give  as  much  in  damages  as  would  put 
the  premises  in  repair,  respect  being  had^  not  to  the  length 
of  time  they  continued  in  decay,  but  to  what  it  will  cost  ett 
i/ie  time  of  action  brought,  to  put  the  premises  in  repair. 

Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  and 
reasonable  acts  for  further  assurance,  upon  request,  and  a  re« 
quest  made  by  the  ancestor  in  his  life  to  levy  a  fine,  and  neg- 
lect so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but 
the  heir  being  evicted  afterwards,  the  heir  may  maintain  an 
action  upon  the  request  of  the  ancestor,  and  refusal  made  to 
him;  because  the  ultimate  damage  had  not  accrued  in  the 
life  of  the  ancestor.^ 

2.  By  Executor, — A.  and  B.  his  wife,  by  indenture,  de- 
mised lands  to  C.  for  Si  years,  and  thereby  covenanted,  that 
they  (viz.)  A*  and  B.  would  at  the  end  of  the  21  years  make 
a  good  lease  to  C.  and  his  assigns  for  21  years*,  commencing 
at  the  expiration  of  the  first  term.  During  the  first  term,  the 
lessee  died,  having  made  his  will,  and  appointed  D.  his  exe* 
cutrix,  who  entered,  &c.  and  died,  having  made  her  will  and 
appointed  the  plaintiff  her  executor,  who  entered,  &c.  At 
the  expiration  of  the  first  term,  A.  and  B.  having  refused  to 
grant  the  further  lease,  an  action  was  brought  by  the  plaintiff 
(as  executor  of  D.  executrix  of  C.  the  lessee,)  on  this  cove- 
nant against  A.  the  husband ;  and  it  was  adjudged  that  the 
action  would  well  lie.  The  reasons  of  the  judgment  are  not 
mentioned  in  the  report ;  but  it  appears  to  have  been  decided 
on  the  ground  that  the  plaintiff,  being  executor  of  D.  who 
was  executrix  of  C.  the  lessee,  was  as  such  entitled  to  the 
benefit  of  his  covenant. 

Covenant  by  the  plaintiff  as  executor  of  J.  S.*.  The  de- 
fendant sold  lands  to  J.  S.  and  covenanted  with  him,  his  heirs, 
and  assigns,  that  he  should  enjoy  the  lands  against  all  persons 
claiming  under  one  A. ;  and  the  breach  assigned  was,  that  B. 
and  C,  in  the  life-time  of  the  testator,  entered  claiming  under 
A.  On  demurrer  to  defendant's  plea,  it  was  contended,  for 
the  defendant,  that  the  covenant  was  with  J.  S.,  his  heirs,  and 
assigns,  touching  an  estate  of  inheritance ;  and  therefore,  that 
the  action  ou£;ht  to  have  been  brought  by  the  heir  or  assignee, 
and  not  by  the  executor;  but  it  was  resolved  by  the  court, 
that  the  eviction  being,  to  the  testator,  in  his  life-time,  he 

b  King  y.  Jones  and  another,  5  Taunt,    c  Chapman  v.  Dalton,  Plowd.  284.  a. 
418.    Affirmed  on  error,  4  Maute  &    d  Lucy    v.    .Levington,    2    Lev.    26. 
Stlwyn,  188.  1  Ventr.  175.  S.C.  i 
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could  not  then  have  an  heir  or  asaignee  of  this  land,  and 
therefore  the  damages  belonged  to  the  execator,  though  not 
named  in  the  covenant;  for  he  represented  the  person  of 
the  testator: 

But  where  the  plaintiff  as  executrix  declared  that  the  de- 
fendant, by  deed,  conveying  to  plaintiff^s  testator  certain  land 
in  fee,  subject  to  redemption  on  payment  of  a  sum  certain, 
covenanted  with  the  testator,  his  heirs,  and  assigns,  that  he 
was  at  the  time  of  the  execution  of  the  deed  teised  in  fee, 
and  had  a  right  to  convey,  &c.  and  assigned  for  breach  that 
the  defendant  was  not  seised,  &c.  and  had  not  a  right  to  con« 
▼ey,  &c.  it  was  holden,  that  the  executrix  could  not  main- 
tain this  action  without  shewing  some  special  damage  to  the 
testator  in  his  life-time,  or  that  the  plaintiff  claimed  some 
interest  in  the  premi8e8^  But  the  plaintiff,  being  devisee  in 
fee,  sued  afterwards  in  that  character,  stating  as  damage,  that 
the  premises  were  thereby  of  much  less  value  than  they 
would  have  been,  and  that  she  had  been  prevented  from  sell- 
ing them  at  so  large  a  price  as  she  otherwise  would,  and  it 
was  holden^  that  the  action  was  maintainable. 

3.  By  Assignee.'^Assisnee  of  part  of  the  feversion  of  all 
the  land  demised*,  may  taKe  advantage  of  the  covenants  con- 
tained in  an  indenture  of  demise ;  for  he  is  an  assignee  withio 
the  Stat.  S13  H.  8.  c.  34. 

As  the  assignee  of  a  term  is  bound  by  covenants  which  run 
with  the  land,  so  may  he  take  advantage  of  them^ 

If  a  man  demise  or  grant  land  to  a  woman  for  years*,  and 
the  lessor  covenant  with  the  lessee  to  repair  the  bouses  during 
the  term,  the  woman  takes  husband,  and  dies,  the  husband, 
shall  have  an  action  of  covenant  as  well  on  the  covenant  in 
law  upon  the  words  *'  demise  or  grant,*'  as  upon  the  express 
covenant.  The  law  is  the  same  with  respect  to  tenant  by 
statute  merchant,  or  statute  staple  or  elegit,  of  a  term,  and 
with  respect  to  him  to  whom  a  lease  for  years  is  sold  by 
force  of  any  execution,  who  shall  have  an  action  of  covenant 
in  the  like  case  as  a  thing  annexed  to  the  Iand»  although  they 
come  to  the  term  by  act  of  law. 

So  the  executor  of  B.'^  the  executor  of  A.  is  entitled  to 
the  benefit  of  a  covenant  made  with  A.  and  his  assigns,  for 
he  is  the  assignee  in  law  of  A.     N.  The  word  assignee  com- 

e  Kington  v.  NoUle,  £.  S3.  G.  3.  B.  R.  g  I  Inst.  215.  a. 

on  special  dem.  1  MauleandSelwyn,  b  Cro.  Eliz.  553. 

355.  cited  by  Heath,  J.  deli-vehng  i  Speocer*8  case^  5  Rep.  17.  a.  5tfa  Re- 
judgment  of  court  in  King  v.  Jones,        solution. 

5  Taunt  418.  k  Chapman  v.  DaltOD,  Plowd..  284.  a. 

f  Kisgdon  ▼.  NutCle,  4  M.  Ifc  S.  53.  ante,  p.  475. 
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prebends  the  assignee  of  the  assignee,  the  executors  of  the 
assignee  of  the  assignee*,  and  the  assignee  of  the  executor  or 
administrator  of  the  assignee.  But  covenant  does  not  lie  by 
an  assignee  for  a  breach  done  before  his  time".  A  mortgagee 
died  possessed  of  the  residue  of  a  mortgage  term,  subject  to 
the  usual  proviso  of  its  being  determined  on  payment  of  the 
money  on  a  given  day ;  the  money  was  not  paid  at  the  day, 
and  aflerwaids  the  mortgagee  died,  having  bequeathed  the 
money  to  the  plaintiff  by  will,  and  appointed  him  his  exe* 
cutor:  it  was  held'',  that  the  plaintiff  could  not  sue  in  cove* 
nant  as  assignee  of  the  term,  because  this  was  a  personal 
covenant,  collateral,  and  not  running  with  the  land,  and  be* 
cause  it  was  broken  in  the  life-time  of  the  testator. 

St€a.  39  H.  8.  r.  34.— The  stat  39;  H.  8.  c.  34.  after  re- 
citing, that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years, 
by  writing  under  seal,  containing  conditions  and  covenants  to 
be  performed  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors  and  assigns,  as  on  the  part  of  the  lessors  and 
grantors,  their  beirs  and  successors ;  and  thiU  by  iJte  common 
law  no  stranger  to  any  covenant  coidd  take  cuivantage  thereof^ 
bui  only  such  persons  as  were  parties  or  privies  thereunto  ;  by 
reason  whereof  grantees  of  reversions,  and  grantees  and  pa- 
tentees of  lands  lately  belonging  to  religious  houses,  were  ^^ 
excluded  from  any  entry  or  action  against  the  lessees  and  ^^ 
grantees,  their  executors  and  assigns,  for  breach  of  any  con- 
dition or  covenant,  enacts,  *^  that  all  persons  and  bodies  po- 
litic, their  heirs,  successors,  and  assigns,  having  any  gift  or 
grant  of  the  king,  of  any  lands  or  other  hereditaments,  or  of 
any  reversion  of  the  same  which  belonged  to  any  of  the  mo- 
nasteries, &C.  dissolved,  or  by  any  other  means  come  to  the 
king's  hand,  since  the  4th  day  of  February,  A.  D.  1535,  or 
which  at  anytime  before  the  passing  this  act  belonged  to  any 
other  person,  and  after  came  to  the  hands  of  the  King,  and 
all  other  persons  being  grantees  or  assignees  to  or  by  the  king, 
or  to  or  by  (99)  any  other  person  than  the  king,  and  their 


1  spencer*!  case,  5  Rep.  17.  b. 
m Lewes  ▼.  fiidge,Cro.  Eliz.  S03. 


n  Canham  ▼.  Rust,  2  Moore,  (C.  P.  164.) 


(29)  It  seems  to  have  been  the  opinion  of  the  conrt  in  Lee  and 
Arnold's  case,  4  Leo.  29.  that  the  bargainee  of  a  reversion,  by  bar- 
gain and  sale,  indented  and  enrolled,  was  an  assignee  within  this 
statute,  though  he  hath  but  an  use  by  the  act  of  the  party,  and  the 
possession  by  stat  27.  H«  8. 
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hefrSy  executors  (30),  successors,  and  assigns,  shall  have  like 
advantages  against  the  lessees,  their  executors,  administrators, 
and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for 
doing  waste  or  other  forfeiture  (31),  and  by  action  only  for  not 
performing  other  conditions,  covenants,  or  agreements  ex- 
pressed in  the  indentures  of  leases  and  grants,  against  the 
said  lessees  (32)  and  grantees,  their  executors,  admioistra'^ 
tors,  and  assigns,  as  the  said  lessors  and  grantors,  tbeir 
heirs  or  successors,  might  have  bad.  By  s.  2.  all  lessees  and 
grantees  of  lands  or  other  hereditaments,  for  terms  of  years, 
life,  or  lives,  their  executors,  administrators,  or  assigns,  shall 
have  like  action  and  remedy  against  all  persons  and  bodies 
politic,  their  heirs,  successors,  and  assigns,  having  any  gift 
or  grant  of  the  king,  or  of  any  other  persons,  of  the  rever- 
sion of  the  same  lands  and  hereditaments  so  letten,  or  any 
parcel  thereof,  for  any  condition  or  covenant,  expressed  in 
the  indentures  of  their  leases,  as  the  same  lessees  might  have 
had  against  the  said  lessors  and  grantors,  their  heirs  and  suc- 
cessors." 

The  first  section  of  the  preceding  statute  gives  to  the  as- 

(30)  In  respect  of  this  word,  it  bath  been  holden,  that  an  assignee 
JM  of  part  of  the  reversion,  as  an  assignee  of  the  reversion  for  years,  of 

all  the  estate  demised,  may  enter  for  condition  broken.  Matures  v. 
Westwood,  B.  R.  H.  40  Eliz.  Cro.  Eliz.  599,  600,  617.  Moor, 
527.  S.  C-  1  Inst.  215.  a.  So  tbe  grantee,  for  life,  of  a  reversion,  is 
an  assignee  within  this  statute,  and  may  enter  for  condition  broken. 
Kidwelly  v.  Brand,  Plow.  72.  But  tbe  grantee  of  tbe  whole  estate, 
in  reversion,  in  part  of  the  thin|;  demised,  is  not  within  the  meaning 
of  the  statute  ;  as  if  the  reversioner  in  fee  of  four  acres  grants  two 
acres  in  fee,  tbe  grantee  cannot  enter,  because  cxmcb'ttoiu  cannot  be 
apportioned  by  act  of  tbe  party,  4  Leo.  27.  But  coveiuinte  may.  See 
Twynam  v.  Pickard,  2  B.  &  A.  105.  where  it  was  adjudged,  that 
covenant  will  lie  by  tbe  assignee  of  tbe  reversion  of  part  of  the  de- 
mised premises  against  tbe  lessee  for  not  repairing  sucn  part. 

(31)  Altbou|h  tbe  words  of  tbe  statute  be  for  non-payment  of  the 
rent,  or  for  domg  of  waste  or  other  forfeiture,  yet  the  grantees  or 
assignees  shall  not  take  advantage  of  every  forfeiture  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent ;  or  for  the  benefit  of  the  estate,  as  for  keep- 
ing the  bouse  in  repair,  for  making  fences,  scouring  ditches,  pre- 
serving woods,  or  such  like,  and  not  for  tbe  payment  of  any  sum 
in  gross,  delivery  of  corn,  wood,  or  the  like.  1  Inst.  215.  b.  Moor, 
876.  pi.  1228. 

(32)  This  statute  does  not  extend  to  covenants  upon  estates  tail 
1  Inst.  215.  a.    See  also  the  preamble. 
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cignee  of  the  reversion  two  remedies,  one,  by  entiy  for  non- 
payment  of  rent,  doing  waste,  or  other  forfeiture ;  and  the 
other,  by  action,  for  not  performing  other  conditions,  &c. ; 
and  as  the  renaedy  by  entry,  according  to  the  construction 
made  by  Sir  Edward  Coke,  1  Inst.  $15.  b.  is  confined  to  for- 
feitures by  force  of  such  conditions,  as  either  are  incident  to 
the  reversion,  or  for  the  benefit  of  the  estate ;  so  it  hath  been 
resolved®,  that  the  remedy  by  action  is  confined  to  the 
breaches  of  such  covenants,  as  relate  to  the  thing  demised, 
and  not  to  collateral  covenants.  And  on  this  ground,  where 
the  mortgagor  and  mortgagee  of  a  term  made  an  under-lease% 
in  which  the  covenants  for  the  rent  and  repairs  were  with  the 
mortgagor  and  his  assigns  only ;  it  was  holden,  that  the  as- 
signee of  the  mortgagee  could  not  maintain  an  action  for  the 
breach  of  these  covenants ;  because  they  were  not  covenants 
running  with  the  land,  but  collateral  covenants  being  entered 
into  with  a  stranger  to  the  land,  that  is  the  mortgagor,  who 
had  only  an  equity  of  redemption.  If  the  estate  in  reversion^ 
in  respect  of  which  the  conaition  or  covenant  was  made,  be 
extinguished,  the  condition  or  covenant  is  also  extinguished : 
As  where  a  lease  was  made  for  100  years,  and  the  lessee  made 
an  under-lease  for  SO  years,  rendering  rent,  with  a  clause  of 
re-entry ;  and  afterwards  the  original  lessor  granted  the  re« 
version  in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term ;  it  was  holden,  Hkst  the  grantee  should  not  have  either 
the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the 
term,  to  which  they  were  incident,  was  extinguished  iu  the 
reversion  in  fee  (33). 

Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  the  recovery  of  arrears  of 
rent,  although  it  should  appear,  that  at  the  time  of  action 
brought  the  reversion  was  out  of  the  plaintiffs,  they  having 
granted  it  over,  after  the  rent  became  due^ 

N.  In  Glover  v.  Cope^,  B.  R.  Pasch.  3  W.  and  M.  Carth. 
205.  it  was  adjudged,  after  two  solemn  arguments,  by  Holt,  C.J. 
and  the  court,  wat  the  grantee  of  the  reversion  of  copyhold 

o  spencer*!  case,  5  Rep.  18.  a.  of  the  court  in  Webb  v.  Rnssel,  3 

p  Webb  y.  Russell,  3  T.  40S,  3.  T.  R.  402,  3. 

q  Moore,  94,  pi.  232.  recognised  by    r  Midgley  and   another  v.  Lovelace, 
Kenyon,  C.  J,  deliTCiisg  the  opinion       Carth.  289.  12  Mod.  45.  S.  C. 

a  3  Lev.  326.  Skin.  305.  S.  C. 


(33)  **  He  who  enters,  for  condition  broken  must  be  in  of  the 
same  estate,  which  he  had  at  the  time  of  the  condition  created*" 
4  Rep.  120.  b. 


4«)  COVENANT. 

lands  \^a9  within  the  intention  and  equity  of  the  preceding 
statute,  which  is  a  remedial  law,  and  of  great  and  universal 
use,  and  absolutely  necessary  as  well  for  copyholders  as  others; 
and  that  by  this  construction  of  the  statute  the  lords  of  copy- 
hold manors  could  not  be  injured. 

A  remainder-man  is  an  assignee  of  the  reversion  within 
this  statute:  Devise  to  A.  for  life,  remainder  to  B.  for  life,  &c 
with  power  to  make  leases  for  91  years :  A.  leases  for  14 
years,  by  indenture,  in  which  lessee  covenants  with  lessor, 
bis  heirs,  and  assigns,  for  paynient  of  the  rent  to  lessor,  and 
such  other  pefson  as  should  be  entitled  to  the  freehold,  &c. 
A.  dies  pending  the  term,  and  after  the  death  of  A.  rent  be- 
coming in  arrear,  B.  brings  covenant^ :  held  that  it  would 
lie,  for  B.  is,  within  the  meaning  of  the  statute,  an  assignee 
of  the  reversion  of  that  estate  out  of  which  the  lease  is 
granted. 

But  where  J.  B.  being  seised  in  fee,  conveyed  to  defendant 
and  T.  J.,  their  heirs,  and  assigns,  to  the  use  that  J.  B.,  his 
heirs,  and  assigns,  might  have  and  take  to  his  use  a  rent  certain 
to  be  issuing  out  of  the  premises,  and  subject  to  the  said  rent, 
to  the  use  of  defendant,  his  heirs,  and  assigns;  and  defendant 
covenanted  with  J.  B.  his  heirs,  and  assigns,  to  pay  to  him, 
his  heirs,  and  assigns,  the  said  rent,  and  to  build,  within  one 
year,  one  or  more  messuages  on  the  premises,  for  better  se- 
curing the  said  rent;  and  J.  B.  within  one  year,  demised  the 
said  rent  to  plaintiffs  for  1000  years:  it  was  holden%  that 
covenant  would. not  lie  at  the  suit  of  the  plaintiffs  for  non- 

Eayment  of  the  rent»  or  for  not  building  the  messuages,  for 
ere  was  neither  priftty  of  contract,  nor  privity  of  estate; 
the  rent  was  reserved  out  of  the  original  estate;  the  covenant 
was  a  covenant  in  gross. 

Lessee  for  years  assigns  over  bis  term  by  indenture  to 
J.  S/;  and,  in  the  same  deed,  he  covenants  that  J.  S.  and  bis 
assigns  shall  enjoy  the  land  during  the  term  without  interrup- 
tion from  any  person  :  after  which  J.  S.  assigns  over  the  term 
by  parol,  and  the  assignee  being  disturbed  brought  an  action  of 
covenant;  and  adjudged,  that  it  well  lies;  although  the  aa- 
signment  was  not  by  writing,  because  the  assignee  was  privy 
in  estate.  But  now  by  stat  99  Car.  2.  c.  3.  s.  3.  leases, 
estates,  or  interests,  either  of  freehold,  terms  of  years,  or 
uncertain  interest,  cannot  be  assigned,  unless  by  deed  or 

t  Isfaerwood  ▼.  Oldknov,  3  M.  and  S.    z  Awder  v.  Nokes,  Cro.  EUt.  436.  n- 
382.  cog^nized  and  briefly  staled  in  3  R^ 

U  Milnes  ▼.  Branch,  5  Maule  and  Sel-       03.  a. 
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note  in  writing  signed  by  the  assignor  or  bis  agent,  or  by 
operation  of  law. 

A  person  to  whom  an  apprentice  is  assigned  according  to 
the  custom  of  the  city  of  London^^,  cannot  maintain  cove- 
nant on  the  indenture  of  apprenticeship  to  which  he  is  not  a 
party ;  because  custom  cannot  make  an  assignee,  so  as  to  en- 
title him  to  an  action. 


V.  Against  wham  the  Action  of  Covenant  may  be  maintained: 

1.  Heir. 

2.  Execuior, 

3.  Assignee. 

I.  Against  JHirfr.— An  action  of  covenant  will  lie  against 
the  heir  on  a  covenant  by  bis  ancestor  for  himself  and  his 
heirs  (34),  as  well  as  an  action  of  debt  will  lie  against  the 
heir  on  a  bond,  wherein  the  ancestor  has  bound  himself  and 
his  heirs^. 

It  is  not  necessary  to  allege  in  the  declaration,  that  the 
heir  has  lands  by  descent.  It  seems,  however,  that  in  this 
case,  as  well  as  in  debt  on  bond  against  the  heir,  if  the  heir 
has  not  any  lands  by  descent,  he  may  insist  on  it  by  way  of 
defence  to  the  action.  See  the  form  of  plea  of  riens  per  de- 
scent to  an  action  of  covenant  against  heir.    Lutw.  2£K). 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendant's 
ancestors  granted  the  lease  in  question,  alleged,  that  the  re- 
version vested  in  the  defendant  by  assignment ;  defendant, 
by  guardian,  pleaded  that  the  reversion  did  not  vest  in  him 
modo  etformd;  it  appeared  in  evidence,  that  the  estate  de^ 
seended  to  the  defendant,  an  infont,  as  heir  at  law  to  the 
lessors* ;  whereupon  it  was  objected,  that  the  reversion  vested 
in  the  defendant  oy  descent,  and  not  by  assignment;  and  that 
if  the  declaration  had  cbaiged  the  defendant  as  heir,  he  might 

7  Barker  ▼.  Be&rdwel,  1  Show.  4.  a  Derisley  ▼.  Ctutance,  4  T.  R.  75. 

s  Dyke  T.  Sweeting,  Willet,  585. 


(34)  See  the  form  of  declaration.    Gifford  v.  Young,  Lutw.  287. 
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hs^ve  prayed  the  panol  to  demur,  io  order  that  he  might  have. 
an'opportuDity  of  electing  whether  he  would  take  the  estate 
subject  to  the  incumbrance  or  not.  But  the  court  was  of 
opinion,  that  if  the  defendant  had  intended  to  avail  himself 
of  his  infancy,  he  ought  to  have  pleaded  it ;  that  it  was  suf- 
ficient to  prove  the  substance  of  the  issue,  which  was,  that 
defendant  was  clothed  with  such  a  character  as  would  make 
him  liable  to  the  covenant ;  and  that  was  sufficiently  proved 
by  shewing  that  the  estate  was  vested  in  him;  for  whether 
he  was  in  possession  as  assignee  or  heir  at  law,  he  was  equally 
liable  to  this  covenant* 

2.  Against  fdr^ctt^ar.— Executors  and  administrators  are 
bound  by  the  covenants  of  their  testator  or  intestate,  although 
they  be  not  named  ;  unless  the  covenants  are  such  as  in  their 
nature  determine  by  the  death  of  the  covenantor.  It  was 
said  by  the  court  in  Hyde  v.  Dean  of  Windsor,  Cro.  Eliz. 
553.  that  covenant  lies  against  an  executor  in  every  case, 
although  he  be  not  named,  unless  it  be  such  a  covenant,  as 
is  to  be  performed  by  the  person  of  the  testator^  which  the 
executor  cannot  perform. 

Executors  and  administrators  may  be  sued  as  assignees^ ; 
for  they  are  assignees  in  law  of  the  interest  of  the  term^ 

Where  covenant  is  brought  against  an  executor' ;  although 
the  breach  assigned  be  for  default  of  reparation  committed  in 
the  time  of  the  executor,  yet  the  judgment  must  be  de  bonis 
iestatoris;  for  it  is  the  covenant  of  the  testator  which  binds 
the  executor  as  representing  him,  and  therefore  he  must  be 
sued  by  that  name. 

Covenant  by  testator  to  teach  an  apprentice  his  trade  is 
binding  on  the  ex^utors*,  and  they  ought  to  see  that  the 
apprentice  is  taught  his  trade ;  and  if  they  are  not  of  the  same 
trade,  they  ought  to  assign  him  to  another  who  is  of  the  trade, 
so  that  he  may  be  taught  according  to  the  covenant 

3.  Against  Assignee.-^l.  If  the  covenant  extends  to  a 
thing  in  esse,  parcel  of  the  demise,  as  a  covenant  to  lepaii'; 
to  reside  constantly  on  the  demised  premises* ;  to  leave  part 
of  the  knd  demised  every  year  for  pastureS  to  insme 
against  fire  premises  situated  within  the  limits  mentioned 
in  the  party-wall  act,   14  Geo.  %  c.  78.^  or  the  like,  the 

b  TUoey  v.  Norris,  E.  IS  W.  3  B.  R.  f  Dean  and  Chapter  of  Windsor*!  com^ 

CarUi.  519.  1  Ld.  Raym.  453.  Salk.        5  Rep.  24.  a. 

309.  8.  C.  g  Tatem  ▼.  Chaplin,  2  H.  BL  133. 

c  Per  Fteminy,  C.  J.  1  Bulf ir.  23.  h  Cockson  v.  Cock,  Cro.  Jac.  125. 

d  Collins  ▼.  Througfagood,  Hob.  188.  i  Vemoa  v.  Smith,  5  B.  ft  A.  1. 
•  Walker  v.  Hull,  I  Lev.  177.  Sed  quK. 
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tbhfig  to  be  done  by  force  of  the  covenant^  is  in  a  manner  an- 
nexed and  appurtenant  to  the  thing  demised ;  it  is  a  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  demised ; 
hence,  it  shall  bind  the  assignee,  although  he  be  not  namedi 
and  the  assignee  by  act  in  law,  as  tenant  by  elegit  of  a 
term,  or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any 
execution,  is  equally  bound  with  the  assignee  by  act  of  the 
party^ 

A  covenant  by  a  lessor  to  supply  the  premises  demised, 
(two  houses)  with  a  sufficient  quantity  of  good  water  at  a 
certain  rate  for  each  house  is  a  covenant  that  runs'  with  the 
land. 

2.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 
of  the  demise,  but  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  thing  demised ;  it  shall 
bind  the  assignee,  \f  named. 

3.  If  the  covenant  relates  to  a  thing  merely  collateral  to 
and  not  in  any  respect  concerning  the  thing  demised",  as  a 
covenant  to  build  a  house  on  the  land  of  the  lessor  which  is 
not  parcel  of  the  demise ;  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger' ;  the  assignee,  though  named,  is  not 
bound  by  such  covenant;  because  the  thing  covenanted  to  be 
done,  is  merely  collateral,  and  not  in  any  respect  touching  or 
concerning  the  thing  demised  (35). 

In  order  to  bind  the  assignee,  even  though  named,  it  is  es^ 
sentially  necessary,  that  the  thing  covenanted  to  be  done,  or 
not  to  be  done,  should  directly  affect  the  nature,  quality,  or 
value  of  the  thing  demised,  or  the  mode  of  occupying  it: 
Hence,  where  in  a  lease  of  land^,  with  liberty  to  make  a 
water-course,  and  erect  a  mill,  the  lessee  covenanted  for  him- 
self and  his  assigns,  not  to  hire  persons  to  work  in  the  mill, 
who  were  settled  in  other  parlies,  without  a  certificate  of 
their  settlement :  it  was  holden,  that  this  covenant  was  not 
binding  on  the  assignee  of  the  term :  because  the  state  of  the 
thing  demised  would  be  the  same  at  the  end  of  the  terroi 


k  eth    Reflolation.     Spencei*!    caiei    n  4f ayx)  ▼^fiuckbunt,  Cio^ Jac  438. 

«  Major  #49^1 


t  Rep.  17  b.  ^  Major  ^fPongleton  v.  Pattison,  B. 

1  Jourdain  v.  Wilion,  4  B.  and  A.  i266.  A  ^'  '^^'  ^^  ^*  3.  10  East,  130. 
ID  Spencer'a  case,  2nd  Resolation. 


(35)  It^is  a  substantive,  independent  agreement,  nat^uodam 
modof  but  nulh  tnodo  aimexed  or  appurtenant  to  the  thing  leased. 
Per  Wilmot,  C.  J.  delivjpng  the  opinion  of  the  coart  in  Bally  ik 

Wells,  Wilmot,  345. 
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whether  the  parish  were  more  or  less  hardened  with  poor,  and 
although  the  value  of  the  reversion  would  not  be  so  great  if 
the  poor's  rate  were  increased,  yet  that  burden  would  be  in- 
creased by  a  collateral  circumstance :  and  the  work  to  be 
done  being  the  same,  whether  it  were  done  by  workmen  from 
one  parish  or  another,  could  not  affect  the  mode  of  occu-^ 
pation. 

4.  If  a  covenant  relates  to  personal  goods?,  as  on  a  demise 
of  sheep  for  a  certain  time,  if  the  lessee  covenants  for  him- 
self ana  his  assigns  to  re-deliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant  (36) 
will  not  bind  the  assignee,  though  named,  because  there  is 
not  any  privity.  In  the  case  of  realty  there  subsists  a  privity 
between  the  lessor  and  the  lessee,  and  his  assigns,  in  respect 
of  the  reversion,  but  in  the  case  of  a  lease  of  personal  goods, 
tjere  is  not  any  reversion,  but  merely  a  chose  in  action  in  the 
personalty,  which  cannot  bind  any  but  the  covenantor,  or  his 
personal  representative  (37). 

A  lessee  of  tithes  covenanted  for  himselP>,  his  executors, 
administrators,  and  assigns,  not  to  let  any  of  the  farmers 
occupying  the  estate  out  of  which  the  tithes  arose,  have  any 
part  of  the  tithes  without  the  consent  of  the  lessor;  and  fur- 
ther covenanted  for  himself  and  his  assigns  to  find  and  allow 
to  the  lessor  sufficient  wheat  straw  for  thatching  any  of  the 
buildings  then  in  lessor's  occupation ;  the  lessee  assigned  to 
the  defendant,  who  suffered  several  of  the  farmers  to  retain 

p  Spencer*!  case,  3d  Resolution.  q  Bally  ▼.  Wells,  M.  10  G.  3.  C.  B. 

3  Wils.  25.  Wilmot,  341 .  &  C. 


(36)  "  The  covetiant  in  this  case  is  not  collateral,  but  the  parties, 
that  is,  the  lessor  and  assignee  are  total  strangers  to  each  other, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and  to 
constitute  that  privity,  which  must  subsist  between  debtor  and 
creditor  to  support  an  action."  Wilmot,  C.  J.  in  Bally  v.  Wells, 
Wilmot,  345. 

(37)  *'  To  carry  tha^en  of  a  personal  obligation  over  to  an  as- 
signee, and  to  make^im  the  <th^  ^f  an  action  at  the  suit  of  a 
person  with  whom  he  did  not  ol|pnally  contract,  he  muH  m  all  eases 


he  named,  and  there  must  also  be  a  privity  between  the  assignee  and 
the  person  to  whom  he  becomes  engaged  ;  and  the  covenant  must 
respect  the  thing  leased.  The  chose  in  action,  which  of  itself  is 
not  assignable,  loses  that  property  under  those  circumstances,  and 
in  a  waiting  dependent  state  follows  i(^  principal;  and  assignees 
of  leases  become  liable  to  assignees  of  ^peraions,  and  we  oeno." 
Per  Wilmot,  C.  J.  ib.  345. 


/ 
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pert  of  the  tithes  without  the  lessor's  olliseut  An  action 
naving  been  brought  against  the  defendant  for  this  breach  of 
the  covenant,  and  a  verdict  for  the  plaintiff,  it  was  moved,  in 
arrest  of  judigment,  that  the  action  would  not  lie  against  the 
defendant,  inasmuch  as  the  covenant  was  merely  personal  and 
collateral,  binding  the  lessee  only ;  that  tithes  were  incor- 
poreal, lying  in  grant,  and  which  therefore  would  not  endure 
such  an  annexation  of  covenant  But  the  court  were  of 
opinion,  that  there  was  not  any  difference  between  land  and 
tithes  as  to  the  annexation  of  covenants  ;  that  this  covenant 
was  not  a  mere  colhiteral  covenant,  but  related  to  the  thing 
demised,  materially  and  essentially  tending  to  preserve  it,  and 
as  such,  obligatory  on  the  assignee  being  named,  and  there 
being  a  privity  in  respect  of  the  reversioner,  the  lessor. 

Covenant  by  lessee  against  the  assignees  of  lessor*.  The 
lessee  covenanted  to  leave  all  the  trees  he  should  plant  during 
the  term.  The  lessor  covenanted  for  himself,  his  execu- 
tors, and  administrators,  to  pay  for  the  trees  at  a  fair  valua- 
tion, by  two  persons  to  be  named  by  each  party,  their  exe- 
cutors, administrators,  or  assigns.  The  term  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  general  demurrer  to  the 
declaration  after  argument,  and  time  taken  to  consider.  Lord 
Mansfield,  C*  J.  delivered  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land  ; 
and  therefore  the  assignees  were  not  bound  by  it,  on  the  au- 
thority of  Spencer's  case,  the  assignees  not  being  named. 

So  where  a  term  is  granted  as  a  security  for  money  lent  to 
mortgage,  the  covenant  in  the  indenture  of  mortgage  to  pay 
the  money  on  a  given  day,  is  a  personal  and  a  collateral  cove- 
nant not  running  with  the  lana*. 

Where  lands  are  conveyed  by  A.  to  B.^  in  fee,  to  the  use 
of  such  person  as  C.  shall  appoint,  and  C.  covenants  for  him- 
self and  nis  assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands, 
and  afterwards  C.,  in  pursuance  of  his  power,  makes  an  ap- 
pointment to  D.;  D.  the  appointee  cannot  be  sued  on  the 
covenant  as  the  assignee  of  C. ;  for  the  appointee  has  not  the 
estate  of  C,  but  is  in  by  the  original  conveyance. 

A  covenant  which  runs  with  the  landP,  e.  g.  a  covenant  to 
repair,  is  divisible ;  and  will  bind  the  assignee  of  parcel  of 
the  estate  demised,  quoad  the  repairs  of  such  parcel. 

r  Ckay  ▼.  Catbbetston  tnd  another,  u  Congfaam  ▼.  Kio^,  1  RoL  Abr.  622. 

auigneet  of  Mills,  T.  25  G.  3.  B.  R.  Sir  William  Jonet,  24&.  8.  C.  Cro. 

MSS.  Car.  221.  S.  C.  i«cogni2«l  by  the 

a  Canham  ▼.  Rust,  2  Moore,  164.  court   in    Stevenson    ¥.   Lambard, 

t  Roach  ▼.  Wadham,  6  bost'a  U.  289.  2  £ast*s  R.  580. 
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So  where  covenslR  was  brougbt  by  the  lessor  i^inst  the 
assignee  of  the  lessee  for  the  non^peyii^ekit  of  a  yeai^s  rent** 
Defendant,  as  to  the  r^it'  for  half  the  year,  pleaded  an 
eviction  during  that  ttme  of  a  moiety  of  the  pretniaeB  by 
title  paramoQDt.  On  demurrer,  the  question  was,  whether 
the  rent  was  apportionable :  It  was  bolden,  that  the  con*- 
dition  of  the  assignee  was  different  from  that  of  the  lessee 
who  was  chargeable  on  the  privity  of  contract,  for  the  assignee 
was  chargeable  on  the  privity  of  the  estate,  and  in  respect  of 
the  land  ;  hence  the  rent  in  question  was  apportionable;  on 
the  same  principle  as  the  rent  of  the  lessee  or  assignee  would 
have  been  in  an  action  of  debt  or  replevin* 

As  the  assignee  of  a  term  is  chargeable  only  in  respect  of 
the  thing  demised',  and  on  the  privity  of  estate  subsisting 
between  him  and  the  lessor,  he  is  not  answerable  for  breaches 
of  covenant  committed  before  he  became  assignee.  Neither  is 
he  answerable  for  such  breaches  of  covenant  as  are  committed 
qfier  he  has  assigned  over  the  thing  demised%  for  if  an  action 
be  brought  against  him  charging  him  with  such  breaches^ 
he  may  plead,  that  before  the  breach  was  incurred,  he  as- 
signed all  his  estate  and  interest  in  the  thing  demised  to  J.  & 
(38),  and  this  will  be  a  good  discharge;  and  it  is  observable 
that  in  such  ple^,  it  is  not  necessary  to  allege  that  the  lessor 
had  notice  or  such  assignment^. 

From  the  form  of  the  foregoing  plea,  it  may  be  collected, 
that  an  assignee,  in  order  to  exonerate  himself  from  his  liability 

z  Stevenson  ▼.  Lambard,    6.    R.    T.  a  Chancellor  ▼.  Poole,  Doa^.  764.  \ 

42  Geo.  3.  2  East"^  R.  iS75.  b  Pitcher  v.  Toovey,  Salk.  SI.  4  Mod« 
jr  Thia  ought  to  have  been  pleaded  to       71.  2  Vent.  228.  Cartb.  177. S.  C.  by 

a  Mote/y  of  the  rent  for  half  a  year.  name  of  Toovey  ¥.  Pitcher,  3  Lev. 295* 

z  Grescot  t.  Green,  Salk.  199.  Church-        1  Show.  340.  S.  C. 

wardens  of  St.  Saviour^s  ▼.  Smith, 

3  B«t.  1271.  1  Bi.  R.  351. 8.  C. 


(38)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom, 
provided  the  assignment  be  executed  before  his  departure,  is  good. 
Nor  will  such  assignment  be  considered  as  fraudulent,  although  the 
assignee  never  takes  possession.  Taylor  v.  Shum,  1  fios.  h  Pul.  21. 
See  also  Lekeux  v.  Nash,  Str.  1221.  and  OdeU  v.  Wake, 
3  Camp.  N.  P.  (X  394.  An  assignment  to  a  feme  covert,  where 
husband  has  not  refused  his  assent,  is  sufficient ;  for  a  feme  covert 
is  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband;  and  though  he  may  disagree  and  divest  the  estate,  jet 
if  he  neither  agree  or  disagree,  the  purchase  is  good.  Bamfathei 
V.  Jordan,  Doug.  451. 
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under  tfie  covenanU  in  a  lense,  ixnisi  convey  M  (39)  hii  estate 
and  interest  in  tbe  tbii^  demised.  If  the  cooTeyance  fiiUa 
short  of  this,  it  will  not  amount  to  an  assignment,  so  as  to 
discbarge  the  assignee  from  bis  liability. 

In  a  plea  of  this  kind,  it  is  usual  to  aver  the  entry  and  pos« 
session  of  the  person  to  whom  the  defendant  assigned  the 
premises;  but  such  averment  is  not  traversable*  (40.) 

c  Walker  ir.  Reeyes,  Douf .  461.  n. 


(39)  In  Eaton  v.  Jacques,  B.  R.  M.  21  G.  3.  Doug.  454.  it  was 
holden,  that  an  assignment  by  way  of  mortgage,  was  not  an  assign* 
ment  of  all  the  estate  and  interest  of  the  assignor,  so  as  to  make  the 
mortgagee,  who  had  never  taken  poseessionf  chargeable  in  debt  for 
rent  arrear;  although  the  mortgage  had  been  forfeited  before  such 
rent  became  due;  Buller,  J.  observing,  **  that  he  had  looked  into 
tbe  precedents,  and  they  always  alleged,  *  by  virtue  whereof  the 
assi^ee  entered  and  was  possessed.*  **  Having  stated  this  decision, 
it  will  be  proper  to  remark,  that  Kenyon,  C.  J.  twice  expressed  his 
disapprobation  of  it;  1st,  in  Westerdell  v.  Dale,  7  T.  R.  312.  "As 
to  the  cases  respecting  the  mortgagee,  whether  in  or  out  of  fosees' 
tion,  he  is  the  legal  owner,  and'  must  be  so  eonsidered  in  a  court 
of  law ;  notwithstanding,  he  is  subject  to  equitable  interests.  It  is 
said  in  one  of  the  cases*,  that  a  mortgagee  is  only  liable  when  in 
possession,  and  that  what  proves  this  point  is,  that  in  charging 
the  mortgagee,  it  is  necessary  to  state  in  pleading,  that  he  entered 
and  was  possessed ;  but,  with  great  deference  to  the  learned  judge 
who  gave  that  reason,  1  doubt  it;  1  consider  those  are  mere  formal 
words.*'  2diy,  in  Stone  v.  Evans,  Middlesex  Sittings,  T.  39  Q.  3. 
cited  in  7  East.  341.  and  reported  in  WoodfalPs  Landlord  and 
Tenant,  2d.  edit.  p.  113»  and  Abbott,  p.  20.  Gibbs  having  cited 
Eaton  V.  Jacques,  Lord  Kenyon  said»  he  could  not  subscribe  to  the 
doctrine  laid  down  in  that  ckse ;  that  the  defendant  who  was  assignee 
of  a  term  by  way  of  mortsage,  was  liable  to  the  covenants  in  the 
lease»  not  on  tbe  ground  of  possession,  but  as  assignee;  his  liability 
was  not  limited  by  his  possession;  so  long  as  he  had  the  legal  estate^ 
so  long  he  continued  liable.  If  he  bad  wished  to  avoid  that  liabi« 
lity,  he  should  have  taken  an  under-lease.  See  also  Williams  v. 
Bosanquet,  1  Broderip,  and  Bingham,  238.  where  Eaton  v.  Jacques 
was  considered,  by  a  great  majority  of  judges,  as  not  having  been 
rightly  decided;  and  it  was  holden,  that  where  a  party  takes  an  as- 
signment of  a  lease  by  way  of  mortgage  as  a  security  for  money  lent» 
the  whole  interest  passes  to  him,  and  he  becomes  liable  on  the  co* 
venant  for  payment  of  rent»  although  he  has  never  occupied  or  be* 
come  possessed  in  fact. 

(40)  See  Lord  Kenyon*s  opinions  as  to  this  averment  in  the  pre« 

*  Eaton  V.  Jaques  had  becD  cited  in  argument. 
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That  the  whole  ialerest  in  the  original  lease  nuiat  be  coih 
Veyed,  in  order  to  make  a  person  chargeable  as  assignee,  will 
appear  from  the  following  cases: 


ceding  note.  It  is  to  be  observed,  that  assignees  of  a  bankrapt  les- 
see are  not  liable  for  rent  arrear,  where  they  have  not  taken  posses- 
sion of  thing  demised.  Per  Kenyon,  C.  J.  in  Bourdillon  v.  Dalton 
and  others,  assignees  of  Bell,  a  bankrupt,  Peake*s  N.  P.  C.  238. 
1  Esp.  N.  P.  C.  233.  Neither  are  they  bound  to  take  possession  of 
a  damnosa  hcsrediias,  .that  is,  property  of  the  bankrupt,  which,  so  far 
from  being  valuable,  would  be  a  charge  to  the  creaitors.  The  as- 
signees may  take  to  the  bankrupt's  property  or  not,  according  as  it 
is  or  is  not  beneficial  to  the  creditors ;  and  consequently  they  may 
do  such  previous  acts  as  are  necessary  to  ascertain  whether  the  pro- 
perty be  beneficial  or  not,  before  they  take  to  it.  Hence,  where  de- 
fendants, assignees  of  a  bankrupt  lessee,  advertised  the  lease  for  sale 
by  auction,  in  which  advertisement  they  did  not  state  that  the  pre- 
mises belonged  to  them,  nor  for  or  by  whom  they  were  to  be  sold, 
but  only  generally  that  there  was  a  saleable  term,  and  no  bidder  of- 
fering, they  declined  interfering  any  further  with  the  property;  and 
it  did  not  appear  that  they  had  ever  taken  possession  either  actually 
or  by  receiving  or  paying  any  rent;  it  was  holden,  that  there  was 
not  sufficient  evidence  to  fix  upon  the  defendants  the  characters  of 
assignees  of  the  bankrupt's  term,  so  as  to  render  them  responsible 
for  the  performance  of  tlie  covenants  in  his  lease.  Turner  v.  Ri- 
chardson, 7  East,  335.  Some  assent  of  the  assignees  of  a  bankrupt 
to  the  assignment  to  them,  of  the  premises,  is  necessary,  in  order  to 
charge  them  with  the  bankrupt's  covenants.  Adm.  S.  C.  Until 
some  act  is  done  to  manifest  the  assent  of  the  assignees,  the  term 
remains  in  the  bankrupt  and  he  is  liable  to  the  payment  of  the  rent 
accruing  due  subsequent  to  the  bankruptcy.  Copeland  v.  Stephens, 
1  B.  and  A.  593. 

The  assignees  of  a  bankrupt  having  allowed  his  effects  to  remain 
npon  the  premises  nearly  a  year  after  the  bankruptcy,  in  order  to 
prevent  a  distress,  paid  the  arrears  of  rent  then  aue,  at  the  same 
time  intimating  to  the  landlord  that  they  did  not  mean  to  take,  to 
the  lease  unless  it  could  be  advantageously  disposed  of:  the  effects 
were  soon  after  sold,  and  removed  from  the  premises;  the  lease  was 
at  the  same  time  put  up  to  sale  by  order  of  the  assignees,  but  there 
were  not  any  bidders  for  it :  they  omitted  to  return  the  key  to  the 
landlord  for  nearly  four  months  after;  however,  they  were  not  asked 
for  it,  and  they  did  not  otherwise  make  use  of  the  premises.  Lord 
EUenborough  held  that  they  were  not  liable  to  the  landlord  as  as- 
signees of  .the  lease ;  for  the  mere  omission  to  send  the  key  was  not 
tantamount  to  entering  and  taking  possession.  Wheeler  v.  Bramah, 
3:Canip.  340.  But  where  the  assignees  of  a  bankrupt  entered  and 
kept  possession  of  his  leasehold  property  for  three  months,  it  was 
holden,  that  they  were  chargeable  with  the  covenants  in  the  leas*^ 
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Lenee  for  lives,  of  a  messuage',  under  a  coyeuant  to  keep 
(he  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  deliver  it  up  so  repaired,  by  indenture  **  granted  and 
assigned  all  hit  estate^  and  interest  therein,  to  A.  and  his  ex- 
^utors,  habendum^  to  A.  and  his  executors,  for  ninety«nine 
years,  ^cestui  que  pie  should  so  long  live,  in  as  large,  ample, 
and  beneficial  vray,  as  the  grantor,  his  heirs,  &c.,  held  the 
same,  paying  a  certain  rent  to  the  reversioner.**  On  the  expi- 
ration of  the  lives,  the  reversioner  brought  covenant  against 
the  executors  of  A.,  for  not  yielding  up  the  messuage  in 
repair.  It  was  alleged  in  the  declaration,  that  all  the  estate 
and  interest  of  the  lessee  for  life  vested  in  A.  by  assignment. 
This  was  denied  by  defendants'  plea.  A  case  having  been 
reserved  and  argued,  the  court  directed  the  postea  to  be  de« 
liver^d  to  the  defendants;  Lord  Kenyon,  C.  J.  observing, 
that  there  were  not  any  words  in  the  indenture,  by  which 
the  freehold,  of  which  the  original  lessee  was  seised,  was 
conveyed  to  the  testator  of  the  defendants :  that  the  convey- 
ance  of  all  the  grantor^s  estate  and  interest  to  a  man  and  his 
executors,  for  years,  could  not  convey  a  freehold ;  that  such 
words  meant  only  their  interest,  &c.,  in  the  legal  estate 
thereby  granted ;  and  that  the  court  could  not  give  those 
words  a  larger  operation  than  the  parties  themselves  had  de« 
Glared  they  should  have. 

The  devisee  of  an  equitable  estate  is  not  liable  as  assignee: 

In  covenant  against  the  defendants%  "  as  assignees  of  all 
the  estate  and  interest  of  one  George  Denton,  in  certain 
grounds  called  Dentonholme,"  which  6.  Denton,  theretofore, 
by  an  indenture,  dated  in  the  year  1634,  had  granted  to  the 
mayor,  &c.  of  Carlisle,  so  much  of  the  river  or  water  of  Cal- 
dew,  running  along  his  said  grounds,  as  should  be  sufficient 
for  the  grinding  of  corn  and  grain  at  all  times  at  their  mills, 
with  certain  other  liberties  and  powers  for  the  use  and  ad- 
vantage of  those  mills;  and  had  covenanted,  that  he,  his 
heirs  «and  assigns,  &c.,  should  not  at  any  time  thereafter  di- 
vert or  obstruct  any  part  of  the  water  granted.  The  breach 
assigned  was,  that  the  defendants  had,  after  these  grounds 
bad  vested  in  them  by  assignment,  wrongfully  continued  a 

d  £.  of  Derby  v.  Taylor,  1  East's  R.  502.    e  The  Mayor,  kc.  of  Carlisle  v.  Blamire 

and  Tyson,  8  East,  487. 


although  the  bankrupt's  effects  were  upon  the  premises  during  that 
period,  and  the  assignees  immediately  after  tlie  sale  delivered  up 
the  key.    Hanson  v.  Stevenson,  1  B.  and  A.  303. 
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weir  or  dam,  before  thea  vnoogfvMy  erected,  in  and  acroaa 
the  river  Caldevr,  wbich  diverted  the  water  to  the  pMsjudioe 
of  the  plaintiflTs  mills.  Plea:  That  *'all  the  estate  and  ii^ 
terest  of  G.  Denton,  in  the  said  grounds,  called,  &c.  did  not 
come  to  and  vest  in  the  defendwts  by  assignmeiit  thereof;** 
upon  which  i^ue  was  joined.  It  appeared  that  one  Jonathan 
Wilson  was,  at  and  long  before  the  time  of  the  breach  of 
covenant  complained  of,  mortgagee  in  fee  of  the  lands  called 
Dentonholme,  the  defendants  being  only  seised  of  the  equity 
of  redemption  thereof,  as  devisees  of  one  Lucy  Dixon,  the 
heir  of  6.  Denton.  Rent  also  appeared  to  have  been  paid  to 
Lucy  Dixon,  the  owner  of  the  equity  of  redemption,  in  her 
life-time,  and  to  the  defendaut,  Tyson,  as  her  devisee  after 
her  decease.  The  court  were  of  opinion,  that  considering 
that  the  whole  legal  estate  in  the  premises  was  before,  and  at 
the  time  of  the  breach  of  covenant  in  question,  vested  in  J. 
Wilson,  the  mortgagee,  and  that  the  defendants,  the  devisees, 
were  not  assignees  of  any  part  of  that  legal  estate  therein^ 
which  formerly  belonged  to  G.  Denton,  the  covenantor,  but 
entitled  to  the  mere  equity  of  redemption  thereof,  it  was  ira* 
possible  to  say  that  the  defendants  were  asrignees  of  the  es- 
tate of  G.  Denton,  within  the  sense  and  meaning  of  the  terras 
in  which  the  issue  was  framed ;  and  which  terms  respected 
that  description  aqd  quality  of  estate  alone,  namely,  l^;al  es- 
tate, in  virtue  whereof  parties  are  at  all  liable  to  actions  of 
covenant,  as  assignees. 

So  where  in  covenant  for  rent  arrear',  brought  against  the 
defendant  as  assignee  of  J.  S.,  it  appeared  in  evidence,  that 
by  the  deed,  under  which  the  defendant  held,  the  premises 
were  conveyed  to  him  by  J.  S.  for  a  day  or  some  days  less 
than  the  original  term ;  the  court  were  of  opinion,  that  the 
action  could  not  be  maintained,  the  defendant  being  an  under 
lessee,  and  not  an  assignee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term 
to  J.  S.<,  it  was  holden,  that  J.  S.  might  maintain  an  action 
as  assignee  of  the  term  against  the  lessor  for  a  breach  o'f  co- 
venant: although  in  the  deed  of  assignment,  the  rent  was  i^ 
served  to  the  lessee,  with  a  power  of  re-entry  in  case  of  non- 
payment, and  although  new  covenants  were  introduced  into 
that  deed*. 

With  respect  to  declaring  against  an  assignee,  it  is  to  be 
observed,  that  it  is  not  incumbent  on  the  lessor  to  set  forth 
mesne  assignments.  It  is  sufficient  to  state,  generally,  that 
all  the  estate,  kc.^,  of  the  lessee  vested  in  the  defendant  by 

f  Holford  ▼.  Hatch,  Doug.  182.  h  Pitt  t.  RusseH,  3  Lev.  19. 

g  Palmer  v.  £d wards,  Doug.  187.  n. 
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tssi^meDt;  for  it  cannot  be  prMumed,  that  the  lenor  is  ac- 
quaiBtad  with  the  particulara  of  the  aasigneeV  tide. 


VL  Of  the  Declaration^  and  herein  of  dependent  Covenat^^ 
Conditions  preeedeiU,  and  independent  Covenants. 

Fefttftf.— -As  this  action  is  more  frequently  brought  for 
breaches  of  covenants  contained  in  leases,  than  on  any  other 
kind  of  covenants,  the  following  table  may  be  useful,  in 
which  the  reader  will  see,  at  one  view,  in  what  cases  such 
action  is  transitory,  and  in  what  local.  The  principle  on 
which  the  table  is  framed  is  this:  where  the  action  is  founded 
on  privity  of  contract,  it  is  transitory,  and  the  vei^ue  may  be 
laid  in  anv  county  (40);  but  where  the  action  is  founded  u^n 
privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
in  the  county  where  the  estate  lies*  In  the  3d  and  4th  cases 
in  the  table,  the  privity  of  contract  is  transferred  by  the  ope- 
ration of  the  Stat.  S3  H.  8.  c.  34. 

TRANSITORY. 

1.  Lessor  v.  Lessee. 

2.  Lessee  v.  Lessor. 

3b  Assignee  of  Reversion  v.  Lessee,  stat  32  H.  8.  c.  34. 
Thursby  v.  Plant,  1  Saund.  237. 

4.  Lessee  v.  Assignee  of  Reversion,  stat  39  H.  8.  c.  34. 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee,  Stevenson  v.  Lambard, 

2  East,  575. 

0.  Assignee  of  Lessee  v.  Lessor. 

7.  Assignee  of  Reversion  v.  Assignee  of  Lessee;  Barker  v. 

Darner,  Carth.  182.  Salk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  different 


(40)  If  the  deed  bean  date  in  a  foreign  country,  it  must  be  so 
stated  in  the  declaration,  and  the  venue  must  be  added  under  a  scili- 
cet, for  a  place  of  trial. 
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m 

county  from  that  in  which  the  lands  lie,  will  not  affect  the 
locality  of  an  action  of  covenant  for  non-payment  of  such 
rent*. 

It  is  to  be  observed,  however,  that  where  the  action  is  lo« 
cal^  although  it  be  brought  and  tried  in  a  wrong  county,  yet 
the  defect  will  be  aided  after  verdict,  by  stat.  16  and  17  Car. 
«.  c  8. 

It  must  appear  on  the  face  of  the  declaration*,  that  defend- 
ant covenanted  by  deed;  for  where  plaintiff  declared  that 
defendant  per  quoddom  sctiptum  suum  factum  apud  West^ 
minster  concessit^  S[c.^  it  was  holden  bad;  because  scriptum 
did  not  import  a  deed,  and  /actum  being  joined  to  apud 
Westminster,  rendered  it  impossible  to  be  taken  as  a  sub- 
stantive (41). 

As  this  action  is  brought  on  a  deed"*,  with  the  execution 
of  which  defendant  is  charged,  plaintiff  must  make  a  profert 
of  the  deed  in  the  declaration,  and  bring  the  deed  into  court, 
in  order  that  the  court  may  see  whether  it  be  executed  ac- 
cording to  law.  Profert  being  made,  defendant  is  entitled  to 
crave  oyer,  and  the  court  cannot  then  dispense  with  oyer,  al- 
though plaintiff  make  an  affidavit,  that  be  has  searched  for 
the  deed,  and  cannot  find  it  any  where  (49). 

i  Barker  V.  Darner,  Salk.  80.  1  Moore  v.  Jones,  Str.  814.    See  aho 

k  Mayor  of  London  v.  Cole,  7  T.  R.        Southwell  v.  Brown,  .Cv5.£liz.  571. 
583.  m  Thoresby  y.  Sparrow,  8^.  R.  E.  16 

Geo.  2. 1  Wils.  16.  2  Str.  1 186.  S.  C 


(41)  Reynolds,  J.  said,  that  it  had  been  holden  well  enough  to 
call  it  factum^  indenttira,  acriptum  inderUatum,  because  they  implied 
the  circumstance  of  sealing  and  delivering. 

(42)  In  Read  v.  Brookman,  3  T.  R.  151.  in  a  plea  in  bar  to  an 
avowry,  plaintiff,  instead  of  making  a  profert,  pleaaed  that  the  deed 
was  lost  by  time  and  accident.  On  special  demurrer  this  averment 
was  holden  good,  per  Kenyon,  C.  J.,  A.shhurst,  J.,  and  Buller,  J. — 
Grose,  J.  dissentiente;  but,  in  pleading  a  lost  deed,  it  is  necessary  to 
set  forth  the  supposed  names  of  the  parties  to  the  deed  and  the  date. 
Hendy  v.  Stephenson,  10  East,  55.  If  the  deed  has  been  destroyed 
by  fire,  it  may  be  so  alleged  as  an  excuse  for  the  non-production  of 
it,  as  in  Routledge  ▼.  Burrel,  1  H.  Bl.  254.  where  the  plaintiff  de- 
clared that  by  a  certain  deed  poll  made,  &c.  (which  said  deed  poll 
was  casually  burnt  and  destroyed  by  the  fire  thereinafter  mentioned.) 
But  if  profert  be  made  in  the  declaration,  the  deed  must  be  pro- 
duced; for  the  plaintiff,  so  declaring,  will  not  be  permitted  to  give 
evidence  of  the  destruction  of  the  deed,  or  of  its  being  in  the  hands 
of  the  defendant.     Smith  v.  Woodward,  4  £ast*s  R.  585. 
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» 

Every  deed  is  supposed  to  be  executed  the  sftme  day  thdt 
it  bears  date".  But  though  the  deed  appear  on  the  face  of  it 
to  have  been  made,  that  is,  written  on  one  day,  yet  if  in  truth 
it  were  delivered  on  a  subsequent  day,  that  may  be  shewn  by 
averment 

A  declaration  in  covenant  stated  that  the  deed  was  mdeni^ 
edy  made,  and  concluded^ ^  on  a  day  subsequent  to  the  day  on 
which  the  deed  itself  was  stated^on  the  faceof  it  to  have 
been  indented,  madcy  and  concluded;  it  was  holden,  that  such 
allegation  was  no  more  inconsistent  with  the  deed,  than  if  it 
had  been  alleged  that  it  was  sealed  and  delivered  on  a  day 
subsequent;  that  it  was  quite  immaterial  when  it  was  indented 
and  equally  so  when  it  was  made,  by  which  might  be  under- 
'  stood  when  it  was  written;  the  only  material  word  was  eon* 
eluded,  and  a  deed  could  only  be  said  to  be  concluded  when 
it  was  delivered.  The  time  of  delivering  was  the  important 
time  when  it  took  effect  as  a  deed ;  and  from  the  preceding 
case  of  Stone  v.  Bale,  it  appeared  that  the  delivery  might  fa^ 
after  the  date. 

In  framing  the  declaration,  it  is  not  necessary  to  set  forth 
the  provisions  of  the  deed  in  letters  and  words.  It  will  be 
BuiBcient  to  state  tJie  substance  and  legal  effect.  Neither  is 
it  necessary  to  set  forth  all  the  provisions  of  the  deed;  stat- 
ing such  parts  as  are  necessary  to  entitle  the  plaintiff  to  re« 
cover  will  be  suiBcient  (43). 

Hence  in  covenant  on  a  mortgage  deed',  the  court  were  of 
opinion,  that  it  was  sufficient  for  the  plaintiff  to  set  forth  in 
his  declaration,  that  defendant,  by  a  certain  indenture,  had 

n  Stone  ▼.  Bale,  3  Ley.  348.    See  also    o  HaU  ▼.  Cazenove,  4  East^s  R.  477. 
Goddaid*!  case,  2  Rep.  4  b.  p  Dundas  v.  Lord  WeymoaUiy  Cowp. 

665. 


(43)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent 
the  extension  of  the  record  to  an  unreasonable  length,  as  to  avoid 
the  danger  resulting  to  the  party  setting  forth  the  deed,  from  vari- 
ances and  formal  objections.  In  Dundas  v.  Lord  Weymouth,  Cowp* 
665.  the  court  said,  they  would  animadvert  upon  any  future  instance 
of  putting  parties  to  the  enormous  expense  of  setting  out  deeds  at 
length,  or  superfluous  parts  of  them.  And  in  Pnce  v.  Fletcher, 
Cowp.  727.  wnere  the  paintiff  in  an  action  for  breach  of  covenant 
for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole  lease  pefm 
haim,  it  was  referred  to  the  master  to  strike  out  the  superfluous 
matter  in  the  declaration  witk  costs.  See  1  Wilfiams's  Saunders,  233. 
n.  |2)«  where  the  learned  sergeant  has  given  a  concise  form  of  decla^ 
nfum  in  covenant  for  non*payment  of  rent. 
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demised  certain  premises  therein  mentioned,  (not  specifying 
the  premises,)  subject,  among  other  things,  to  such  a  provi« 
so ;  then  setting  out  the  substance  of  the  oorenant  for  the 
payment  of  the  money,  and  breach  for  the  non-payment 

If  the  deed  on  which  plaintiff  declares  contain  a  provisd*, 

operating  by  way  of  defeasance  of  the  covenants,  the  plain- 

'  tiff  is  not  obliged  to  state  such  proviso  in  his  declaration ;  if 

the  defendant  means  to  rely  on  it,  it  is  incumbent  on  him  to 

shew  it 

It  is  sufficient  to  say  **  whereas  by  a  certain  indenture,  &c. 
it  is  witnessed,  &c."  without  a  direct  affirmation',  that  by 
such  an  indenture  defendant  covenanted  (44). 

In  covenant  by  husband  of  reversioner  in  fee*,  he  must 
declare  on  a  seisin  in  fee  in  himself  and  his  wife,  in  right  of 
his  wife.  If  he  state  that  he  is  seised  of  the  reversion  in  his 
demesne  as  of  freehold,  it  will  be  bad  on  special  demurrer. 

Of  the  Breach.^^The  breach  assigned  out  to  be  co*exten- 
sive  with  the  import  and  effect  of  the  covenant;  but,  where 
the  covenant  is  general*,  the  breach  may  be  assigned  as  gene- 
rally as  the  covenant;  and  it  is  sufficient,  if  it  negative  the 
words  of  the  covenant;  as  where,  on  a  covenant  in  an  inden- 
ture of  lease,  that  defendant  had  full  power  and  lawful  autho- 
rity to  demise,  the  breach  assigned  was,  that  defendant,  at 
the  time  of  making  the  said  indenture,  had  not  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  effect  of  the  indenture:  after  verdict  for  plaintiff, 
and  judgment  in  B.  R.  on  error  in  the  Exchequer  Chamber, 
it  was  objected,  that  it  was  not  stated  in  the  declaration,  who 
had  title  to  the  premises  at  the  time  of  making  the  indenture; 
.  but  it  was  resolved,  that  the  assignment  of  the  breach  was 
good;  because  it  had  pursued  the  words  of  the  covenant  Me- 

{jathe;  and  that  it  lav  more  properly  in  the  notice  of  the 
essor  what  estate  he  himself  had  in  the  land,  than  in  the 
lessee,  who  was  a  stranger  to  it:   and  therefore  defendant 

q  Elliott  V.  Blake,  1  Lev.  88  T.  Raym.  Cio.  Jac.  304.  S.  C.    See  alio  to  tbe 

65.  S.  C.  same  effect,  MusCbt  v.  Ballet,  Cro. 

ff  Battivant  y.  Holman,  adjudged  on  Jac.  369.  Brigstock  r.  Stannioo,  Ld. 

error  fiom  C.  B.  inB^ILT.  17  Jac.  Raym.  106.    Proctor  t.  Buidet,  3 


Cro.  Jac.  637.  Lcy.  170.  3  Mod.  69.  8.  C 

a  PolyblankT.  Hawkins,  Dougl.  328.  v.  Cook,  1  Bajm.  107.    BawUnsT. 

i  Salmon  v.  firadshaw,  9  Rep.  60.  b.        Vincent,  Cartb.  124. 


(44)  The  eouft  said,  that  there  was  a  di£Perence  between  deete* 
rations  and  ban  in  this  respect;  for  in  the  declaratioD,  **  it  is  wit- 
nessed," was  sufficient  to.  induce  the  action  and  assign  the  breafch. 
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ought  to  tove  shown  what  estate  he  had  in  the  land  at  the 
time  of  the  demise  whereby  it  might  have  appeared  to  the 
court,  that  he  bad  full  power  and  authority  to  demise. 

So  where,  in  covenant*/  the  declaration  stated  that  plain- 
tiff by  indenture  let  to  defendant's  testator  a  house  for  years, 
and  the  lessee  covenanted  to  repair  it  Well  from  time  to  time, 
during  the  term,  and  at  the  ena  of  the  term  to  leave  the  same 
well  repaired ;  and  the  breach  8(8signed  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term:  an  ex- 
ception was  taken,  because  the  declaration  did  not  shew  in 
what  point  the  house  was  not  well  repaired :  but  it  was  over- 
ruled; for,  the  breach  being  according  to  the  covenant,  it  was 
sufficient:  but  if  the  defendant  had  pleaded,  that  at  Uie  end 
of  the  term  he  delivered  it  up  well  repaired,  then  if  the 
plaintiff  will  assign  any  breach,  he  ought  particularly  to 
shew  in  what  point  it  was  not  well  repaired,  so  as  the  de- 
fendant might  give  a  particular  answer  thereto* 

In  covenant  by  a  master  against  his  8ervant',^n  a  covenant 
not  to  buy  or  sell  without  the  master's  leave,  within  two 
years;  the  breach  assigned  was,  that  defendant  had  diversis 
dieius  et  vicibtu,  between  such  a  day  and  such  a  day,  sold  to 
H.,  and  to  several  other  persons  unknown,  goods  to  the  value 
of  100/.  Issue  upon  this,  and,  after  verdict  for  plaintiff,  it 
was  moved  in  arrest  of  judgment,  that  the  breach  was  uncer- 
tain as  to  the  times  and  persons ;  Holt,  C.  J.  said,  that  in  ca* 
venant  (45)  it  was  sufficient  if  a  general  breach  was  assigned; 
and  that  the  breach  in  question  was  certain  enough ;  for  it 
was  so  described,  that  if  another  action  were  brought,  the 
defendant  might  plead  a  former  recovery  for  the  same  cause, 
and  aver  this  to  be  the  same  selling,  dould,  J.  agreed,  that 
the  action  being  only  for  damages,  it  was  well  enough. 
Judgment  for  plaintiff 

PlaintilSr  declared  that  defendant  covenanted  to  allow  plain- 
tiff 9s.  for  every  quire  of  paper  he  should  copy^,  and  assigned 
for  breach,  that  be  copied  four  quires  and  three  sheets,  for 
which  8s.  and  3d,  was  due,  which  defendant  had  not  paid. 
On  writ  of  error  after  verdict,  and  judgment  for  plaintiff  in 
C.  B.  it  was  moved,  that  there  could  not  be  any  apportion- 

f 

u  Hancock  t.  Field  and  oUien,  execa-    x  Farrow  v.  CbeTalier,  Salk.  139.  cited 
ton  af  Crouch,  Cro.  Jac.  170,  171.  8  East,  84.  ST.  R.  459. 

y  Needier  v.  Quest,  Aleyn,  9. 


(45)  SecBS  in  debt  on  bond  to  perforin  covenants,  and  debt  for  a 
penalty  on  a  statute ;  there  a  precise  breach  must  be  shewn.  Lord 
Raym.  107. 
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inent  in  this  case,  for  the  covenant  was  to  allow  plaintiff  ^, 
for  copying  a  quire,  but  not  pro  ratd^  for  which  cause  the 
judgment  was  reversed.  But  it  seems  that  on  demurrer  this 
objection  would' not  avail  the  defendant,  because  in  that  case 
the  plaintiff  might  remit  his  claim  for  the  odd  sheets,  and 
enter  up  judgment  for  the  residue,  in  conformity  to  the  rule 
laid  down  in  fncledon  v.  Crips,  Saik.  658.  recognised  in  Buck- 
ley V.  Kenyon,  10  East,  145.  and  infra,  that  where  the  sum 
demanded  does  not  depend  on  the  deed  itself,  but  upon  mat- 
ter extrinsic,  there  may  be  a  remittitur;  because  the  variance 
is  not  inconsistent  with  the  deed. 

In  covenant  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days',  which  amounted  to  a  certain  sum,  and 
the  plaintiff  had  made  a  mistake  in  calculating  the  sum,  it 
was  hplden  good;  because  in  this  action  the  whole  shall  be 
recovered  in  damages,  and  the  plaintiff  shall  not  have  da- 
mages according  to  his  summing,  but  according  to  the  matter. 

The  plaintiff  declared  on  an  indenture  of  demise  for  years 
of  certain  coal-mines*  reserving  a  fourth  part  of  the  coal 
raised,  or  its  value  in  money,  at  the  election  of  the  lessor; 
but  if  the  fourth  part  fell  short  of  the  annual  value  of  400L 
then  reserving  such  additional  rent  as  would  make  up  that 
annual  sum,  to  be  rendered  on  the  first  day  of  every  month 
in  each  year  of  the  term,  by  equal  portions;  and  that  the 
plaintiff  elected  to  be  paid  in  money;  the  breach  assigned  was 
that  900/.  of  the  rent  reserved  for  two  years  and  three  months 
was  in  arrear.  On  general  demurrer,  it  was  objected  that  the 
rent  being  reserved  vearly,  the  breach  was  not  well  assigned, 
inasmuch  as  it  included  a  fraction  of  a  year;  but  the  court 
overruled  the  demurrer,  observing,  that  it  could  not  be  sus- 
tained on  the  construction  of  the  covenant ;  for,  though  it 
spoke  of  an  annual  sum  of  400/.  to  be  made  up  in  case  the 
proportion  of  coal  reserved  should  fell  short  of  that  sum,  yet 
the  rent  was  to  be  rendered  monthly.  But,  even  admitting 
it  to  be  a  yearly  rent,  the  excess  for  the  three  months  might 
be  remitted,  and  judgment  given  for  the  residqe ;  and  Bayley, 
J.  cited  Incledon  v.  Crips,  Salk.  658.  and  2  Lord  Raym.  814* 
as  an  authority  in  point  as  to  the  remittitur. 

Where  lessee  covenanted  for  himself  and  his  assigns  to 
plant  a  certain  numbe/  of  trees  every  year^,  and  the  breach 
was,  that  defendant  had  neglected  to  do  it ;  it  was  holden 
sufficient,  without  negativing  that  his  assigns  had  done  it,  for 
the  court  will  not  intend  an  assignment. 

1  Fairer  y.  SnelliDsr>  1  Roll.  R«p.  335.  b  Gyse  ▼.  EUUi  Str.228. 

a  Bucklajr  v.  Kenjroo,  10  East,  139. 
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*  A  demurrer  for  ini^oiDd€t*of  breaches  mu8t  be  to  Uie 
wfaole  dedaratioDy  and  not  to  the  bfieacb  alone  which  is  mia^ 
joioed^ 

As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venanty  for  quiet  enjoytnent,  see  ante.  Sect  III.  6. 

I  shall  now  proceed  to  explain  the  nature  of  dependent 
covenants  and  condition^  precedent,  concurrent  acts  or  cove- 
nants, and  mutual  or  independent  covenants,  subjoining  to 
each  division  such  cases  as  appear  to  afford  the  best  Illustra- 
tion of  the  subject  under  consideration.  And  first,  of  de- 
pendent covenan^  and  conditions  precedent 

Comiitions pre^dent.'^K  A.  covenants  to  do,  or  to  abstain 
from  doing,  a  certain  act^  in  consideration  (46)  of  the  pripr 
performance  of  some  act  or  covenant  on  the  part  of  B.,  A**8 
covenant  is  termed  a  dependent  covenant,  because  B.'s  right 
of  suing  A.  for  a  breach  of  this  covenant  depends  upon  the 
prior  performance,  or  that  which  the  law  considers  equiva* 
lent  to  performance  of  the  act  or .  covenant  to  be  perfornied 
by  B.  and  the  prior  9ct  or  covenant,  on  the  part  of  B.  being 
in  the  nature  of  a  condition  precedent,  is  technically  termed 
a  condition  precedent,  the  performance  whereof  must  be  ^ 
shewn  by  B.  in  order  to  entitle  him  to  recover  damage^ 
against  A.  It  may  be  remarked,  that  if  the  act,  undertaken 
to  be  done,  is  dispensed  with  by  the  other  party,  it  is  suffi- 
cient so  to  state  it  on  the  record  Per  Buller,  J.  in  Hothan^ 
T.  East  India  Company,  Doug.  $78.  See  an  averment  to  this 
effect  in  Jones  v.  Bark  ley,  Doug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  depend- 
ent covenant  and  condition  precedent,  and  the  reader  may 
collect  from  them  the  rules  by  which  the  courts  have  guided 
their  decisions  on  this  subject. 

The  plaintiff  declared^,  that  defendant  by  deed  poll  (47) 
agreed  with  plaiotiflF,  thai  he,  defendant,  would  accept  of 

t  Zvagd<m  t.  KotUe^  1  Mattle  and  Sel-       d  Lock  ▼.  Wright,  Str.  569. 


(461  It  is  not  necessary  that  it  should  be  stated  in  terms  to  be  **  in 
consiaeration  of;*'  if  the  manifest  intention  be  so,  it  is  sufficient, 

(47)  In  Strangers  statement  of  the  case.  p.  569.  it  is  said  to  have 
been  by  writing  indented ;  but  it  is  evident  from  the  reasonbg  of 
the  court,  even  in  Strange  (see  p.  571.)  that  it  was  a  deed  poll.  See 
also  S.  C.  8  Mod.  40*  where  it  is  expressly  stated  to  have  be^n  an 
action  of  covenant  on  a  deed  poll.   . 


406  covenant; 

the  plaintiff  a  quantity  of  South  Sea  stocky  ao  aooo  as  the  ie« 
oeiptt  should  be  delivered  out  by  the  company,  and  would 
pay /or  the  same  such  a  sum  on  a  certain  day,  next  after  the 
date  of  the  deed,  and  then  averred  that  defendant  did  not  pay 
the  money  at  the  day:  on  general  demurrer,  because  \m 
plaintiff  had  not  averred  an  asaignment  of  the  stock,  or  a  ten- 
der, Pratt,  C  J.  delivering  the  opinion  of  the  court,  said,  that 
the  intent  of  the  parties  appeared  to  be,  that  one  should  have 
the  money,  and  the  other  the  stock;  and  not  that  either 
should  perform  his  part  of  the  agreement,  and  lay  himself  at 
the  mercy  of  the  other  for  the  equivalent ;  that  this  was  not 
a  covenant  entered  into  by  both  parties,  upon  which  each 
would  have  his  mutual  remedy,  but  it  was  the  deed  poll  of 
the  defendant  only;  and,  therefore,  though  upon  delivery  or 
tender  of  the  stock,  the  plaintiff  would  have  his  remedy  for 
the  m(Hiey,  yet  the  defendant,  on  the  other  side,  upon  pay- 
ment of  the  money,  would  not  have  any  remedy  to  compel 
the  delivery  of  the  stock,  and  therefore  he  should  not  be 
obliged  to  pay  the  money  until  the  consideration  for  which 
it  was  payaole  was  performed:  that  the  word  pro  would 
either  be  a  condition  precedent  or  subsequent,  as  would  best 
answer  the  intent  of  tne  parties;  and  in  this  case  it  must  be 
a  condition  precedent^  because  otherwise  the  intention  of  the 
defendant  to  have  the  stock  for  his  money,  could  never  take 
effect.  Judgment  for  defendant  Pratt,  C.  J.  observed  also, 
that  the  difference  between  a  mutual  covenant  and  a  deed 
poll  was  taken  and  allowed  in  Pordage  v.  Cole,  1  Saund.  320. 
where  the  court  were  of  opinion  that  the  defendant  had  bis 
remedy;  *' otherwise  (says  the  book)  it  would  have  beenff 
the  deed  had  been  the  wards  of  the  defendant  onltf** 

In  covenant  against  a  lessee  for  not  repairing*,  the  decb- 
ration  stated,  that  by  indenture  the  defendant  covenant^  to 
repair  the  demised  premises,  and  at  the  end  of  the  term  to 
surrender  up  the  same  in  good  repair,  the  lessor  (the  plaintiff) 
6nding  timoer  sufficient  for  such  repairs:  the  breach  assigned 
was  for  not  repairing;  the  defendant  pleaded  that  the  plain- 
tiff did  not  fina  timber  sufficient:  on  demurrer,  it  was  ad- 
judged, that  the  6nding  the  timber  was  a  thing  in  its  nature 
necessary  to  be  done  fi»t,  and  therefore  a  condition  prece- 
dent, the  performance  of  which  ought  to  have  been  averred 
in  the  declaration. 

So  where  in  a  covenant  on  an  indenture  of  lease  for  seven 
years,  for  non-payment  of  rent^  it  appeared  that  the  loMe 

« 

s  TboDMi  T.  Cadwallader,  WtUee,  49S.       afBrmios  jodgment  of  C.  B.   6  T.  R. 
f  Porter  y.  Shepherd,  B.  R.  £.  36  6. 3.       665. 
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contained  the  usual  covenants,  that  the  lessee  should  pay 
tenti  repair,  &c.  and  a  provisOi  that  if  tlie  lessee,  at  the  end 
of  the  first  three  or  five  years,  should  be  desirous  of  quitting, 
and  should  give  aix  months*  notice  thereof,  before  the  expi- 
ration of  the  fifst  three  or  five  years,  then,  from  and  after  the 
expiration  of  the  first  three  or  five  years,  and  payment  of  aH 
rents,  and  performance  of  the  covenants  on  the  part  of  the 
lessee,  the  indenture  should  be  void ;  it  was  holden  that  the 
payment  of  rent,  and  performance  of  the  other  covenants,  by 
the  lessee,  were  conditions  precedent  to  the  lessee's  deter- 
mining the  term  at  the  end  of  the  first  three  years,  and  that 
merely  giving  six  months*  notice,  expiring  with  the  first 
three  years,  was  not  sufficient  for  that  purpose;  Lord  Ken- 
yon,  C.  J.  observing,  that  it  had  frequently  been  said,  and 
common  sense  seemed  to  justify  it,  that  conditions  were  to 
be  construed  to  be  either  precedent  or  subsequent,  according 
to  the  fkir  intention  of  the  parties,  to  be  collected  from  the 
instrument;  and  that  technical  words,  if  there  were  any  to 
encounter  such  intention,  (and  there  were  not  in  this  case,) 
should  give  way  to  that  intention :  that  it  was  impossible  to 
read  this  lease,  without  seeing,  that  the  parties  intended,  that 
the  tenant  «hould  do  every  thing  required  of  him,  before  be 
could  put  an  end  to  the  lease. 

So  where  by  a  policy  of  assurance  against  fire  it  was  sti- 
pulated^  that  the  assured  sustaining  any  loss  by  fire  should 
procure  a  certificate  of  the  minister,  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
thev  knew  the  character  of  the  assured,  and  Ijelieved  that  he 
had  sustained  the  loss  by  misfortune,  and  without  fraud:  it 
was  holden,  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover,  .and 
that  it  Was  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate;  Lawrence,  J.  ob- 
serving, that  the  cases  were  uniform  to  shew,  that  if  a  person 
undertakes  for  the  act  of  a  stranger,  that  act  must  be  done. 
See  Routiedge  v.  Burrell,  1  H.  Bl.  254.  and  Oldham  v.  Be- 
wicke,  9  H.  BL  577.  n.  (a)  to  the  same  effect  If  A.  be 
bound  to  B.  to  pay  ten  pounds  to  C,  A.  tenders  to  C.  and  he 
refuseth,  the  bond  is  forfeited.  1  Inst.  208.  b.  If  a  man  be 
bound  in  an  obligation,  with  condition  to  enfeoff  B.  (who  is 
a  mere  stranger)  Wore  a  day,  the  obligor  doth  offer  to  enfeoff 
B.  and  he  refuseth,  the  obligation  is  a  fdrfeit,  for  the  obligor 
haih  takenr  upon  him  to  enfeoff  him,  and  his  refusal  cannot 
satisfy  the  condition,  because  no  feoffment  is  made.  1  lost. 
209.  a. 

g  Wonley  ▼.  Wood,  in  error  from  C.  B.  B.  R.  T«  36  Geo.  3.  6  T.  R.  710. 
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So  where  ia  covenant  on  a  charter  party\  to  recover  the 
value  of  a  ship  against  defisadaiit,  to  whom  she  had  been  let 
to  freight,  for  the  purpose  of  cariying  government  stores  to 
America,  the  declaration  stated  a  covenant,  that  ^-^  if. the 
ship  were  taken  during  the  time  she  was  in  his  Majesty's 
service^  and  it  should  appear  to  a  court-martial  that  the  master 
and  8bip*s  company  had  made  the  utmost  defence  they  were 
abie^  the  value  of  the  ship  should  be  paid  by  the  defendant;" 
and  then  averred  a  capture*  the  master  and  ship's  company 
having  made  the  utmost  defence  they  were  able,  and  that  it 
would  have  appeared  to  a  court-martial,  &c.  if  the  defeodant 
had  thought  proper  to  have  had  an  inquiry  made  in  that 
respect  by  a  court-martial.  The  defendant  pleaded,  that  it 
had  not  appeared,  &c«  On  demurrer  to  the  plea,  the  court 
gave  judgment  for  the  defendant,  observing  that  the  charter 
party^annexed  an  express  condition,  that  it  should  appear  to 
a  court-martial,  &c.  and  therefore  the  plaintiff  was  bound  to 
Ahew  that  it  had  appeared,  or  that  it  arose  from  the  fault  ^ 
the  defendant  that  it  had  not. 

So  where  in  covenant  on  a  charter  party  of  affreightment', 
whereby  the  plaintiff*  let  his  ship  to  the  defendant  to  freight 
from  Liverpool  to  W.  and  back  to  Liverpool,  and  agreed 
that  the  master  should  take  on  board  a  cai^o  of  salt  to  W. 
and  after  delivering  the  same  there,  should  take  on  board 
there  a  cargo  of  deals;  in  consideration  of  which  the  de- 
fendant agr^  to  pay  to  the  plaintiff*,  "  in  full  for  J;he  freight 
for  the  said  voyage,  at  the  rate  of  so  much  per  standard  bun* 
dr^  for  deals  delivered  at  Liverpool^  &c.:  the  freight  to  be 
paid  one-fourth  in.  cash  on  her  arrival,  and  the  remainder  by 
an  acceptance  on  London  at  four  months'  date."  The  decla* 
ration  tnen  averred,  that  the  ship,  after  carrying  the  cai^  of 
salt  to  W«  took  on  board  there  a  cai^  of  deals,  &c.  and  pro- 
ceeded on  her  voyage  towards  Liverpool,  &c.  and  whilst  the 
ship  was  so  proceeding,  &c.  and  after  she  had  performed  a 
great  part  of  her  voyage,  but  before  her  arrival  at  Liverpool, 
on,  &c.  the  ship  was^  by  the  force  of  the  winds  end  waves, 
wrecked,  and  thereby  became  incapable  of  proceeding  any 
further  on  tlie  voyage  by  reason  whereof  the  deals  were 
obliged  to  be  put  on  ihore  for  the  preservation  thereof; 
^  which  said  deals,  so  unladen,  the  defendant  afterwards  ac« 
cepted,  and  sold  the  same  to  his  own  use,  whereby  he  became 
liable  to  pay^to  the  plaintiff  a  proportionable  part  of  .the 
freight  for  the  carriage  of  the  said  deals  from  W.  to  Liver- 

h  Davli-T.  Mure,  B.  R.  M.  22  Geo.  3.        i  Cook  ▼.  JennJDgB,  7  T.  381. 
cited  in  ar^mentin  Hotbam  v.  fatt 
India  CompaDy,  I  T.  R.  642.  - 
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pooly  &a;'*  with  an  averment  that  a  propoi'tionable  pert 
amounted  to  such  a  sum.  And  the  breach  assigned  was  in 
the  non-apayment  of  that  sum.  The  defendant  pleaded,  that 
no  part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  ac- 
cording to  the  form  and  effect  of  the  said  charter-party;  On 
special  demurrer  to  the  plea»  assigning  for  cause,  tbatHhe  de- 
fendant had  not  confessed  and  avoided  or  denied  the  matter 
alleged  in  the  declaration,  but  had  attempted  tp  put  in  issue 
collateral  matters,  it  was  holden  that  the  plea  was  good; 
Lawrence,  J.  observing,  that  when  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the' master  either  to  repair  the  ship,  or  to 
procure  another,  and  having  performed  the  voyage,  he  is  then 
entitled  to  his  freight;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  him ;  nor  is  be  entitled 
pro  rcUdf  unless  under  a  new  agreement  Perhaps  the  sub-  \ 
sequent  receipt  of  these  goods-  by  the  defendant  might  have 
been  evidence  of  a  new  contract  between  the  parties  (48); 
but  here  the  plaintiff  has  resorted  to  the  original  agreement, 
under  which  the  defendant  only  engaged  to  pay  in  the  event 
of  the  ship's  arrival  at  Liverpool.  That  event  has  not  hap- 
pened, and  therefore  the  plaintiff  cannot  recover  in  this  form 
of  action. 

By  charter-party  the  freighter  covenanted  to  pay  tp  the 
owner  freight  at  and  after  the  rate  of  so  much  per  ton,  per 
month,  for  the  term  of  six  months  at  least,  and  so  in  proper- 


(48)  The  principal  cases  on  the  subject  of  apportion-nient  of  freight 
are,  Lutwidge  v.  Grey,  D.  P.  23  Feb.  1733. — Luke  v.  Lyde,  2  Burr. 
'882,  and  1  6U  R.  190.— Baillie  y.  Modigliani,  Park's  Ins.  53.;  but 
not  reported  elsewhere.  These  three  cases  are  stated  at  length  in 
Abbott  on  Shipping.  The  case  of  Luke  v.  Lyde  was  much. com- 
mented upon  in  Cook  v.  Jennines,  7  T.  R.  381.  and  in  MuUoy  v. 
Backer,  5  East,  316.  See  further  on  the  same  subject.  Ward  v.  ; 
Felton,  1  East,  507.— Hunter  v.  Prinsep,  B.  R.  M.  49  G.  3.  10  East, 
378.— Liddard  v.  Lopes,  B.  R.  H.  49  G.  3.  10  East,  526.— Ritchie 
v,  Atkinson,  post  n.  (59).  Christy  v.  Rowe,  1  Taunt.  300. — «« It  is 
a  settled  rule,  even  in  the  case  of  deeds,  that  if  there  be  a  condition 
precedent  in  a  deed,  and  it  is  not  performed,  and  the  parties  proceed 
with  the  performance  of  other  parts  of  the  contract,  although  the 
deed  cannot  take  effect,  the  law  will  raise  an  implied  assumpsit. 
Upon  this  ground  freight  is  daily  recovered  in  actions  of  assumpsit 
on  implied  promises,  substituted  for  the  charter-parties  by  deed." 
Per  Cur.  in  Burns  v.  Miller,  4  Taunt.  748.  But  see  a  limitation  of 
this  remark  in  Schack  v.  Anthony,  I  Maule  and  Selwyn,  573.  See 
also  Pindcr  v.  Wilks,  5  Taunt.  612. 
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tkw  fbr  less  than  a  month,  or  for  auch  farther  time  than  mt 
months  as  the  ship  might  be  detained  in  the  service  of  the 
freighter,  until  her  6nal  discharge,  or  until  the  day  of  her 
being  lost,  captured,  or  last  seen  or  heard  of:  such  freight  to 
be  paid  to  the  commander  of  the  ship  in  manner  following: 
Tiz.  so  much  as  might  be  earned  at  the  time  of  the  arrival  of 
the  ship  at  her  first  destined  port  abroad,  to  be  paid  within 
ten  days  next  after  her  arrival  there,  and  the  remamder  of  the 
freight  at  specific  periods:  it  was  holden\  that  this  consti* 
tuted  one  entire  covenant,  and  that  the  arrival  of  the  ship  at 
her  first  destined  port  abroad  was  a  condition  precedent  to 
the  owner*s  right  to  recover  any  freight,  and  that  the  ship 
having  been  lost  on  her  outward  voyage,  the  owner  was  not 
entitled  to  recover  freight  at  so  much  per  calendar  month  to 
the  day  of  the  loss. 

From  the  preceding  cases  it  may  be  collected,  that  wbere- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain- 
'tiff,  performance,  or  that  which  is  equivalent  to  perform- 
ance (49)»  must  be  alleged  and  proved,  otherwise  the  action 
cannot  be  supported;  and,  consequently,  the  defendant  may 
plead  non-periormance  of  the  condition  precedent  in  bar  of 
the  plaintiff's  action :  or,  if  the  averment  of  performance  be 
entirely  omitted,  or  imperfectly  made  (50)  the  defendant  may 
take  advantage  of  it  on  demurrer. 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further,  is  referred  to  the  analogous  cases  under  tit  . 
Assumpsit,  ante,  p.  1 10.    To  the  cases  there  abridged,  the 
following   may  be  added:    Hesketh  v.  Gray,  Say.  1S5. — 
Collins  V.  Gibbs,  2  Burr.  899  —Campbell  v.  French,  6  T.  R. 

k  Gibbon  v.  Me&dez,  2  B.  &  A.  17. 


(49)  "  Where  a  person,  by  doing  a  previous  act,  would  acquire 
k  right  to  a  debt,  or  duty;  by  a  tendeiu  to  do  the  prevfous  act,  if 
the  other  party  refuse  to  permit  him  to  do  it,  he  acquires  the  right 
as  completely  as  if  it  had  actually  been  done.*'  Ai^.  Jones  v. 
Barklev.  Doug.  685,  cited  by  Lord  Ellenborough,  C.  J.  delivering 
the  judgment  of  the  court  in  Smith  v.  Wilson,  8  East,  443.— So  if 
the  plaintiff  has  been  discharged  by  the  defendant  from  the  perform- 
ance of  the  condition,  the  action  may  be  maintained.  See  Jones  ▼. 
Barkley,  Doug.  684.  So  whefe  the  plaintiff  has  been  prevented 
from  the  performance  by  the  neglect  and  default  of  the  defendant. 
1  T.  R.  645. 

(50)  As  to  what  will  be  a  sufficient  averment  in  this  sespeet^  sec 
Jv)ues  Y.  Barkley,  Doug.  684. 
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sea    See  abo  Smith  ▼•  WiteoQ,  8  Ea8t»  49r*    StccerT.Gor- 
dqcu  3  M.  and  S.  308. 

Having  thus  endeavoured  to  illuatmte  the  nature  of  con« 
ditions  precedent,  I  shall  proceed  to  the  next  object  of  con- 
sideration,  vis.  concurrent  acts  or  covenants. 

Concurrent  Acts^^-Where  reciprocal  acts  or  covenants  are 
to  be  performed  by  each  party  at  the  same  time,  they  are 
technically  termed  concurrent  acts  or  covenants ;  and  in  this 
case,  as  well  as  in  the  case  of  dependent  covenants,  one  party 
cannot  maintain  an  action  against  the  other,  without  averring 
performance,  or  that  which  is  equivalent  to  performance,  of 
the  acts  or  covenants  to  be  performed  on  the  plaintiff's  part. 

As  where,  in  covenant,  the  declaration  stated^  that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  to 
convey  to  the  defendant,  on  or  before  the  Ist  of  August,  I7d7» 
a  school-house  and  ground ;  and  on  or  before  the  S4th  June» 
1796,  to  surrender  up  the  premises,  and  deliver  over  the 
scholars  to  the  defendant ;  and,  in  considercUion  thereof,  the 
defendant  covenapted  to  pay  the  plaintiff  a  sum  of  money, 
on  or  before  the  1st  of  August,  17d7»  with  interest  from  the 
1st  of  January  next  preening  the  said  Ist  of  August;  the 
plaintiff  then  averred,  that  he  surrendered  up  the  premises  to 
defendant  on  the  24th  of  June,  1796,  and  delivered  over  the 
scholars ;  and  although  the  plaintiff  had  well  and  truly  per- 
formed every  thing  contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest.  The  de- 
fendant pleaded  that  he  was  ready  to  accept  a  conveyance  of 
the  premises,  and  at  the  same  time  to  pay  the  money  to  the 
plaintiff,  if  be  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  1st  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant  On  demurrer, 
it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the 
conveyance,  payment  of  the  money  could  not  be  enforced, 
until  the  conveyance  was  made,  or  at  least  offered  to  be  made 
by  the  plaintiff;  Lawrence,  J.  observing,  that  nothing  could 
be  inferred  in  favour  of  the  plaintiff  in  this  case  from  part 
execution  of  the  contract;  oecause,  though  the  defendant 
was  to  be  put  in  possession  in  June,  1796,  and  the  money  was 
to  be  paid  in  August,  1797»  yet,  as  that  also  was  the  time  fixed 
for  the  execution  of  the  conveyance,  it  was  plain,  that  the 
defendant  did  not  intend  to  part  with  his  money  until  his 
title  was  secure. 


Glaicbrook  t.  Woodiow^  B.  R.  M>  40  Geo.  3.  6  T.  R.  366.  cited  in  3  Bot.  k 

Pul.  N.  R.  236. 
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So  where  A.  ooveoaiified  that  he  would,  on  or  before  a  ce#^ 
tain  day**,  convey  land  to  B.,  by  such  conveyance  as  B/v 
counsel,  should  advise;  in  consideration  of  which  B.  cove- 
nanted to  pay  A.»  at  or  uppa  the  execution  of  the  conveyn 
ance,  a  certain  sum  of  money ;  it  was  holden,  that  A.  could 
not  maintain  covenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  bad  conveyed ;  or  that  he 
was  ready  at  the  day  to  have  conveyed,  what  he  had  cove-, 
hanted  to  do,  and  that  be  bad  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented 
from, so  doing  by  some  act,  or  omission,  or  neglect,  on  the 
part  of  the  defendant. 

Mutual  find  independent  Covenants. — ^Where  covenants  are 
mutual  and  independent,  olie  party  may  maintain  an  action 
against  the  other  for  a  breach  of  his  covenants,  without  aver-' 
ring  a  performance  of  the  covenants  on  his,  the  plaintiff's 
'  part ;  and  the  defendant  cannot  plead  non-performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
plaintiff's  action'. 

In  covenant  on  articles  of  agreement**,  whereby  the  plain- 
tiff, who  was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service;  and, 
among  other  things,  covenanted  that  during  twelve  calendar 
inonths  (the  time  the  vessel  was  hired  for]  he  would  pay  all 
seamen's  wages  yearly ;  in  consideration  whereof,  the  de< 
fendant  covenanted  to  pay  the  plaintiff  42/.  every  month 
^during  the  year;  the  non-payment  whereof  was  the  breach 
assigned.     To  this  the  defendant  pleaded,  that  the  plaintiff  [ 

did  not  pay  the  seamen  according  to  his  covenant ;  on  de< 
murrer  to  this  plea,  it  was  insisted  by  the  plaintiff,  that  these 
were  mutual  covenants,  and  that  though  the  words  were  '*in 
consideration  thereof,"  yet  in  the  nature  of  the  thing,  this 
could  not  be  a  condition  precedent;  for  the  payment  of  the 
seamen,  by  the  plaintiff,  was  to  be  yearly :  of  the  plaintiff, 
by  the  defendant,  monthly;  so  that  from  the  manner  of  cove- 
nanting it  was  impossible  the  performance  of  the  act  to 
th     '  be  done  by  the  plaintiff  should  be  necessary  to  entitle  him  to 

an  action  against  the  defendant  for  not  doing  the  act  be  had 
covenanted  to  do ;  and  the  case  of  Thorp  v.  Thorp  was  cited« 
where  this  distinction  is  taken  by  Holt,  C.  J.  in  the  resolu- 
tion of  that  case;  Judgment  for  the  plaintiff;  Lord  Hard- 
wicke,  O.  J.  observing,  that  there  could  not  be  any  condition 
precedent  here  for  the  reason  given;  and  the  resolution  in 
Thorp  V.  Thorp  was  certainly  good  law ;  for  these  cases  did 

<n  Heard  v,  Wadh«m,  1  Eait,  619.  o  Rusion  v,  Coleby,  T.  7  Geo.  8.  B.R* 

n  OawAoa  v.  Myer,  Str.  712,  7  Mod.  236.  Ltacb>  edit. 
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iten  depend  so  ewcb  on  the  manner  of  paMiii^  tbe  aovemou, 

as  the  nature  of  tbem. 

'  It  wm' Agreed  beween  plaintiff  and  defendant^  by  inden- 
ture, that  in  consideration  of  500/.  plaintiff  should  instruct 
defendant  iii  bleaching  materials  for  making  paper,  and  per^ 
mit  defendant,  during  the  continuance  of  a  patent,  which 
plaintiff  had  obtained  for  that  purpose,  to  bleach  aucfa  tna- 
ferials  according  to  the  specification.  In  nursuance  of  this 
agreement,  the  plaintiff,  in  consideration  qwSO^.  paid,  and 
of  the  further  sum  of  9bOi.  to  be  paid,  to  4Blainti%Jn  the 
manner  herein  after  mentioned,  covenanlvitilit  he  wbuld, 
with  ail  potsible  expediHon,  instruct  the  defendant,  in  the 
manner  of  bleaching  the  materials.  The  defendant,  in  con- 
BideratioD  of  the  plaintifT'ii  covenants,  covfenaoted  that  be 
would  on  or  before  the  itlh  of  February,  1794,.  or  sooner, 
in  case  plaintiS*  should  before  that  time  ftave  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
the  further  sum  of  SAO/.  In  covenant  on  the  preceding 
agreement  the  breach  assigned  was,  the  non-payment  of  the 
S50/.  Special  demurrer,  that  it  was  not  averred  that  plain- 
tiff had  instructed  defendant  in  the  manner  of  bleaching  the 
materials.  Lord  Eenyon,  C.  J.  delivering  the  opinion  of  the 
court  said,  that  whether  these  ki|ds  of  coT^gMts  be  or  be 
not  independent  of  each  other,  m^Bcertainly  depend  on  the 
good  sense  of  the  ease.  If  one  flng  ia  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrueson  defendant's  co- 
venant, it  should  be  averred,  in  the  di.i  lamlion.  tluit  sucli 
thing  was  done.  "  Where  there  are  ni\iiu;il  promise*,  yet  if 
one  thing  be  the  consideration  of  the  ol  licr,  there  a  perform- 
ance is  necessary,  unless  a  day  is  oj)/ji)i>itril  for-  perform- 
ance." Per  Holt,  C.  J.  Salk.  1 13,  "  ii  a  Jay  Ik:  iippyinted 
for  the  payment  of  the  money,  and  the  day  is  to  happen  l>e- 
fore  the  thing  can  be  performed,  an  action  may  be  brought 
for  the  payment  of  the  money,  before  the  thing  be  done,"  ib. 
J  7 1  ■  Upon  the  authority  of  these  cases,  the  judgment  of  ^he 
court  must  be  in  favour  of  the  plaintiff,  if  upon  the  true  con- 
struction of  the  deed,  a  certain  day  be  fixed  for  the  payment 
of  the  money,  and  the  thing  to  be  done  may  not  happen  until 
after.  The  plaintiff  in  this  case  covenants  with  ail  possible 
expedition,  not  by  any  fixed  time,  to  instruct  the  defendant, 
and  in  consideration  of  the  plainti^'s  covenants,  the  derendant 
covenants,  that  he  wilt,  on  or  before  the  25th  day  of  February, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have 
instructed  the  defendant,  pay  him  the  further  sum  of  saoi^ 

p  CuiipbcUv.Joitt*,B.R.U.3ea.3.eT.It.S70. 
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be  accelerated,  but  should  not  in  any  eveet  be  delayed.  }nig- 
raeat  for  plaiatiJf.  N.  jd  a  aubaequent  case,  id  8  T.  B-  S70. 
Keoyon,  C.  J.  speaking  of  the  preceding  caae  of  Campbell  t. 
Jones,  said,  "  The  instruction  to  be  given  was  not  to  oe,  and 
could  not,  io  the  nature  of  the  thing  be,  performed  at  the 
aame  time  with  the  payment  of  the  money  by  the  defeodant 
for  which  a  certain  time  was  limited,  whereas  no  time  was 
liiiiiU'J  forgiviiu  tlie  instruction;"  and  Lawrence,  J.  in  the 
same  report,  p.  S74.  observiiir;  on  this  case,  said,  "  that  the 
instruttion  might,  consistently  with  the  plaintiff's  covenant 
as  well  be  given  after  aa  bclore  the  time  apecified  for  the 
payment  of  the  money  ;  atul  therefore,  it  waa  not  necessary 
.  to  lie  averred  in  an  action  to  iixovbt  the  money."  I  cannot 
dismiss  Jbe  consideration  of  this  subject,  without  taking  no- 
tice of  a  ctaaa  of  cases,  in  which  this  principle  baa  been  esta- 
llialted;  viz.  that  unless  tht;  non-performance  alleged  in 
breach  of  the  contract  goes  to  the  whole  root  and  considera- 
tion of  it,  the  covenant  broken  is  not  to  be  considered  as  a 
condition  precedent,  but  as  a  distuict  covenant,  for  a  breach 
of  which  the  party  injured  may  be  compensated  in  damages. 
The  first  of  this  claaa  ie  tbe  caae  of  Boot>e  v.  Kyrel,  which 
was  stated  by  Lawrence  J.  in  Glazebrook  v.  Woodrow, 
8  T.  R.  373.  as  follows.  The  plaintiff  had  sold  to  the  -de- 
fendant an  estate  in  Dominica,  with  the  negroes,  under  the 
usual  covenants  for  a  good  title,  quiet  enjoyment,  and  further 
aasurance,  in  consideration  of  a  sum  in  gross,  and  a  certain 
annuity  for  liws,  which  the  defendant  covenanted  to  pay, 
"  he,  t^  plaintiff,  well  and  truly  performing sU  and  singular 
the  covenants,  clauses,  recitals,  and  agreements,  in  the  said 
indenture  of  sale  contained  ;"  and,  in  bar  to  an  action  of  co- 
venant for  the  arrears  of  the  annuity,  besides  assigning 
breaches  of  epecific  and  partial  covenants,  the  defendant,  by 
bis  fourth  plea,  pleaded,  "  that  the  plaintiff,  at  the  time  of 
making  the  said  indenture,  had  not  in  himself  full  power, 
true  title,  and  good  and  lawful  authority,  to  bargain,  sell,  and 
release  the  said  plaintation  and  negroes,  &c.  in  manner  and 
form  as  in  the  said  indenture  mentioned."  The  court  asid, 
it  would  be  strange  if  such  a  defence  were  to  be  allowed, 
when  if  any  one  n^roe  on  the  plantation  were  proved  not 
to  have  been  the  property  of  the  plaintiff,  it  would  bar  his 
action  for  the  aoouity.  Lawrence,  J.  having  thus  stated  the 
case,  proceeded  to  observe,  that  the  judgment  of  the  court 
went  on  the  ground  that,  in  the  form  the  breachea  were  as- 
signed, the  plea  did  not  neceuarily  go  to  the  whole  <^  tha 

q  Rqioned  bia  inpnfccdy,  iu  2  Bl.  R.  ISlt.  tad  1  H.  B.  873.  n. 
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eomMermham:  but  If  the  plea  bad  beta,  that  tbo  pUiotiff 

bad  not  any  title  to  tbe  plaoUtioa,  be  did  not  know  that  it 
«rould  not'iiave  beea  held  sulficieat  Le  Blanc,  J,  obaenring 
upoDtbe  BamecaM,  said,  "Thesubstaatial  part  of  tbe  agree- 
ment beiog  tbe  cooveyaQce  of  tbe  property  in  respect  of  , 
which  the  aonuity  wai  to  be  paid,  the  court  held  it  to  be  no 
aoswer  to  an  action  for  tbe  annuity,  to  say,  that  the  plaio- 
tiff  had  not  a  good  title  in  some  of  the  negroes,  which  were 
upon  the  plantation  :  became  all  the  material  part  qf  the 
covenant  had  been  performed ;  and  the  |)lnintItV  li.iij  u  remedy 
upon  the  covenant  for  any  special  damage  sustained  for  the 
■  non -performance  of  tbe  rest;"  8  T.  R.  37.5.  The  case  of 
Boone  v.  Eyre,  was  recognized  by  Lord  Kenyon,  in  delivering 
the  opinion  of  the  court,  in  Campbell  v.  Jones,  6  T.  R.  678, 
£73.  and  stated  to  be  another  ground  for  giving  judgment  for 
the  plaintiff  in  that  case.  And,  in  tlie  case  of  Hall  v.  Caze- 
nove,  B.  R.  H.  44  Geo.  3.  i  East's  il.  4S3,  484.  Lawrence, 
i.,  having  stated  Boone  v.  Eyre  at  length,  applied  the  princi- 
ple of  the  decision  to  the  case  tfaen  before  the  conrt.  The 
dofctrine  laid  down  by  Ld.  Mansfield,  in  Boooc  v.  Eyre,  1  H. 
Bl.  373.  n.  and  6  T.  R.  673.,  viz.  "  that  where  mutual  cove* 
naitts  go  to  the  whole  of  the  consideration,  on  both  sides,  they 
are  mutual  conditions,  tbe  one  precedent  to  the  other  j  but 
where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it 
18  not  a  condition  precedent;"  was  relied  on  in  Ritchie  t, 
Atkinson,  10  East,  99&.  There  the  master  and  the  freighter 
of  a  vessel  of  400  tons  mutually  agreed  in  writing,  that  tbe 
abip,  being  every  way  fitted  for  the  voynge,  shoind  with  all 
convenient  speed  proceed  to  Peterebnrgb,  and  ttiere  load, 
from  tbe  freighter's  factors,  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London,  and  deliver  the  same 
on  being  paid  freight  for  hemp  5/.  per  ton,  for  iron  5ii.  a  ton, 
&c. ;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.  It  was  holden,  that  tbe  delivery  of  a  complete  cai:go 
was  not  a  condition  precedent,  but  that  the  master  might  re- 
cover freight  for  a  short  cargo  delivered  in  London  at  the  sti- 
pulated rates  per  ton,  the  freighter  having  his  remedy  in  da- 
mages for  sucn  short  delivery.  In  Havelock  v.  Geddes,  B.  R. 
10  East,  655.  the  authority  of  Boone  v.  Eyre  was  recognised 
by  Ld.  Eilenborough,  C.  J,  delivering  the  judgment  of  tbe 
court.  And  in  Davidson  v.  Gwyiine,  12  East,  380.  where 
freight  was  covenanted  to  be  paid  in  consideration  of  several 
things,  one  of  which  was  the  sailing  with  tbe  first  convoy; 
it  was  holden,  that  as  the  object  of  the  contract  was  the  per- 
formance of  the  voyage,  which  in  this  case  had  been  per- 
formod,  the  sailing  with  tlie  first  convey  was  not  to  be  con- 
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sidered  m  a  conditkNi  precedent,  but  m  a  distioct  ooireiniit^ 
for  the  breach  of  which  the  parly  injured  might  be  compea- 
sated  ID  damages.  It  was  holden  also,  id  the  same  case,  that 
the  covenant  for  the  right  and  true  delivery  of  the  goods  was 
satisfied  by  the  delivery  of  the  entire  number  of  chests,  and 
that  the  deteriorated  state  of  their  contents  afforded  no  an- 
swer to  this  action  for  the  recovery  of  the  freight,  the  defien- 
dant  having  a  cross  action  to  recover  damages  for  that 

Defendant  by  charter-party  covenanted  to  load  a  ship  at 
Jamaica  with  a  complete  cargo  of  sugar,  and  to  pay  freight 
for  the  same  at  the  rate  of  lOs.  6d.  per  cwt  T.ne  i^ent  of 
the  defendant  tendered  to  the  captain  a  cargo,  but  insisted 
upon  bis  signing  bills  of  lading  for  it,  at  the  rate  of  10^.  per 
cwt  The  captain  refused  to  take  it  on  board  on  these  terms. 
Lord  Ellenborough  held,  that  the  defendant  was  liable  for 
dead  freight    Hyde  v*  Willis,  3  Camp.  N.  P.  C  202. 

'  By  a  charter-party  a  ship  was  described  to  be  of  the  burdea 
of  two  hundrecf  and  sixty-one  tons,  and  the  freighter  cove- 
nanted to  load  a  full  and  complete  cai^o:  it  was  holden,  that 
the  loading  of  goods  equal  in  number  of  tons  to  the  tonnage 
described  in  the  charter-party  was  not  a  performance  of  this 
covenant ;  but  that  the  freighter  was  bound  to  put  on  board 
as  much  goods  as  the  ship  was  capable  of  cariying  with 
safeW.  Hunter  v.  Fry,  8  B.  &  A*  421.  By  a  charter-pirty 
the  ueighter  agreed  to  pay  for  the  ship  S00/»  per  month,  for 
six  months  certain,  and  so  in  proportion  for  any  longer  time 
that  she  might  be  in  his  employ ;  the  ship  was  to  be  kept  in 
repair  by  the  owner.  Before  the  termination  of  the  time, 
repairs  were  necessary,  which  occupied  twenty-eight  days ; 
it  was  holden,  that  the  freighter  was  not  entitled  to  deduct 
more  days  in  calculating  the  period  for  which  he  was  to  pay 
freight    Ripley  v.  Scaife,  5  B.  &  C.  167. 

For  a  further  illustration  of  this  branch  of  the  subject  see 
Blackwell  v.  Nash,  Str.  635.— Wyvill  v.  Stapelton,  Sir.  615. 
— Martindale  v.  Fisher,  1  Wils.  88.  and  ante,  p.  118. 

See  also  Boone  v.  Eyre,  2  Bl.  R.  1312.  and  erry  v.  Duotze, 
S  H.  Bl.  369. 

It  remains  oply  to  add  a  similar  observation  to  that  which 
was  made  at  the  close  of  the  third  section,  tit  Assumpsit,  ante, 
p.  118.  viz.  that  there  are  not  any  precise  technical  woitls  r^ 
quired  to  constitute  a  condition  precedent,  or  a  dependent  or 
independent  covenant  Whether  a  condition  be  precedent  or 
subsequent,  or  a  covenant  be  dependent  or  independent,  must 
be  gathered  from  the  words  and  nature  of#ne  agreement, 
which  is  to  be  construed  according  to  the  iut^nlion  of  the  par* 
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ties,  at  far  as  that  can  be  collected  from  the  instrament ;  and 
however  transposed  the  covenants  may  be*,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance.  When  it  is  once  estar 
blished,  that  the  stipulation  of  one  party  is  a  condition  preoe* 
dent  to  the  performance  of  the  covenant  by  the  other  party,  it 
follows  as  a  necessary  consequence,  that  an  action  cannot  b^ 
maintained  unless  performance,  or  that  which  the  law  con"* 
siders  as  equivalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  vested  in  the  plaintiff', 
liable,  however,  to  be  divested  by  the  non-performance  of  a 
condition  subsequent,  that  is  matter  of  defence  only,  and  must 
be  shewn  by  the  defendant. 


VII.  Cf  the  Pleadings: 

V 

1.  Accord  and  SatisfaiAum. 

2.  Eviction.  * 

3.  Infancy. 

4.  Lemed  hy  Distress* 

5.  Nil  habuit  in  tenemeniis, 

6.  Non  est  factum. 

7.  Non  infregit  eonventionem* 
6.  Perforfnance. 

9.  Release. 
10.  Set  off. 


1.  Accord  and  SaiirfacHofi. 

Accord  with  satisfection  is  a  good  plea  in  discharge  of 
damages  for  covenant  broken  (51). 

q  Per  Lord  Mansfield,  C.  J.in  Kin^^    r  Hotbam  ▼.  East    India    Companj, 
ston  V.  Pieston,  Doog.  889.  1  T.  R.  638. 


(51)  InSnow  v.Franklio,  Lutw.  358.  to  covenant  for'non-jpav- 
ment  of  rent,  the  omendant  pleaded  acc&rd  with  satisfaction  of  the 
covenant,  before  any  breach.  The  plea  was  holden  bad  on  demur- 
rer.    See  alto  Kaye  v.  Waghoni.  1  Taant.  428.  S.  P. 
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In  covenant  against  an  assignee  for  not  repairing  a  house*; 
the  defendant  pleaded  accord  between  bim  and  tte  plaiotiff; 
and  execution  thereof,  in  satisfaction  and  discharge  of  the 
want  of  repairs;  on  demurrer,  it  was  objected,  that  this  ac- 
tion of  covenant  was  founded  upon  the  deed,  which  cooM 
not  be  discharged  except  by  matter  of  as  high  a  nature;  and 
not  by  any  accord  or  matter  in  paU:  but  it  was  DMolved  by 
the  court,  that  the  plea  of  the  defendant  was  goad ;  and  this 
distinction  was  taken :  where  a  duty  accrues  by  the  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  sum  of  money;  ip  that  case, 
the  duty,  which  is  certain,  takes  its  essence  and  operation 
originally  and  solely  by  the  writing,  and  therefore  it  muat  be 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be 
merely  in  the  personalty*  (69).  But  where  no  certain  duty 
accrues  by  the  deed,  but  a  wrong  or  subsequent  default^  toge- 
ther with  the  deed,  gives  an  action  to  recover  damages,  which 
are  only  in  the  personalty,  for  such  wrong  or  default,  accord 
with  satisfaction  is  a  good  plea,  as,  in  this  case,  the  covenant 
does  not  give  the  plaintiff,  at  the  time  of  making  it,  any  cause 
of  action,  but  the  tort  or  default  in  not  repairing  the  house, 
together  with  the  deed,  gives  an  action  to  recover  damages 
for  the  want  of  reparation.  The  action  is  not  founded  merely 
on  the  deed,  but  on  the  deed  and  the  subsequent  wrong; 
which  wrong  is  the  cause  of  action,  and  for  which  damages 
shall  be  recovered;  and  in  every  action  where  compensation 
is  demanded,  by  way  of  damages  only,  accord  executed  is  a 
good  bar. 

The  plaintiff  being  seised  in  fee  of  a  measua^  and  lands', 
one  parcel  of  which,  consisting  of  about  one-third,  lay  conti- 
guous to  the  land  of  one  £•  P.,  in  consideration  of  a  sum  of 
money,  and  the  covenant  herein  after  -mentioned,  bv  inden- 
ture released  the  said  parcel  of  land  to  E.  P.  in  fee,  who 
thereupon  covenanted,  for  herself  and  her  assigns,  that  she 
would,  from  time.to  time,  and  at  all  times  thereafter,  pay  one- 

•  Blake*i  case,  6  Rep.  43.  b.  Cio.  Jac.    t  See  next  case. 

99.  S.  C.  by  Uie  name  of  Alden  v.    a  Rogen  t.  Payne,  MSS.  %  WiU.  276. 
Blagae.  8. 0.  briefly  gtated. 


(52)  A  collateral  agreement  by  parol  cannot  be  pleaded  to  inva* 
Ijdate  a  claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  condi- 
tioned for  the  performance  of  an  award,  a  parol  agreement  between 
the  Darties  to  wave  and  abandon  the  award  cannot  be  pleaded.— 
Braddick  ▼.  Thompson,  8  East,  344.  See  Thompson  v.  Brown,  7 
Taunt.  656.— Sellers  V.  Bickford,  8  Taunt.  31. 
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third  part  of  all  Ae  taxes  and  asseflstneiita  that  abotild  be  im- 
posed on  the  said  messua^  and  land;  the  parcel  of  )and  came 
to  the  defendant  by  assignment,  who  neglected  to  pay  the 
one-third  part  of  the  taxes  for  several  years.  The  plaintiff 
having  declared  for  a  breach  of  covenant,  in  the  years  1759 
1700, 1,  9.  3,  4,  5,  and  6,  the  defendant  pleaded,  that  in  Mi' 
cbaelnias  Term,  176(1,  he  commenced  an  action  against  the 
plaintiff,  and  one  R.  J.,  for  certain  trespasses  committed  by 
them  upon  the  lands  and  goods  of  the  defendant;  and  there- 
upon afterwards,  to  wit,  on  the  «Sd  January,  1767,  it  was 
agreed  (not  saying  by  deed,)  that  the  defendant  should  put 
an  end  to  his  suit,  and  that  plaintiff  and  R.  J.  should  pay  a 
certain  sum  of  money,  and  costs;  and  that  theplahMffsfJuld 
reUnquisA  all  damages  and  demandg,  which  he  then  had  against 
the  defendant;  the  plea  then  averred,  that  the  defendant  did 
not  further  prosecute  his  suit  against  the  plaintiff  and  R.  J 
and  prayed  judgment  of  the  action.  On  general  demurrer 
to  this  plea,  it  was  objected,  that  a  covedant  to  pay  money 
which  was  by  deed,  could  not  be  discharged  without  deed  • 

^  ?.L*^«.T?*^"  ^***  i?®  ^^'^'  ^^  ^"^  judgment  for 
plaintiff.    Blake's  case,  6  Rep.  44.  a.  was  cited. 

Covenant  bjr  the  heir  in  reversion*  against  executor  of  te- 
nant for  life,  for  breach  of  covenant  in  testator,  in  not  repair- 
ing the  house  demised;  plea,  that  the  testator,  tenant  for  life 
died  on  such  a  day,  and  that  afterwards  it  was  agreed  be^ 
tween  the  plaintiff  and  defendant,  that  defendant  should' qui- 
etly depart  and  leave  possession  to  the  plaintiff,  and,  in  con- 
sideration thereof,  the  plaintiff  agreed  to  discharge  him  from 
the  breach;  and  averred,  that  within  five  days  from  the  dm 
of  agreement,  he  left  the  house*  On  demurrer,  the  plea  was 
holden  to  be  bad;  for  the  time  was  not  fixed  by  the  terms  of 
the  agreement,  when  the  executor  should  depart ;  and  al- 
though it  was  averred  that  he  departed  within  five  days!  vet 
that  would  not  aid  the  first  uncertain^;  for  the  agreement 
was  the  foundation  of  the  whple,  which  ought  to  be  certain 
when  it  should  be  performed.  ' 


2.  Eviction, 

To  covenant  for  rent  arrear,  the  lessee  may  plead^  that  he 
was  evicted,  by  the  lessor,  from  the  demised  premises,  and 
^ept  out  of  possession  until  after  the  rent  in  quesUon  became 
due;  for  an  eviction  occasions  a  suspension  of  the  rent;  but 
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a  mere  trefipafls  will  not;  for  whereto  GOTe«ant  for  rent  $f* 
rear  for  a  dwelUng-houa^,  the  defendant  pleaded  that  the 
lessor  had  taken  away  a  pent-house,  fixed  to  the  dwelling- 
bouse,  and  part  of  the>demised  premises;  on  demurrer,  the 
court  held  that  the  fact  stated  in  the  defendant's  plea  being 
a  mere  trespass,  for  which  the  defendant  might  have  a  le- 
roedy  by  action,  would  not  operate  v%  a  suspension  of  the 
rent  Although  rent  is  suspended  by  an  entry  ipto  partP,  yet 
on  a  demise  of  a  messuage  with  the  appurtenances,  the  cove^ 
nant  to  repair  is  not  suspended  by  an  entiy  into  the  back 
yard,  the  lessee  remaining  in  possession  of  the  messuage. 
Snelling  v.  Stag,  Bull.  N.  P.  165. 

It  is  to  be  observed^  that  if  a  tenant  would  excuse  himself 
from  payment  of  rent  upon  an  eviction  b^  a  stranger,  be 
mgst  shew  that  such  stranger  had  a  good  title  to  evict  him: 
and,  in  order  to  give  the  plaintiff  a  proper  opportliaity  of 
controverting  such  title,  the  defendant  must  shew  partknh 
larly  how  it  arises;  for,  if  it  were  sufficient  to  allege  that  the 
stranger  had  a  good  title,  a  sinsle  issue  could  not  be  taken  on 
it;  and  as  the  legality,  as  the  fact  of  the  title,  would  be  com- 
plicated together,  the  jury  would  be  entangled  with  auestiooi 
of  law,  which  are  proper  for  the  consideration  of  toe  court 
only.  To  avoid  this  mconvenience,  it  is  necessaiy  that  tb« 
title  should  be  specified. 

3.  Infancy. 

Af  the  common  law,  infants  are  not  bound  by  covenants 
which  operate  to  their  disadvantage.  Hence  a  defendant 
may  insist  on  bis  non«age,  as  a  defence  to  an  action  of  cove- 
nant! but  this  defence  must  be  pleaded  specially,  and  cannot 
be  given  in  evidence  on  non  est  factum.  The  stat  5  Eiis; 
c.  4.  whereby  infants  are  enabled  to  bind  themselves  appren- 
tices, has  not  altered  the  common  law  as  to  the  binding  force 
of  covenants  entered  into  by  infants,  at  least  where  the  cove- 
nants are  collateral  covenants.  This  point  appears  to  have 
been  doubted  formerly^,  but  was  fully  established  in  the  fol- 
lowing case: 

In  covenant  against  an  apprentice  for  departing  from  the 
plaintiflTs  service'  without  license,  within  the  time  of  his  ap« 

t  Roper  T.  Lloyd,  T.  Jones,  148.  dtsd       ▼.  TweUs,  B.  R.  M.  9  Geo.  3.  HSS. 

by  Dunning,  in  Hunt  v.  Cope,  Cowp.        and  Ca.  Temp.  Hudw.  172. 

242.  c  Fleming  ▼.  Pitman,  Winch,  63,  Hatt 

a  DoiTell  V.  Andrewi,  Hob.  190.  63.  S.  C.  £.  T.  21  Jac 

b  Per  Loid  Hardwtcke,C.J.  in  Jordan    4  Gylbert  y.  Fletcher,  Cro.  Car.  178L 

Lilly's  oue,  7  Mod.  16.  ft.  P. 
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prenticethtp;  the  defendant  pleaded,  that  at  tbe  time  of  mak- 
mg  Uie  indenture  he  was  within  age.  On  demurrer,  judg« 
ment  was  given  for  tbe  defendant;  tne  court  being  unanimous 
that,- although  an  .infant  might  voluntarily  bind  himself  an 
apprentice,  and  if  he  continued  an  apprentice  for  seven  years^ 
might  have  the  benefit  to  use  his  trade;  yet,  neither  at  the 
common  law,  nor  by.  stat.  5  Eliz,  c«  4.  did  a  covenant  or  ob- 
ligation of  an  infant,  for  his  apprenticeship,  bind  him;  nor 
did  any  remedy  lie  against  an  infant,  upon  such  covenant. 
See  a  dictum  to  the  same  effect,  with  the  exception  of  spe- 
cial custom,  in  Whittin^ham  v.  Hill,  Cra  Jac.  494.  By  tbe 
custom  of  London,  an  mfant  may  bind  himself  by  covenant 
in  an  indenture  of  apprenticeship*  %  RoL  R.  305.  Code  v. 
Holmes,  Palm.  36U  Anon.  1  Lev*  12.  Horn  v.  Chandler, 
1  Mod.  271. 

Covenant  upon  an  indenture  of  apprenticeship*  by  the 
master  against  tbe  father;  breach,  that  the  apprentice  ab- 
sented himself  from  the  service;  plea,  that  the  son  faithfully 
served  until  he  came  of  age,  and  that  he  theq.  avoided  the 
indenture,  it  waa  holden,  that  this  was  no  answer  to  the  ac- 
tion. 

4.  Levied  by  Distress* 

In  covenant  for  non-payment  of  rent  ^  the  defendant  can- 
not plead,  lewed  by  distress:  because  it  amounts  to  a  con- 
fession, that  the  rent  was  not  paid  at  the  time  appointed;  for 
the  plaintiff  could  not  have  distrained,  if  the  rent  had  not 
been  in  arrear  at  the  dqr. 

5.  Nil  habtUt  in  tenementis. 

If  a  lease  be  by  indenture,  the  lessor  and  lessee  are  con- 
cluded from  avoiding  the  lease:  and  if  an  action  be  brought, 
and  the  plaintiff  declare  on  the  indenture',  and  the  defendant 
pleads  that  the  lessor  nil  habtut  in  tenementis^  the  plaintiff, 
instead  of  replying  the  estoppel,  may  demur:  because  the 
estoppel  appears  on  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  rent^:  it  was  stated  in  the  declaration,  th%|t 
J.  P.,  on  a  certain  day,  was  seised  in  fee,  and  on  the  siame 

e  Cumiog  ▼.  Hill,  3  B.  and  A.  59.  %  Palmer  v.  Ekins,  Str.  818.  11  Mod. 

t  Han  ▼.  Savil,  1  Brownl.  19,    2  411.    Leach*t  ed.  Lonf  Raym.  1S50. 

Browiil.S73.S.C.  S.  C 

h  Palmer  v.  EkioB,  ul^i  supra. 
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day  demiMd  by  iodentufe  to  the  defiBodant;  that  J.  T«  irfker- 
wfirdf  aatigned  the  reveraion  in  fee  to  the  plaiiitiff.  Plei, 
that  before  the  demite  and  asBignment  of  the  reveraion  to  the 
plaintiff,  J.  P«  conveyed  the  premises  to  J.  &  in  fee,  and  tm- 
versed,  that  at  any  time  after  that  conveyance  J,  P.  was  seitBd- 
in  fee.  On  general  demurrer  it  was  holden,  that  JJiis  plea  vras 
a  special  nil  kabmt  s»  ienemenUs^  which  was  no  more  to  be 
allowed,  where  the  demise  was  by  indenture,  than  a  general 
pka  of  that  kind ;  and  although  the  plaintiff  was  an  assignee, 
yet  he  might  take  advantage  of  the  estoppel,  because  it  rsa 
with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re- 
pairing*, the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised:  on  special  demurrer,  the 
plea  was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted 
to  set  up  any  objection  to  the  title  of  his  landlord,  under 
whom  he  holds:  this  is  not  a  mere  technical  rule,  but  one 
founded  in  public  convenience  and  policy.  Hence  a  lessee 
of  land  in  the  Bedford  level^  cannot  object  to  an  action  by 
his  landlord  for  a  breach  of  covenant,  in  not  repairing,  that 
the  lease  was  void  by  the  stat  15  Car«  9.  c.  17.  for  want  of 
being  registered.  The  act  meant,  for  the  protection  of  titles^ 
that  leases  and  conveyances,  within  this  district,  should  be 
re^stered,  that  every  person  interested  in  the  inouiry  might 
know  in  whom  the  title  to  such  land  was;  and,  therefore,  as 
against  persons  who  have  been  deceived  by  the  omission  to 
register,  or  even  as  against  those  who,  without  being  deeehred, 
knew  that  the  act  had  not  been  complied  with,  and  relied  on 
it,  the  legal  objection  might  prevail  at  law;  but  not  as  be- 
tween the  parties  themselves  to  the  lease,  between  whom  the 
act  was  not  meant  to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease*, 
by  the  assignees  of  the  lessor  (a  bankrupt) ;  the  defendant 
pleaded,  that  the  lessor  ml  habuU  in  tenementis;  it  was  holden 
bad,  on  general  demurrer.^  In  like  manner,  it  has  been  ad- 
judged*, that  an  assignee  of  lessee  under  a  lease  by  indenture 
cannot  plead  that  the  lessor  did  not  demise. 

It  may  be  observed  that,  in  the  preceding  cases,  the  want 
of  title  did  not  appear  on  the  face  of  the  declaration ;  aud  it 
seems  that,  in  order  to  give  a  party  the  benefit  of  an  estop- 
pel, in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a 

i  Blake  v.  FoiAer,  8  T.  R.  487.  '  1  Farkcr  asd  oUien,  ftssignees  of  Sted, 

k  HodBon  v.  Sharpe,  10  Eaf t,  350.  (a  bankrupt)  y.  ManoiDg,  7  T.  R.  537. 

m  Taylor  v.  Needham,  2  Taunt.  278. 
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good  title  must  appear  on  the  face  of  the  declaration;  for  in 
Nokes  T.  Awdor,  Cro;  E!liz.  873.  436.,  it  was  resolved,  by  all 
the  iudges^  that  although  they  would  not  intend  a  lease  to  be 
good  by  estoppel  only,  yet  where  it  appeared  on  the  face  of 
the  declaration  to  be  so,  the  assignee  of  such  a  lease  could 
not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  lease.     So  where  covenant  was  brought 
against  a  lessee  for  years*,  on  an  indenture  of  lease,  and  it 
appeared  on  the  declaration,  that  the  lease  was  executed  by 
a  tenant  for  life;  that  the  plaintiff,  the  reversioner,  who  was 
then  under  age,  was  named  in  the  lease,  but  that  the  lease 
bad  not  been  executed  by  him  until  after  the  death  of  the 
tenant  for  life,  judgment  was  given  for  the  defendant,  on  the 
ground  that  the  lease  was  void  by  the  death  of  tenant  for 
life:  Buller,  J.  observing,  that  the  court  could  not  proceed 
on  the  doctrine  of  estoppel  in  this  case,  because  it  was  ad- 
mitted by.  the  plaintiff,  on  the  pleadings,  that  he  did  not  exe- 
cute until  after  the  death  of  the  tenant  for  life.   So  where  the 
plaintiff  declared,  that  by  deed  made  between  her  as  eUtar^ 
ney  ft  J.  8.^  on  the  one  part,  and  the  defendant  on  the 
other  part,  she  demised  a  house  to  the  defendant,  and  that 
he  covenanted  to  pay  the  rent  to  J.  S.,  and  then  assigned  a 
breach  in  the  non-payment  of  the  rent,  to  the  damage  of  the 
plaintiff  (the  attorney).    On  demurrer  it  was  objected/  that 
the  lease  was  void,  because  the  plaintiff  acting  only  as  attor- 
ney to  J.  S.,  it  should  have  been  made  as  a  lease  from  him, 
and  in  his  name^,  and  that,  the  lease  being  void,  the  covenant 
to  pay  the  rent  was  void  also.    E  corUra  it  was  insisted,  that 
the  instrument  being  under  seal,  the  defendant  was  estopped 
from  saying  the  plaintiff  did  not  demise.   But  the  court  ueld^ 
that  it  appearing  oil  the  declaration  that  the  lease  was  void, 
because  it  was  not  made  in  the  name  of  J.  S.  whose  house  it 
appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his  at- 
torney, there  could  not  be  any  estoppel,  and  then  the  cove- 
nant to  pay  the  rent  was  void,  and  consequently  the  plaintiff 
could  not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  in* 
terest,  which  interest  majf  be  co-extensive  wHh  the  lease  in 
point  of  duration,  but  in  hot  determines  before  it,  the  lease 
may  then  be  avoided,  and  tt^e  parties  are  not  estopped  from 
shewing  the  facts  which  determined  the  lease;  as  where  A.» 
lessee  for  life  of  B.,  makes  a  lease  for  years'*,  by  deed  indent- 
ed, and  afterwards  purchases  the  reversion  in  fee;  B.dies; 

n  Ludford  v.  Barber,  1  T.  R.  86.  p  See  Wilks  v.  Back,  2  Ettt,  142. 

o  FroDtin  v.  Small,  Ld.  Raym.  1418.        q  1  Inst.  27.  b.     See  Treport's  case, 
Str.  705.  S.  C.  6  Rep.  15  a.  to  the  same  effect. 
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A.  shall  avoid  his  own  lease;  for  he  may  confess  and  avoid 
the  lease,  which  took  effect  in  poibt  of  niterest,  and  deter- 
mined by  the  death  of  B.  (53.)  So  where  covenant  was 
brought  by  plaintiff%  as  heir  in  reversion  in  fee  to  bis  bro- 
ther, on  an  indenture  of  lease  for  years,  made  to  defendant 
by  plaintiff's  father,  and  breach  assigned  for  want  of  repairs; 
defendant  pleaded,  that  the  father  was  tenant  for  life  only, 
and  that  the  lease  had  determined  by  his  death,  and  traversed, 
that  after  the  making  the  lease,  the  reversion  in  fee  bad  be- 
longed to  the  father;  on  demurrer,  judgment  was  given  for 
the  defendant:  for,  as  was  said  in  argument,  and  adopted  by 
the  court,  though  during  the  father's  life,  the  lessee  would 
have  been  estopped  from  saying  that  the  father  had  not  the 
reversion  in  him,  yet  on  his  death  the  lease  was  at  an  end; 
and  the  lessee  was  not  estopped  from  pleading  the  truth  by 
confessing  and  avoiding  the  lease;  and  it  was  holden,  that 
the  traverse  was  well  taKen,  So  where  the  declaration  stated, 
that  plaintiff  and  his  wife,  since  deceased,  by  indenture  de- 
mised certain  premises  to  defendant  for  years,  yielding  and 
paying  to  plaintiff  and  his  wife  a  yearly  rent,  with  a  covenant 
to  pay  the  rent  to  ibe  plaintiff  and. his  wife,  and  then  averred 
that  on  such  a  day  wife  died,  and  afterwards  rent  became 
due  and  ^n  arrear  to  plaintiff:  defendant  craved  oyer  of  the 
indenture,  (whereby  it  appeared,  that  the  reddenmm  vrta  to 
the  husband  and  wife,  and  the  heirs  of  the  wife,  and  the  co- 
venant to  pay  rent  was  in  the  same  form,)  and  then  pleaded 
that  the  premises  were  the  estate  of  the  wife,  and  that  the 
plaintiff  had  nothing  in  them  but  in  right  of  his  wife ;  that 
on,  &c.,  she  died  without  issue,  leaving  J.  S.  her  heir,  where- 
upon all  the  estate  of  the  plaintiff  ceased,  and  J.  S.  threatened 
to  enter  and  eject  deifendant,  unless  he  attorned,  whereby  he 
was  compelled  to  attorn,  and  become  tenant  to  J.  S.  Gene- 
ral demurrer  and  joinder.  It  was  holden\  that  the  plea  was 
good,  for  that  some  interest  having  passed  by  the  lease  from 
plaintiff  and  his  wife,  it  could  not  work  by  estoppel ;  and  the 
defendant,  was  therefore  entitled  to  show  that  plaintiff's  in- 
terest had  ceased. 


r  Bradnen  v.  Roberts,  2  Wilt.  US. 
■  Hill  V.  Saundera,  (in  error,)  affirmiiM^ 
judgment  of  C.  B.  4  B.  wd  C.  a^* 


See  the  decision  of  C.  B.  in  2  Bingfa. 
112. 


(53)  This  case  having  been  cited  in  Giltnan  v.  Hoare,  Salk.  275. 
Holt,  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  life 
has  a  freehold,  which  is  a  ereater  estate,  and  the  lease  will  not  re- 
quire any  estoppel,  if  the  liS  endare. 
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,         &,  Non  est  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant, 
but  the  defendant  may  plead  that  the  deed  (on  which  .the 
plaintiff  has  declaredj  is  not  his  deed.  This  plea  puts  in 
issue  the  due  execution  of  the  deed,  which  it  is  incumbent 
on  the  plaintiff  to  prove.  If  there  be  a  subscribing  witness 
to  the  deed,  the  execution  must  be  proved  by  such  wit- 
ness (34).  But  payment  of  monejr  into  court  on  one  of  the 
breaches  assigned  in  the  declaration^  dispenses*  with  proof 
of  the  execution  of  the  deed,  although  one  of  the  pleas  be 
the  plea  of  non  est  faction. 

To  support  the  plea  of  non  est  factum^  the  defendant  may 
give  in  evidence  any  thing  which  proves  the  deed  to  be  void 
at  the  time  of  pleading;  as  drawing  a  pen  through  a  line  or 
material  word;  rasure;  addition  to,  or  other  alteration  of  the 
deed  in  a  material  part";  or  a  material  variance  between  the 
deed  declared  on  and  the  deed  produced  in  evidence';  unless 
where  the  defendant  craves  oyer  of  tb«  deed^,  and  sets  it  out; 
for  then  the  only  question  is,  whether  the  deed  set  out  was 
executed  by  the  defendant.  The  deed  set  out  on  oyer  is 
thereby  made  part  of  the  declaration. 

In  covenant  on  a  lease  of  **  the  veins  of  coal  under  certain 
farms  and  lands  therein  described,  situate  in  the  parishes  of 
B.  and  M.  then  in  the  several  occupations  of  A.,  B.,  and  C; 
with  liberty  to  dig  any  pits,  shafts,  levels,  soughs^  &c./'  the 
declaration  varied  from  the  deed,  1st,  by  stating  that  the 
land  was  set  out  by  admeasurement^  instead  of  by  reputes 
iion;  2dly,  in  changing  the  words  soughs  to  sloughs;  ddly, 
in  stating  the  lands  to  be  situate  in  the  parish  of  B.  and  M., 
instead  of  the  parishes  of  B.  and  M. ;  and  4thly,  in  stating 
them  to  be  in  the  occupation  of  A.  B.  and  C,  instead  of  in 
the  several  occupations  of  A.  B.  and  C.  Held*,  that  the  first 
and  third  variances  were  fatal;  but  that  the  second  and  fourth 
were  immaterial. 

t  Bandall  ▼.  Lynch,  2  Campb.  357.  Hoftr  v.  Mill,  pott  SwftUow  ▼.  Beau- 
Lord  Ellenborougfa,  C.  J.  most,  3  B.  and  A.  765. 

11  Whelpdale's  case,  5  Rep.  119.  b.  Pi-  y  Snell  ▼.  Snell,  4  B.  and  C.  741. 

got'scase,  11  Rep.  27.  a.  z  Moigan  v.  £dwai4t  and  others,  2 

z  Pitt  ▼.  Green,  9  East,  188.  Bowditch  Marsh.  Rep.  96. 
v.Mawl^,  1  Camp.  N.  P.  C.  19S. 


(54)  For  the  exceptions  to  this  rule,  see  post  tiu  Debt  on  bond; 
non  'est  factum,  p. 
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Plaintiff  declared,  that  by  indenture  deTendant  demised  to 
plaintiff  *'  all  that  wharf  or  deal  pound  known  by  the  name 
of  Mad  Mead,  the  wharf,  stage,  and  storehouse  on  the  wharf 
or  stage,  the  ttare-kouses  am  dwelling-house  adjoining  the 
Anchor  Inn,  together  with  all  the  wbarfiE^e  and  store-rooa» 
of  all  goods  landed  or  shipped  thefefrom ;  together  with  all 
wharfage  arising  from  all  coals,  &c.:'*  and  that  defendant 
covenanted  with  plaintiff,  that  he  (defendant,)  would  not 
suffer  any  wharf  to  be  erected  on  any  of  bis  estates  within 
the  parish  of  Milbrook,  to  the  injury  of  the  wharf  thereby 
demised;— and  then  assigned  as  a  breach,  that  the  defendant 
did  suffer  a  wharf  to  be  erected  on  his  estate,  and  continued 
there,  whereby  the  plaintiff  had  been  deprived  of  divers  gains 
and  profits  which  would  otherwise  have  accrued  to  him  for 
wharfage  dues,  store-room,  and  reward  in  respect  of  goods 
which  might  and  would  otherwise  have  been  landed,  stored, 
and  shipp^  from  the  wharf  demised  to  him,  &c.  Plea,  mm 
e$i  factum.  At  the  trial,  before  Chambre,  J.  at  the  assizes 
for  the  county  of  Southampton,  upon  the  production  of  the 
indenture,  it  appeared  to  be  a  demise  (inter*€Jia,j  of  the 
itarc'house  (not  store-houses,)  and  dwelling-house  adjoining 
the  Anchor  Inn ;  whereupon  it  was  objected^  on  the  part  of 
the  defendant,  that  this  was  i^  fatal  variance,  and  the  judge 
being  of  that  opinion,  directed  a  nonsuit.  Upon  a  rule  for 
setting  aside  the  nonsuit,  the  court  of  B.  R.  concurred^  in 
opinion  with  the  learned  judge,  and  discharged  the  rule. 

So  coverture  of  the  defendant,  at  the  time  of  execution, 
may  be  given  in  evidence  under  this  issue. 

In  covenant,  the  declaration  stated  a  joint  demise  by  bus- 
band  and  wife^  Plea,  non  est  factum.  It  appeared  in  evi- 
dence, that  the  husband  was  tenant  for  life,  with  remainder 
to  the  wife  for  life,  and  that  they  had  jointlv  demised  to  the 
defendant.  After  verdict,  a  motion  was  made  for  a  new  trial, 
on  the  ground,  that  the  demise  stated  was  an  impossible  de- 
mise: for  the  husband  alone  had  the  power  of  demising,  and 
the  wife  could  only  confirm;  the  court  discharged  the  rule: 
and  Blackstone,  J.  said,  **  The  issue  is,  that  there  is  no  such 
deed  as  stated  in  the  declaration;  if  in  fact  such  a  deed  ap- 
pears, the  defendant,  who  is  in  possession  under  it,  shall  not 
question  the  title  of  the  plaintiffs  to  make  such  demise,  and 
thereby  evade  the  performance  of  what  he  himself  has  stipu- 
lated." And  Nares,  J.  said,  on  the  issue  of  nan  est  faeium  in 
covenant,  the  deed  only  must  be  proved. 


a  Hoar  v.  Mill,  4  M&uie  and  Selwyn,  b  Riend  ▼.  Eastbrook,  2  Bl.  Rep. 

470.  1 152. 
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If  the  phiiktiff  deeltm  fbr  a  breach  of  coivouit,  aiid  sttUift 
tlie  eovenaitt,  by  itself,  in'  its  own  absolute  terais^  without 
the  Qualifying  comett,  which  belongs  to  it,  this  bein;  an  im^ 
true  statement^  in  point  of  substance  and  eifect,  of  the  deed» 
will  entitle  the  ddTendant  to  a  nonsuit  on  the  ground  of  a 
variance,  on  the  plea  of  mm  eii/aeium\ 

Releasors  covenanted  that^br  and  naiwiihsiamUng  any  act, 
%e.  by  them  or  either  qf  ihm  done  to  the  eonhxiry,  they  had 
good  title  to  convey  certain  lands  in  fee ;  and  tdio^  that  they 
or  some  or  one  of  them,  for  and  notwithstanding  any  such 
matter  or  thing  as  aforesaid,  had  good  right  and  full  power 
to  convey,  &c.;  and  likewise,  that  the  releasee  should  peace* 
ably  and  quietly  enter,  bold,  and  enjoy  the  premises  granted^ 
without  the  lawful  let  or  disturbance  of  the  releasors  or  their 
beirs  or  assigns,  or  for  or  by  any  -other  person  or  persons 
whatsoever,  and  that  the  releasee  should  be  kept  harmless 
and  indemnified  by  the  releasors  and  their  heirs  against  iill 
other  titles,  charges,  &c«,  save  the  chief  rent  payable  out  of 
the  premises  to  the  lord  of  the  fee.  It  was  holden',  that  the 
generality  of  the  covenant  for  qtdet  enjoyment ^  against  the 
releasors  and  any  other  person^  was  not  restrained  by  the  qua- 
lified covenants  for  goM  title  and  right  to  convey  ;  and,  con» 
sequently,  although  the  declaration  stated  the  covenant  for 
quiet  enjoyment  in  its  own  absolute  terms,  yet  on  non  est/cKS 
turn  tbere  was  not  any  variance. 

The  declaration  set  forth  a  covenant  to  repair  generally. 
Plea,  non  est/actum.  The  deed,  when  produced,  contained 
an  exception  of  fire  and  other  casualties.  This  was  holden  to 
be  a  fatal  variance*. 

If  nil  debet  be  pleaded  to  covenant  on  an  indenture  of  lease, 
for  non-payment  of  rent,  the  plaintiff  may  demur^ 

7«  Non  hkfn^t  eonvenikmem* 

I  am  not  aware  of  any  case  at  common  law  (55)  in  which 
non  infregit  conventionem  has  been  holden  to  be  a  good  plea 
on  demurrer ;  if  it  can  be  pleaded  in  any  case  it  must  be  in 

e  Adm.  per  Cor.  in  HoweU  ▼.  Rich-    d  Howell  ¥.Ricbardft,  11  But,  633. 
uds,  11  East,  633.    But  tee  Gordon    e  Tempany  v.  Burnand,  4  Camp.  30. 
¥.  Gordon,  1  Starkie,  N.  P.  C.  294.       f  Tyndal  ▼.  Hutchinson,  3  Lev.  17a 


(55)  By  Stat.  1 1  G.  U  c*  30.  s.  43.  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  in* 
surance  companies  (Royal  Exchange  and  London  Assurance),  the 
defendants  may  plead  that  **  they  have  not  broke  the  covenants^  in 
such  policy  contained,  or  any  of  tnem/' 
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die  siogle  case  where  the  dedamtioa  states  a  single  brtach  d[ 
corenant  in  the  affiriiiative»  aod  concludes  with  an  aCBrma- 
tive  alic^tion*  **  And  so  the  defendant  has  broken  hia  co- 
Tenant'* 

In  the  following  cases,  the  plea  of  mm  h^regit  amoentiomem 
was  holden  to  be  improperly  pleaded. 

In  covenant  on  a  lease*,  for  not  repairing  the  premises  de- 
mised, the  plaintiff  assigned  several  breacbea  Plea,  nan  in" 
fregit  eanveniionem.  On  demurrer,  the  court  gave  judgment 
for  the  plaintiff,  on  these  grounds ;  Ist,  That  the  plea  was 
too  general;  for  several  breaches  were  assigned:  sid,  That 
the  breach  being  in  non  repdrandog  non  iftfregii  eon/oeniionem 
could  not  be  a  good  plea ;  because  two  negatives  could  not 
make  a  good  issue. 

So  where  in  covenant^  the  breach  assigned  was  for  non* 
payment  of  an  annuity;  the  defendant  pleaded  that  he  had 
not  broken  his  covenant;  special  demurrer,  that  thet)reach 
and  plea  both  being  in  the  negative^  there  was  not  kny  issue. 
Judgment  for  the  plaintiff. 

So  where  plaintiff  declared  on  a  covenant  for  quiet  enjoy- 
ment*,  and  assignM  several  breaches,  in  which  were  stated 
evictions  by  different  persons,  and  concluded  with  these 
words,  **  and  so  the  defendants  have  not  kept  their  cove- 
nants.'* Th0  defendants  pleaded  non  infregU  eanventianenu 
On  speciali^murrer,  assigning  for  causes,  that  the  plea  at- 
tempted tOfTput  in  issue  several  matters,  and  to  make  an  issue 
out  of  t\vo  negatives,  the  court  gave  judgment  for  the  plain- 
tiff, observing  that  the  plea  was  only  argumentative^  and 
therefore  an  improper  plea. 

8.  Performmnee* 

If  all  the  covenants  be  in  the  affirmative^,  the  defendant 
may  plead  generally,  performance  of  all :  but  if  any  be  in 
the  negative,  to  so  many  he  must  plead  specially,  (for  a  ne- 
gative cannot  be  performed,)  and  to  the  rest  generally  (56)* 

g  Pitt  ▼.  RuBsel,  3  Lev.  19.  Taylor  v.      i  Hodgson  ▼.  The  East  India  Company, 

Needbain,  2  Taunt  278.  8  T.  R.  278. 

h  Booot  V.  Eyre,  2  Bl.  Rep.  1312.  k  1  Init.  303.  b. 


(56)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the 

Crformance  of  covenants.     Cropwell  v«  Peachy,  Cro.  £liz«  691. 
this  case,  advantage  was  taken  of  the  wrong  pleading,  by  de- 
murrer. 
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So  if  anjr  of  the  covenmto  to  in  Uie  dtetuncti^e^,  the  de- 
fendant most  shew  which  of  them  he  hatoT  perfomied.  So 
if  any  are  to  be  done  of  record",  he  must  aheir  that  ape* 
cially,  and  cannot  involre  it  in  general  pleading. 

So  if  a  covenant  be  partly  affirmative  and  partly  native*: 
as  where  the  words  of  the  <5Dvenant  were,  that  defendant 
deeedereit  proeederei,  et  non  deviei  ;  defendant  having  pleaded 
performance  generally,  the  plea  was  holden  bad* 

Performance  must  be  pleaded  in  the  terms  of  the  covenant; 
otherwise  it  will  be  bad  on  general  demurrei*. 

If  a  manj  by  deed,  covenant  to  build  an  housed,  or  make 
an  estate,  and,  before  the  covenant  broken,  the  covenantee 
releaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth  no 
discharge  the  covenant  itself;  because,  at  the  time  of  the  re- 
lease, there  was  not  any  duty  or  cause  of  action  in  being. 

In  covenant  by  assignee  of  feoifee^,  against  feoffor,  for  a 
breach  of  covenant  to  make  further  assurance,  in  not  levying 
a  fine  at  the  reauest  of  the  assignee :  defendant  pleaded  a  re- 
lease from  the  tec  See,  which  release  bore  date  after  the  com- 
mencement of  the  action  by  the  assignee:  on  demurrer,  it  was 
holden,  that  the  breach  being  in  the  time  of  the  assignee, 
zwA  the  action  brought  by  him,  and  so  attached  in  his  person, 
the  covenantee  could  not  release  this  action,  wherein  the  as- 
signee was  interested :  Judgment  for  plaintiff.  N.  RoHe,  in 
his  Abridgment,  states  the  opinion  of  the  court  to  have  been 
as  reported  by  Croke,  but  adds,  that  judgment  was  given 
against  plaintiff  jpi^r  auter  cause.  See  fi  Roll.  Abr.  411.  Re- 
lease, D.  pK  II. 

To  covenant  for  non-payment  of  rent',  the  defendant  can- 
not plead  a  release,  by  the  plaintiff,  of  all  demands,  at  a  day 
before  the  rent  in  question  became  due. 

Where  the  party  takes  a  bond,  and  also  a  deed  of  cove- 
nant, to  secure  an  annuity,  although  the  bond  is  forfeited  be* 
fore  a  discharge  under  the  insolvent  debtors'  act,  <IO*G.  3* 
c.  3.)  yet  the  covenantor  may  be  sued  on  the  covenant,  for 
payments  becoming  due,  after  his  discharge*.  So  the  insol* 
vent  debtor's  act,  34  G.  3.  c.  69*  does  not  discharge  an  insol* 

1  1  Inst.  303.  b.  p  1  iDtt.  29a.  b. 

inn>.  '  q  Middlemore  ▼.  Goodall,  Cio.  Car* 

n  Laugfawell  ▼.  Palmer,  1  Sidf.  87.  503. 

•  Scudamore  v.  Stratton,  1  Bot.  k  Pul.  r  Henn  v.  Hauson,  1  Lev.  90. 

455.  •  CoUerd  ▼.  Uooke,  Doug.  97. 
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vent,  entitled  to  the  benefit  of  tbtt  aetS  from  the  pfjwnimitt 
Ibe  zmmn  of  an  aoiHiitir  becoming  diie»  afher  hm  diachaurgt^ 
on  a  covenaat  made  beme  that  acL 


10.  S$uC^ 

Id  covenant  upon  an  indenture  for  non-payment  of  lent*^ 
the  defendant  pleaded  non  e$i  fadum^  and  gave  a  notice  of 
set-off;  Mr.  J.  Denton,  at  the  assizes,  was  of  opinios,  that  be 
could  not  do  so  upon  this  issue:  upon  a  motion  for  a  new 
trial,  the  court  held  the  evidence  admissible ;  for  the  general 
issue  mentioned  in  the  act'  must  be  understood  to  mean  any 
general  issue.  But  this  case  has  been  since  overruled,  and  tfale 
Court  of  B.  R.  in  Oldensbaw  v.  Thompson,  5  M.  and  S.  164. 
decided  that  there  is  not  any  general  issue  in  this  action^  and 
thereby  confirmed  the  opinion  of  Denton,  J. 

Unliquidated  damages',  arising  from  the  breach  of  other 
covenants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded 
by  way  of  set-off. 

To  covenant  on  an  indenture  of  lease  of  a  house  for  non* 
payment  of  rent,  the  defendant  pleaded,  that  by  the  indenture 
be  covenanted  to  repair,  and  to  surrender  to  the  plaintiff,  at 
the  end  of  the  term,  the  premises  in  good  repair**  "casualties 
by  fire  and  tempest  excepted  ;**  that  a  stack  of  chimnies  be- 
longing to  the  house  had  been  throwp  down  by  a  tempest; 
which  had  damaged  the  house  so  much  that  it  would  soon 
have  become  uninhabitable,  if  the  defendant  had  not  immedi- 
ately repaired  it;  that  he  had  been  obliged  to  lay  out,  in  the 
repairs,  a  sum  of  money  (exceeding  the  amount  of  the  rent 
in  arrear)  which  the  plaintiff  became  liable  to  repay  to  him, 
and  that  he  was  ready  to  set-off  the  same  according  to  the 
statute,  &c«  On  special  demurrer,  it  was  holden,  that  the 
plea  could  not  be  supported;  for  admitting  that  the  defend* 
ant  could  maintain  any  action  against  the  plaintiff  (his  land- 
lord), yet  the  sum  to  be  recovered  could  only  be  ascertained 
by  a  jury;  and  consequently,  the  damages  being  uncertain^ 
they  could  not  be  set-off  to  the  present  action. 

t  Marks  v.  Upton,  7T.  R.  305.  z  ft  G.2.  c.  32. 

u  Gower  and  another  v.  Hunt,  BalL    y  Howlett  v.  Strickland,  Covp.  SSL 
M.  P.  181.  Baines,291.  S.C.  a  WeigaU  t.  Wattxi,  6  T.  R.  4S& 


COVENANT^  $i3 


VIIL  Paj/maii  of  Momj/  itdo  Comrt. 

Wheub  corenant  is  brought  for  payment  of  a  sum  certain*, 
88  for  rent,  &c.  the  money  may  be  brought  into  court. 

In  covenant  upon  a  lease,  the  breach  assigned  was  for  non- 
payment of  rent\  and  not  repairing  the  premises:  on  motion 
that  upon  payment  of  what  should  app^  due  for  rent,  pro- 
ceedii^  as  to  that  should  be  staid,  tne  court  said,  **  this  has 
often  been  donei  so  let  it  be  referred  to  the  master.*' 

In  covenant5^  the  breach  was  assigned  in  8  sum  certaia 
(1 1/.)  for  not  dressing  com.  On  motion  to  bring  the  ll/«  into 
court,  the  counsel  for  the  plaintiff  consented,  admitting  that 
the  breach  was  assigned  with  equal  certainty,  as  for  non-paj* 
ipent  of  rent 

In  Fullwell  v.  Hall,  2  BL  R.  8S7.  application  was  made  to 
the  court  in  an  action  of  covenant  to  pay  money  into  court, 
generally^  which  the  court  refused ;  but  there  being  a  breach 
assigned  for  non-payment  of  rent,  and. for  not  paying  hL  per 
acre  for  ploughing  up  meadow  land,  they  permitted  money 
to  be  paid  in  on  tlx)se  breaches,  on  the  authority  of  the  pre« 
ceding  case. 

C!ovenant  on  a  charter-party^:  motion  to  pay  504/.  into 
court;  which  was  opposed,  on  the  ground,  that  the  demand 
in  the  breach  was  blOL ;  the  court  held  that  the  whole  must 
be  brought  in. 

In  covenant  for  non-payment  of  rent*  and  breach,  half  a 
year's  rent  in  arrear:  motion,  that,  only  a  quarter  being  due, 
the  defendant  might  be  permitted  to  bring  that  in ;  but  the 
court  said,  that  it  might  be  referred  to  the  master  to  see  what 
was  due,  and,  on  bringing  that  in,  to  stay  proceedings;  but 
there  never  was  a  rule  to  bring  in  part  or  the  money  on  a 
breach.  The  counsel  for  defendant  not  caripg  to  take  that 
rule,  the  court  denied  the  motion.  ^ 

Covenant  for  non-payment  of  rent':  motion,  that  it  might 
be  referred  to  the  master  to  see  what  was  due  for  rent;  and 
that  on  payment  into  court  of  so  much  as  might  be  reported 
due,  the  plaintiff  might  proceed  on  peril  of  costs,  if  he  should 
not  recover  more.  Rule  absolute,  though  opposed.  See 
also  Byron  v.  Johnson,  8  T.  R,  410. 


ft  Balk.  69S.  e  Bonwick  ▼.  BttUer,  B.  R.  H.  17  G.  3. 

b  Adqq.  1  WUf.  76.  MSS. 

c  Walnouth  v.  Houghton,  Barnes,  384.  f  Hayes  t.  Taylor,  B.  R.  M,  9  Q.  % 

d  Spencer  v.  FawiiiofP,  B.  R.  T.  15  and  MS6. 
10  G.  2.  MbS. 
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IX.  Evidence. 

Tbe  plaintiff  ban  recofer  only  seeuudtim  oBegaia  ei  pra^ 
lata.* 

Hence  where  plaintiff  covenanted  for  a  sum  of  money  to 
build  a  house  within  a  certain  time^,  and  arerred  in  an  actioo 
for  non-payment  of  the  money,  that  the  house  was  built 
within  the  time ;  it  was  holden,  that  evidence  that  the  time 
bad  been  enlarged  by  parol  agreement,  and  the  bouse 
finished  within  the  enlarged  time,  did  opt  support  the  decla* 
lation* 

So  where  the  breach  assigned  was^  that  the  defendant  bad 
iMt  used  the  premises  in  an  husband-like  manner,  but  on  the 
cotdrary  had  committed  waste.  Plea,  that  defendant  had 
no(  committed  waste.  At  the  trial,  the  plaintiff  offered  evi* 
deace  to  shew,  that  tbe  defendant  had  not  used  the  premises 
in  an  husband- like  manner,  which  did  not  however  amount  to 
waste ;  the  judge  rejected  tbe  evidence,  being  of  opinion,  that 
on  this  issue  it  was  not  competent  to  tbe  plaintiff  to  prove 
any  thing  which  fell  short  of  waste.  This  opinion  was  after* 
wards  confirmed  by  the  court. 

In  covenant  for  rent  upon  a  lease  by  plaintiff  to  defendant', 
the  point  in  issue  was,  whether  J.  S.  (whose  title  was  admitted 
by  plaintiff  and  defendant)  demised  first  to  tbe  plaintiff,  or  to 
another  person ;  it  was  holden  that  J.  S.  was  a  competeoi 
witness  to  prove  the  point  in  issue 


X.  JudgmemL 

Tu£  judgment  in  this  action  is  for  the  recovery  of  sucb 
damages  as  the  party  can  prove  that  he  has  actually  sus* 
tained^. 

If  the  defendant  has  judgment  against  him  upon  nil  dicit^ 
confession,  or  demurrer,  a  writ  of  inquiry  shall  be  awarded 
to  inquire  of  tbe  damages^. 

Where  the  breach  was  assigned  on  two  covenants*,  and 
plaintiff  had  good  cause  of  action  only  on  one,  and  issue  was 


g  Littler  y.  Hdluid,  3  T.  R.  590. 
ii  HarrU  v.  Mantle,  S  T.  R.  307* 
i   fieU  ▼.  Harwood,  3  T.  R.  30a. 


k  See  tlie  fenn,  TowmtcD^,  S  Bk* 

Judg.  55. 
\  See  the  fonn,  1  Saaod.  47. 
m  AnoD.  Cro.  £Uz.  686* 
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joined  on  both,  and  verdict  for  plaintiff  on  botb>  and  damages 
entirely  assessed,  it  was  holden  that  plaintiff  could  not  have 
judgment 

Covenant  was  brought  against  two  defendants  for  not  build- 
ing a  house*;  one  suffered  judgment  to  go  by  default,  the 
other  pleaded  performance,  which  was  found  for  him ;  it  was 
holden,  that  the  plaintiff  could  not  have  a  writ  of  inquiry  cM 
damages,  or  judgment  against  that  defendant  who  had  suf- 
fered judgment  by  default;  because  the  covenant  being  joint, 
and  the  performance  of  it  having  been  established  by  the 
verdict,  it  appeared,  that  plaintiff  had  not  any  cause  of 
action*  « 

If  on  the  whole  record  it  appears,  that  the  defendant  has 
committed  a  breach  of  the  covenant  declared  on,  although 
the  plaintiff  states  his  real  gravamen  informally,  judgment 
cannot  be  arrested;  for,  however  defective  the  pleadings  are, 
the  court  are  bound  ex  officio  to  give  such  judgment  as  the 
law  requires  thenl  to  do: 

As  where  A.  declared  that  6.  before  her  intermarriage 
with  C'  by  deed  covenanted  with  A.  to  leave  certain  mat- 
ters to  arbitration,  and  to  abide  .by  the  award*  provided  it 
were  made  during  their  lives;  and  protecting  that  B.  had  not 
before  her  intermarriage  performed  her  part  of  the  covenant, 
averred  that  after  making  of  the  indenture  and  the  intermar^ 
riage  of  the  defendants,  the  arbitrator  awarded  B.  to  pay  a 
certain  sum:  and  the  breach  assigned  was  the  non-payment 
of  the  sum  so  awarded.  After  verdict  for  plaintiff,  on  non 
est  factum  pleaded^  it  was  moved,  in  arrest  of  judgment,  that 
the  marriage  of  B.  after  entering  into  the  covenant,  and  before 
award  made,  was  a  revocation  of  the  arbitrator's  authority, 
and  consequently  there  could  not  be  any  breach  of  an  award 
which  he  had  not  any  authority  to  make.  Lord  Ellenbd- 
rough,  C.  J.  said,  that  if  the  case  had  come  qm  upon  a  special 
demurrer,  as  for  a  defective  allegation  of  thA>reacb  of  cove- 
nant by  marrying,  there  would  have  been  good  ground  for  the 
defendants*  objection  to  the  manner  of  declaring;  but  al- 
though the  plaintiff  had  stated  h\s  gravamen  infiirmally,  yet 
there  was  a  sufficient  allegation  of  the  fact  of  the  marriage 
being  before  the  award,  which  constituted  a  breach  of  cove- 
nant to  warrant  the  court  in  giving  judgment  for  the  plaintiff 
on  that  ground.    Rule  discharged. 

n  Porter  t.  KutAt,  1  Ltv.  63^  o  Chamlej  ▼.  Winstenlej  and  Wife, 

6  East,  96G, 


« 
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CHAP.   XIV. 


DEBT. 

I.  Of  the  Actmn  qf  Debt,  and  in  what  Cases  it  may  be 
.     nuwUained. 

11.  Debt  on  Simple  Contract. 

III.  Debt  on  Bond^Ofthe  Pleadings: 

1.  Chnend  Isnte^  non  eatfiicfum^  and  Evidence  therein^ 

2.  Accord  and  Satisfactujn* 

3.  Duress. 

*  4.  lUegal  Consideratum^ 

1.  By  the  Cotnmon  Law;  trnmoral— m  resframC  of 
Trade,  fe.      <      * 

2.  By  Statute :~Gamuig^'Sale  of  Office-^^Smony 
— Kmry. 

5.  Infaneg. 

Evidence  thereon. 

7.  Release. 

8.  Se«-o/. 

IV.  Debt  on  BaH-Bondr^Stat.  93  H.  6.  c.  10.— if^W^gnmai/ 

o/*  BciJrBond  under  Stat.  4  ^im.  c.  16. — Deelaraiiom 
by  Assignee — Of  the  Pkadingst  compermt  ad  Diem 
'^Nul  tiel  Record. 

V.  Debt  o|i  Bondt  toith  Condition  to  perform  Covenants'^ 
Assigning  Breaches  under  Stat.  8  ^  9W.3.  c.  11. 
s.B. 

VL  Debt  on  Bond  qf  Ancestor  against  Heir^^Pleadings^ 
Riens  per  Descent'^RepUcation-^Of  the  Liability 
qf  tlie  Heir  for  the  Value  qf  the  Land  aliened  under 
^%^W.§fM.  e.  14.  s.  5.— Of  the  lAabiUty  of  Devisee 
under  the  same  StatutC'^udgment^^Execution. 
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VIIL  Debi  for  Rent  Arrear^Stat.  AG.^  c.  96.  against 
TematUs  holding  ocer  afier  Notice  from  Landhrdr^ 
SiaL  11  G«  9.  c«.19.  agaimsi  Tenanis  holding  over  ajler 
Notice  given  by  themselvee'^Declaration'^Debi  for  ' 
Use  and  Oecupationr^Pleadings^^Evidence. 

IX.  Debi  againet  Sheriff^^  ^•for  Esc^  ^  Prisoner  in 
Execution^Stat.  13  Ed.  1.  c.W.  1  2Z.3.  c.  12.— 
What  shall  be  deemed  an  Escape^^By  whom  ihe^ 
Action  for  an  Escape  may  be  broughi.'^Agcnnst  whom 
"^Declaration^^IVeafUngs-^Evidence. 

X.  Qfihe  StahUes,  and  general  Rules,  relative  to  Actions 
founded  on  Penal  StaiuieSm 

XL  Debi  on  Siai.  2  6.  S.  i?.  ^.-^Bribery  ai , 
Provisions  qf  ihe  Staiute^^Declaratiotu 
Siai.  7  ^S  W.3.  aA.  v  IVeaiing  AcL 


1.  Of  ihe  Action  of  Debi,  and  in  whai  Cases  ii  may  be 

maudasnedm 

An  action  of  debt  lies  for  the  recoverv  of  a  sum  certain 
upon  simple  contract,  bond,  other  specialty,  or  record;  for 
rent  arrear*;  against  a  gaoler  for  the  escape  cT  a  prisoner  in 
execution ;  or  upon  statute  by  the  party  grieved,  or  common 
informer. 

If  a  statute  prohibit  the  doing  an  act  under  a  certain  pe- 
nalty^, but  does  not  prescribe  any  mode  for  recovering  the 
penalty,  the  party  entitled  may  recover  the  penalty  by  action 
of  debt 

Debt  also  lies  for  the  recovery  of  a  sum  of  money  doe  under 
an  awards    But  debt  will  not  lie  for  money,  ascertained  by 

a  CarUi.  161, 2.  c  Adm.  2  Sannd.  60. 

b  lRQL.Abr.6SS.pl.  18, 19. 
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tbe  ma6ter*8  report  and  ordered  to  be  paid  by  a  decree  <X  a 
court  of  equity  for  interest  and  costs^  on  bill  filed  for  specific 
performance'. 

Debt  lies  for  an  amerciameht  in  a  court  leet*.  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  defend- 
ant was  an  inhabitant,  as  well  at  the  time  of  the  amerciament, 
as  of  the  oiTence;  but  the  omission  of  this  avermeot  will  be 
cured  by  verdict 

The  plaintiff  declared  in  debt  on  a  deed',  whereby  the  de- 
fendant covenanied  to  pay  the  plaintiff  so  much  per  hundred 
for  every  hundred  stacks  of  wood  in  such  a  place,  and  bound 
tiimself  in  a  penalty  for  the  performance;  it  was  averred,  that 
there  were  so  many  stacks,  which  amounted  to  a  sum  exceed* 
ing  the  penalty,  for  which  sum  the  plaintiff  brought  hisaction. 
On  demifrrer  it  was  objected^  that,  as  there  was  a  penalty  for 
a  certain  sum,  the  plaintiff  could  not  have  an  action  for  more 
than  that  sum ;  but  the  objection  was  overruled.  Holt,  C.  J. 
obsecving,  that  the  plaintiff  had  an  election  either  to  sue  for 
the  penalty,  or  for  the  rate  agreed  on^  although  it  exceeded 
the  penalty;  for  the  penalty  was  inserted  only  to  enforce  pay- 
ment It  was  then  objectMi  that  the  proper  fornt  Of  action 
was  covenant,  and  not  debt:  but  per  Cur.  the  plaintiff  may 
have  covenant  or  debt  at  his  election;  for  the  rate  being 
certain,  when  the  defendant  has  the  wood,  the  agreement 
becomes  certain,  for  which  d^bt  lies. 

In  the  action  of  debt,  the  plaintiff  is  to  recover  the  sum  in 
numero,  and  not  a  compensation  in  damages,  as  in  those  ac- 
tions which  sound  in  damages  only;  such  as  assumpsit',  &o. 
The  damages  given  in  the  action  of  debt,  for  the  detention  of 
the  debt|  are  merely  nominal. 


^m 


11.  Debt  on  Simple  Coniraei. 

*  I 

Dert  lies  upon  a  simple  contract^  either  express  or  im- 
plied \  to  pay  a  sum  certain. 

Debt  lies  by  the  payee  against  the  maker  of  a  promissory 
note,  expressing  a  consideration  on  the  face  of  it;  as  where 

d  Carpenter  y.  ThorntoD,  3  B.  &  A.  52.    f  Ingledew  y.  Crips,  Ld.  Raym.  814. 
e  Wicker  y.  Noivii,  Bull.  N.  P.  167.'       fialk.  658.  S.  C. 
Ca.  Temp.  Haidw.  1 16. 8.  C.  g  Bull.  N.  P.  167. 

b  Sptake  v.  Ricbacds,  Hob.  900. 
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it  is  expressed  to  be  for  value  received*.  But  debt  will  not 
lie  upon  a  bill  of  exchange  against  the  acceptor;  for,  though 
the  acceptance  binds  by  the  custom  of  merchants,  yet  it  does 
not  create  a  duty  any  more  than  a  promise  made  by  a  stranger 
to  payi  &c.  if  the  creditor  will  forbear  his  debt  The  drawer 
of  the  bill  is  the  debtor,  and  continues  to  l)e  the  debtor,  not- 
withstanding the  acceptance ;  for  that  is  a  collateral  engage- 
ment only  (1);  nor  will  debt  lie  for  a  wager^ 

'  Debt  lies  upon  a  foreign  judgment':  a|  upon  a  judgment 
of  the  supreme  court  in  Jamaica ;  and,  in  an  action  of  th  is  kind 
it  is  not  necessary  for  the  plaintiflf  to  state  the  grounds  of  the 
judgment,  the  judgment  being  of  itself  prknd/acie  evidence 
of  a  simple  contract  debt:  it  is  competent,  however,  to  the 
defendant,  to  impeach  the  judgment  bv  shewing  it  to  have 
been  irf^ularlv  or  unduly  obtained.  To  support  an  action 
OD  a  foreign  judgment*,  it  is  not  sufficient  to  prove  the  judge's 
band-writing  subscribed  to  it;  the  seal  affixed  thereto  must 
also  be  authenticated ;  or  evidence  must  be  given  that  the 
court  has  not  any  seal;  and  then  the  judgment  may  be  esta- 
blished by  proving  the  signature  of  the  judge". 

>  A  declaration  in  debt  for  goods  sold  and  delivered^  stating 
tbat  the  defendant  at  W.  in  the  county  of  M.  was  indebted  to 
the  plaintiff  in  a  certain  sum  for  goods  sold  and  delivered,  is 
sufficient;  for  the  words  **6old  and  delivered*'  imply  a  con- 
tract ;  as  there  cannot  be  a  sale,  unless  two  parties  agree;  and 
as  the  venue  goes  to  the  whole  declaration,  the  venue  laid 
must  be  taken  to  be  the  place  where  the  contract  was  made 
for  the  sale  of  the  goods. 

Formerly  it  was  considered  as  necessaiy,  that  the  amount 
of  the  sums  claimed  to  be  due  in  the  several  counts  of  the 
declaration  should  correspond  exactly  with  the  sum  de- 
manded in'the  recital  of  the  writ,  and  neither  exceed^*  nor 

i  Biabop  y.  Toung,  2  Boi.  k  Pul.  78.  pleton  y.  Ld.  Bnybiook,  3  Stark, 
k  Ld.  Raym.  69.  M.  P.  C.  a 

1   Walker  y.  Witter,  Dous*  1.  n  AWet  y.  BuDbuiy,4  Camp.  28. 

m  Heniy  y.  Adey,  3  East,  3S1.  See  Bu*  o  Emeiy  y.  Fell,  2  T.  R.  28. 

chanan  y.  Rucker,  1  Camp.  6S.    Ap-  p  Hulme  y.  Saunden,  2  Lev.  4. 


(I)  *'  Indebitatus  assumpsit  will  not  lie  in  any  case  except  where 
debt  lies:  therefore  it  lies  not  against  the  acceptor  of  a  bill  of  ex- 
change ;  for  the  acceptance  is  merely  a  collateral  engaj;ement :  but 
indebitatus  assumpsit  lies  against  the  drawer,  who  is  really  the 
debtor  by  the  receipt  of  the  money;  and  debt  will  lie  against  the 
drawer/'    Hard's  case,  Salk.  23. 
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fall  short  of  ifi.  But  this  is  not  now  considered  as  requi- 
site; and  in  a  late  case  %  where  debt  was  brought  on  simple 
contract,  it  was  holden,  on  special  demurrer  to  the  declara- 
tion, that  the  declaration  was  good,  although  the  sums  claimed 
to  be  due  in  the  several  counts  did  not  amount  to  the  sum 
demanded  in  the  recital  of  the  writ;  and  although  the  breach 
was  assigned  for  non-payment  of  the  sum  demanded;  the 
court  observing,  that  in  debt  on  simple  contract  the  plaintiff 
might  prove  and  recover  a  less  sum  than  he  demanded  in  the 
writ  In  like  manner  where  an  action  of  debt  was  brought  in 
the  Court  of  King's  Bench',  on  a  bond  and  several  simple 
contracts,  and  the  amount  of  the  sums  claimed  to  be  due  vol 
the  several  counts  exceeded  the  sum  demanded  in  the  bqpn- 
ning  of  the  declaration,  it  was  holden,  on  special  demurrer, 
that  the  declaration  was  good;  for  the  words  *'  of  a  plea  that 
he  render  i£  .  "  in  theKmg's  Bench,  at  least  are  soperfluoua 
words,  and  being  rejected  there  will  not  be  any  repugnance oi^ 
the  face  of  the  declaration.  See  also  the  opinion  expressed- 
by  Lord  Mansfield,  C.  J.  in  Walker  v.  Witter,  I  Doug.  3d 
edit.  &  **  it  is  not  necessary  that  the  plaintiff  should  recover 
in  debt  the  exact  sum  demanded."  See  also  Aylett  v.  Low, 
d  Bl.  R»  1221,  where  in  debt  on  a  mutuatus  for  SOOZ.  and  ver- 
dict for  lOCtf.,  the  court  refused  a  new  trial;  although  it  was 
urged,  that*debt  beii^^an  entire  things  it  could  not  be  reco« 
vered  in  part, 

q  Smith  V.  Vowe,  If oore,  29a.  t  Lord  v.  Houaloo.  11  East,  OS. 

r  M*QttiUin  y.  Cox,  1  U.  Bl.  249.  \ 
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III.  Debt  OH  Bond— Of  the  Pleadings, 

]•  General  Issue,  non  estfactunit  and  E^dence 
thereon* 

2.  Accord  and  Satisfaction^ 

3.  DuresSm 

4.  Illegal  Consideration^ 

1.  By  the  Coniaium  lam  :immoral^--in  Restraint 

of  Trade,  ^ 

2.  By  Statute;   Gamvng^Sak  of  OJ^— Si- 

•    mony— C7<ttry. 

5.  Infancy. 

6.  Payment-^^lvit  ad  Diem'^Sohit  fost  Diem, 

and  Evidence  thereon. 

7.  Belease. 
6.  Setoff. 

Debt  on  Bond.'— If  ^  bond  be  dated  on  a  day  certain,  with 
a  penalty  conditioned  for  the  payment  of  the  lesser  sumS  sod 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser  sum, 
such  sum  is  payable  on  the  day  of  the  date;  and  if  an  action 
be  brought  upon  the  bond,  the  court  will  refer  it  to  the  master 
to  compute  principal,  interest,  and  costs,  and  on  payment  of 
the  same,  will  stay  the  proceedings  under  the  stat.  4  Ann. 
c.  16.  s.  15.  Interest  will  become  due  on  such  bond*,  al- 
though not  expressly  reserved,  and  is  to  be  computed  from 
the  day  on  which  the  money  secured  by  the  bond  becomes 
payable,  viz.  the  day  of  the  date. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  se- 
veral days*,  the  obligee  cannot  maintain  an  action  of  debt 
until  the  last  dav  be  past  (2).  But  upon  a  bond  with  a  pe- 
nalty conditioned  to  pay  several  sums  of  money  at  different 

t  Faiquhar  ▼•  Monis,  7  T.  H.  124.      u  7T.  R.  124. 
8«e  alio  Nose  t.  Bacon,  Cxa  Eliz.      x  1  Inst.  47.  b.  292.  b.  F.  If.  B.  304. 
79S.    1  Inst  208.  a. 


(2)  Debt  will  not  lie  on  a  promissory  note  payable  by  instalments, 
nntil  the  last  day  of  payment  be  past.  Rudder  v.  Price,  1 H.  Bl.  547. 
See  the  elaborate  judgment  of  the  court,  and  the  distinction  there 
taken  between  debt  and  assumpsit  in  this  respect.        • 
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dayg^,  debt  will  lie  immediately  on  default  of  payment  at 
either  of  the  days  (3) :  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this  rule 
holds,  although  the  c6nd  ition  of  the  bond  does  not  expressly 
provide  **  that  in  default  of  payment  at  any  of  the  said  times, 
the  bond  shall  be  in  force/' 

If  A.  enter  into  a  bond  to  pay  money  on  two  several  con- 
tingencies, the  obligee  may  maintain  debt  on  the  happening 
of  either  contingency*. 

If  an  instalment  of  an  annuity*,  secured  by  bond,  be  not 
paid  on  the  day,  the  bond  is  forfeited,  and  the  penalty  is  the 
debt  in  law,  for  which  judgment  may  be  entered,  which  shall 
stand  as  a  security  for  the  growing  arrears  of  the  annuity. 

Where  a  place  of  date  is  mentioned  in  the  bond^  it  is  iiH 
cumbent  on  the  plaintiff  to  set  it  forth  in  the  declaration,  so 
that  the  bond  produced  in  evidence  may  agree  with  the  bond 
declared  on.  Hence,  if  a  bond  be  dated  abroad,  the  decla- 
ration must  state  the  place  of  such  date,  and  ibea  the  venue 
must  be  added  for  a  place  of  trial. 

But  where  a  promissory  note  was  dated  at  Paris,  and  the 
declaration  merely  stated  that  it  was  made  at  London,  omit- 
ting the  place  of  date.  Lord  Ellenborougb  held  the  omission 
to  be  im materials 

In  an  action  of  debt'  upon  bond,  the  court  will  not  permit 
money  to  be  paid  into  court,  but  will  refer  it  to  the  master  to 
compute  what  is  due  for  principal  and  interest 

e 
y  CoatM  T.  Hewitt,  1  WUs.  80.    BulL    b  Robert  y.  Haroage»  Ld.  Raym.  1043 
N.  P.  168.  S.  C.    Hallet  v.  Hodges,        Salk.  659.  S.  C.  1  Inst.  261.  b.    Se 
eited  by  the  Reporter,  1  WiU.  SO.'ft        alio  Dutch  W.  I.  Company  ▼.  Van 
Say.  R.  t9.  8.  P.  Bfocea,  1  8tr.  61S. 

s  1  Lev.  54.  G  Houriett  ▼«  Mociia,  3  Camp.  N.  P.  C. 

a  Jttdd  V.  ETaoa,  6  T.  R.  399.  303.    • 

d  Anoii.  £.  25  G.  3.  B.  R.  MBS. 


(3)  So  on  a  coTenant  or  promise  to  pay  a  sum  of  money  by  inslal- 
ments,  an  action  of  coTenant  or  assumpsit  will  lie  immediately  on 
the  non-payment  of  the  first  in^lment.  1  Inst.  292.  b*  Milles  v. 
Mi  lies,  Cro.  Can  241.  So  if  money  is  awarded  to  be  paid  at  different 
days^  assumpsit  will  lie  on  the  award  for  each  sum  as  it  becomes  due, 
and  the  plaintiff  shall  recover  damages  accordingly ;  and  when  ano- 
ther sum  of  the  money  awarded  shall  become  due,  the  plaintiff  may 
commence  a  new  action  for  that  also,  and  so  on  toUes  quoties,  Cooke 
v»  Whorwood,  2  Saund.  337.  The  same  rule  holds  in  respect  of 
duties  which  tpuch  the  realty.     1  lust.  292.  b. 
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•  ■ 

Of  the  PUadingSr 

K  Genmd  Issuer  non  est  factum,  and  Evidmce  thereon. 

The  general  issue  to  an  action  of  debt  on  bond,  is  non  est 
fdctwn;  because  the  action  is  grounded  upon  the  specialty. 
If  the  defendant  plead  nil  debet  instead  of  non  est  factum, 
the  plaintiff  may  take  advantage  of  it  upon  general  demurrer*. 
Upon  the  issue  of  non  est  factum,  the  plaintiff  must  prove 
the  execution  of  the  bond  by  the  dtfendant.  Proof  that  one, 
who  called  himself  D.,  executed,  is  not  sufficient,  if  the  wit- 
ness did  not  know  it  to  be  the  defendant^  To  prove  the 
execution  of  a  bond,  the  sealing  and  delivery  must  be  proved. 
Proof  of  the  sealing  only  is  not  sufficient.  Hence,  in  a  case* 
where  the  jury  found  that  the  defendant  sealed  the  bond 
and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without 
any  other  delivery,  or  any  other  thing  amounting  to  a  deli« 
very,  the  court  were  of  opinion,  that  this  was  insufficient; 
observing,  that  it  was  not  like  the  case  which  had  then  lately 
been  adjudged^,  where  the  obligor  had  sealed  the  bond,  and 
cast  it  upon  the  table,  saying,  '*  this  will  serve,"  which  was 
holden  a  good  delivery;  because  from  the  expressions  used 
by  the  obligor,  it  appeared  to  be  his  intention  that  it  should 
be  his  deed.  If  the  obligor  says  to  the  obligee,  '^  it  is  suffi- 
cient for  you,**  or  **  take  it  as  my  deed,'*  or  the  like  words, 
it  is  a  sufficient  delivery'.  If  a  person  deliver  a  writing 
sealed  to  t/iei>arty  to  wftom  it  is  made,  as  an  escrow,  that  is, 
to  be  bis  deea  upon  certain  conditions,  that  is  an  absolute 
delivery  of  the  deed,  being  made  to  the  party  himself  \  But 
a  deed  may  be  delivered  to  a  stranger  as  an  escrow'. 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living, 
and  capable  of  being  examined,  such  witness  alone  is  com- 
petent to  prove  the  execution;  because  he  may  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of 
which  a  stranger  may  be  ignorant  (4) ;  and  for  this  reason  it 

e  AnoQ.  2  WiU.  10.  h  1  iDtt.  36.  a. 

i  Memot  V.  Batiw,  H.  4  G.  3.  Bull.  N.  i   lb. 

P.  171.  k  lb. 

g  Chamberlain  ▼.  Stainton,  Cro.  Elit.  1   lb. 

122.    1  Leon.  140.    Dyer  iu  marg. 

193.S.  C. 


{4)  This  rule  is  religiously  adhered  to,  nor  can  it  be  dispensed 
with,  even  where  the  instrument  is  not  the  foundation  of  the  action, 
but  only  given  in  evidence  collaterally.  See  the  opinion  of  Lord 
Alvanley,  C.  J,  in  Manners,  q.  t.  v.  Postan,  4  Esp.  N.  P.  C.  240. 
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has  been  hokkn"^,  that  a  confession  or  acknowtedgment  of 
the  party  .executing  the  bond  will  not  dispense  with  this  tes- 
timony. Even  the  admission  of  the  obligor  of  the  execu- 
tion of  a  bond  in  an  answer  to  a  bill  in  chancery*,  filed  for 
the  express  purpose  of  obtaininji;  such  admission,  has  been 
adjudged  to  be  insufficient  without  evidence  to  account  for 
the  non-production  of  the  subscribing  witness  (5).  It  is  not 
necessary  that  the  subscribine  witness  should  actually  $ee 
the  party  execute  the  bond*,  for  if  the  witness  be  in  an  ad- 
ioining  room,  and  the  obligor,  after  the  execution,  brings  the 
bond  to  the  witness,  and  says  that  he  has  executed  it,  and 
desires  the  witness  to  subscribe  his  name  as  a  witness,  this 
is  sufficient.  If  there  be  two  or  more  subscribing  witnesses, 
it  will  only  be  necessary  to  call  one  of  them.  If  the  sub- 
scribing witness  be  interested  at  the  time  of  the  execution^ 
and  also  at  the  time  of  the  trial'',  he  cannot  be  examined  as  a 
witness  to  prove  the  execution,  nor  will  proof  of  his  hand- 
writing be  sufficient.  In  this  case  proof  of  the  band-writing 
of  the  contracting  party'  must  be  adduced  (0).  If  it  can  be 
proved,  that  the  subscribing  witness  is  dead  or  has  become 
infamous^,  or  is  domiciled^  or  absent  in  a  foreign  country, 
and  out  of  the  jurisdiction  of  the  court*,  at  the  time  of  trial; 
or  that  intelligence  cannot  be  obtained  of  him  after  reasona- 
ble inquiry  has  been  made',  proof  of  his  hand-writing  will  in 

m  Abbott  ▼.  Flttmbe,  Doug.  216.  u  Prince  ▼.  Blackbone,  S  East*i  E. 

n  Call  V.  Panning,  4  East,  53.  260. 

o  Park  f .  Mean,  3  Bos.  and  Pul.  217.  x  Cunliffe  «.  Sefton,  SEast,  183.   Cn»- 

p  Swire  t.  Bell,  5  T.  R.  371:  by  r.  Percy,  1  Taunt  364.    Waitien 

q  See  case  put  by  Serjt.  ffooper,  in  v.  Fermor,  2  Camp.  N.  P.  C.  2S2.  8. 

Goes  T.  Tiacey,  1  P.  Wmt.  28d.  P.    Paxicer  v.  Hoakins,  2  TaimL  223. 

r  Godftey  ▼.  Norris,  Str.  34.  Burt  y.  Walker,  4  B.  and  A.  697. 

a  Jonet  t.  Mason,  2  Str.  833.  Doe  d.  Johnson  v.  Johnson,  Leicester 

t  Cogblan  ?.  Williamson,  Doug.  93.  Lent  Ass.  1818.  and  B.  R.  Trin.T. 

1818.    1  PhiUips,  472.  n. 


(5)  But  in  a  case  where  the  defeodaDt^s  attorney  had  admitted 
the  signature  of  the  defendant,  and  of  the  subscribing  witness  to  the 
bond.  Lord  Ellenborough  ruled,  that  this  must  be  taken  as  a  pre- 
sumptive  admission  of  all  the  subscribing  witness  professed  to  attest, 
and  would  have  been,  called  to  prove,  and  consequently,  that  it  was 
not  necessary  to  bring  proof  sf  delivery.  Miiward  v.  Temple,  1 
Camp.  N.  P.  C.  375. 

(6)  In  Godfrey  v.  Norris,  Str.  34.  where  the  plaintiff  was  admi- 
nistrator de  bonis  non  of  the  obligee,  and  the  only  surviving  witness 
to  the  bond,  Parker,  C.  J.  permitted  evidence  of  the  band-writiiig 
of  the  obligor  to  be  given* 


.  siich  cases  be  sufficient  (7).  If  ibe  subicribif^  wita^ss  deny 
haviog  seen  the  deed  executed^  tbe  case  stands  as  if  there 
were  do  subscribing  witness,  and  other  evidence  qiay  b^  a4* 
mitted^ 

By  Stat.  96  6.  3.  c.  57.  s.  38.  deeds  executed  in  tbe  East 
Indies,  and  attested  by  witnesses  tkeret  are  made  evidence  on 
proof  of  the  hand-writing  of  the  parties,  and  of  tbe  witnesses^ 
and  also  that  the  witnesses  are  resident  in  tbe  East  Indies. 

7  Talbot  ▼/HodBon,  7  Taunt  S5K    8m  infta.  n.  (7.) 

J     ■  ■  ■    '       ■        »■       ■■■■■■  n    ■. 


(7)  So  where  a  bond  is  attested  by  two  witnesses,  and  one  is  dead, 
and  the  other  beyond  the  reach  of  the  process  of  the  court,  proof  of 
the  hand-writing  of  the  witness  that  is  dead  is  sufficient*. 

It  appeared  from  Wallis  v.  Delancy,  7  T.  R.  266.  n.  that  Lord 
Kenyon  thought  it  necessary  in  cases  of  this  kind,  that  the  handU 
writing  of  the  obligor  should  be  proved,  as  well  as  the  hand-writinff 
of  the  subscribing  witness.  But  although  this  point  was  doubtfiu 
formerly,  it  appears  to  have  been  solemnly  decided  in  the  following 
.case. 

Debt  on  bondf:  there  was  one  witness  to  the  bond  who  was 
dead;  his  band-wridng  was  proiiied,  but  not  the  hand-writing  of  the 
obligor. 

On  Serjt.  Rerby's  objecting,  that  hand-writing  of  o'bligor  was  not 
.proved.  Lord  Loi^hborough  directed  a  nonsuit. 

Walker,  Seijt.  moved  to  set  aside  the  nonsuit;  because  signature 
is  not  necessary,  and  if  subscribing  witness  had  been  dead,  he  need 
.not  have  proved  hand-writing  of  obligor.  Cited  2  Rep.  5  Salk.  462. 
and  Ford*s  MSS.  note  of  case  before  Eyre,  C.  J.  where  a  deed  was 
attested  by  two  witnesses  who  were  dead— the  hand-writing  of  one 
of  the  witnesses  only  was  proved,  and  not  the  hand-writing  of  the 
other  witness,  or  of  the  party  executing  deed. — Kerby,  Serjt.  The 
obligor  need  not  have  signed,  but  having  signed  tbe  bond,  his  hand- 
writing ou^bt  to  have  been  proved;  the  ancient  reason  (3  Lev.  1.) 
for  sealing  is  now  at  an  end ;  the  most  satisfactory  proof  is  th^  hand-  ^^ 
writing,  instead  of  sealing — the  witnesses  attestation  is  not  the  only 
evidence,  and  after  his  death  there  being  no  opportunity  of  cross- 
examining  him  as  to  the  execution,  best  evidence  is  that  of  the  ob- 
ligor^s  band-writing«— relied  on  the  practice.  Lord  Loughborough 
thought  the  proof  of  obligor's  hand-writing  mucti  the  most  satisfac- 
tory to  court  and  jury.  Gould,  J.  thought  so  too,  and  according  to 
his  memory  it  was  the  pr^tice  on  Western  circuit.  Nares,  J.  dif- 
fered on  principle  and  practice  of  Oxford  circuit.  Heath,  J.  con- 
curred with  Mares,  J.  on  principle  and  practice — said  that  it  was 

*  Adam  v.  Ken,  1  Bot.  and  Pul.  360. 

t  Qough  ▼.  Cecil,  C.  B.  THn.  34  0. 3.  Baijt.  Hiiri  MS.  21.  p.  78. 8.  C.  ihor 
reported  in  .1  Laden  oa  filactioas,  p.  317. .  * 
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If  the  bond  be  thirty  yean  old  or  upwardi^,  it  may  be  given 
in  evidence  without  any  proof  of  the  execution  (8) ;  aome  ao- 
count»  however,  ought  to  be  given  of  it»  where  found,  &c.% 
in  order  to  raise  the  presumption,  that  it  was  rq^iarly  exe- 
cuted (9).  But  if  there  be  any  blemiah  in  the  bond  by  raxure 

I  Bull.  If .  P.  255.  Water- Woifci  t.  Cowper,  1  Eip.  N.  P, 

a  OoTernor  and  Company  of  Cbeliea        C.  275. 


good  primd  facie  evidence.  Lord  U>uehborough,  C.  J.  thought  the 
practice  ought  to  decide,  and  woula  take  time  to  inquire  of  it— af- 
terwards the  court  granted  a  new  trial.  N,  In  conveisatino  a  few 
days  after,  Gould,  J.  expressed  his  dissatis&ction  to  SeijU  Kerby. 

In  additioQ  to  the  preceding  decision  it  may  be  observed,  that  Mr. 
J.  Buller,  in  Adam  v.  Kerr,  1  Bos.  and  Pal.  361.  held,  «<  that  the 
hand^ writing  of  the  obligor  need  not  be  proved ;  that  of  the  snbscrih- 
ing  witness,  when  proved,  is  evidence  of  every  thing  on  the  face  of 
the  paper ;  which  imports  to  be  sealed  by  the  party.**  The  same 
doctrine  may  be  inferred  from  the  cases  of  CunliSe  v.  Sefton.  2  East, 
183.  and  Prince  v.  Blackburn,  2  East,  250.  And  in  Nelson  v.  Whit- 
tall,  1  B.  and  A.  19.  in  an  action  on  a  promissory  note,  the  subscrib- 
ing witness  being  dead,  proof  of  his  hand-writing,  and  that  the  de- 
fendant was  present  when  the  not^  was  prepared,  was  holden  to  be 
sufficient  without  proving  the  hand«writing  of  the  defendant. 

If  the  subscribing  witness  swears  that  he  did  not  see  (he  deed  ex- 
ecuted, then  the  execution  may  be  proved  by  evideiice  of  tiie  hand- 
writing of  the  party*.  The  same  rule  holds  with  respect  to  a  pro- 
missory notef* 

(8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds, 
e.  g.  old  receipts.  Fry  v.  Wood,  M.  1 1.  Q.  2.  B.  R.  MSS. ;  Bertie 
V.  Beaumont,  2  Price,  308;  and  Wynne  v.  Tyrwhitt,  4  B.  and  A. 

376. 

(9)  It  is  worthy  of  remark,  that  in  Rees  v.  Mansell,  Hereford 
Sum.  Ass.  1766,  MSS.  Perrot,  Baron,  held,  that  if  a  deed  is  read 
in  evidence  on  account  of  its  antiquity,  yet  if,  on  the  other  side,  it 
18  shewn,  that  one  of  the  witnesses  is  alive,  he  must  be  produced ; 
or  the  deed  must  be  rejected.  And  he  said,  a  deed  being  produced 
in  B.  R.  and  ^ing  to  be  read,  it  appeared  that  Sir  J.  Jekyll  was  a 
subscribing  witness;  upon  which  the  court  said,  they  knew  he  was 
alive,  and  if  he  did  not  come  to  prove  it,  plaintiff  must  be  nonsuited. 
It  was  mentioned  to  have  been  said  by  Yates,  J.  on  a  former  circuit, 
that,  for  the  sake  of  practice,  the  witness  should  not  be  admitted  to 
prove  an  old  deed,  even  if  he  attended  for  thai  purpose;  but  Perrot^ 
B.  retained  his  opinion,  and  said,  that  an  old  deed  is  admitted,  only 
on  a  presumption  that  the  witnesses  are  dead ;  but  when  the  contrary 
is  made  to  appear,  they  must  be  called.    Sed  que. 

•  Fitzgerald  ▼.  Eltee,  S  Oiinp.  N.  P.  C.  035.  Lawrenoe,  J. 
t  Lemon  ▼. Deas, S  Caimp.  N.  P. C,  63S.  n.  Le  Blanc,!. 
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or  interlineation,  the  execution  ought  to  be  proved,  although 
the  bond  be  above  thirty  years  old,  by  the  aubscribing  wit* 
neaa,  if  liying,  and  if  he  ia  dead,  by  proving  hia  hand^writing, 
IB  order  to  encounter  the  preaumption  atiping  from  the  ra* 
cure,  &c» 

The  defendant,  on  tbe  general  issue  of  non  est  faetum\ 
nsay  give  in  evidence  any  thing  which  proves  the  deed  to  be 
▼oid  at  the  time  of  pleading;  as  razure,  interlineation,  addi« 
tion  to.  or  other  alteration  of  the  deed  in  a  material  point  by 
the  obligee,  or  even  by  a  stranger  without  the  privity  of  the 
obligee.  In  like  manner  the'  defendant,  on  non  est  factum, 
may  give  in  evidence  coverture^  or  lunacy^  at  the  time  of 
execution:  or  that  the  bond  was  given  to  a  feme  covert,  and 
her  husband  disagreed  to  it;  or  that  the  bond  was  delivered 
88  an  escrow*;  or  that  he  was  made  to  execute  it  when  he 
was  so  drunk,  that  he  did  not  know  what  he  did'*  But  if 
the  deed  is  voidable  only,  as  by  reason  of  infancy  or  duress, 
in  these,  and  tlie  like  cases,  the  6bligee  cannot  plead  nan  est 
/aetumi  for  it  is  his  deed  at  the  time  of  action  brought,  and 
must  be  avoided  by  special  pleading*.  So  if  the  jbond  is 
▼oidable  by  statute,  that  must  be  pleaded  specially. .  In  the 
case  of  a  joint  bond,  if  one  obligor  only  be  sued,  he  must 
plead  the  matter  in  abatement^ ;  for  he  cannot  take  advantage 
of  it  in  evidence  on  the  general  issue  non  estfaetum\  although 
it  appear  upon  the  declaration  that  there  are  other  obligors'*; 
nor  can  he  demur  upon  oyeH.  So  where  the  bond  is  exe^ 
cuted  by  three  obligors,  and  two  only  are  sued".  But  where 
it  appears  on  the  record,  the  objection  may  be  taken  in  arrest 
of  judgment\ 

«  .  « 

2.  Accord  and  Satisfaction. 

It  appears  from  some  of  the  books%  that  to  debt  on  bond 
an  accord  executed  before  the  day  of  payment  may  be 

b  PlsotOi  case,  II  Rep.  27.  a.  5  Rep.  g  6  Rep.  119.  a. 

119.  b.  b  Watt!   f .   Goodman,   Lord   Raym. 

^  n  Mod.  609.  per  Hdt,  C.  J.    Lam-  1460. 

bertv.Atkiiia,2Camp.  N.P.C.27t.  i    Wbelpdale*i  case,  6  Rep.  119.  a. 

8.  P.  Stead  v.  Moon,  Cio.  Jac.  162. 

d  Yates  ▼.  Boen,  Str.  1104.    Per  Lee,  k  South  t.  Tanner,  2 Taunt.  254. 

C.  J.  on  the  authority  of  SmiUi  v.  1   Gilbert  ▼.  Batb,  Str.  503. 

Carr,  by  PengvUy,  C.  B.    See  Paul-  m  South  v.  Tanner,  2  Taunt.  254.  Gan^ 

der  V.  t>ilk,  3  Camp.  N.  P.  C  126.  too  v.Cballiner  and  Wilkinson,  IWms. 

e  Stoytes  v.  PeunoD,  4  Csp.  N.  P.  C.  Saund.291.e.  n. 

255.    £Uenborougb»  C.  J.  n  Horner  v.  Moor,  B.  R.  M.  24  Geo.  2. 

f  Cole  y.   Robbins,    per    HoIt>  C.  J.  cited  by  Aston,  J.  5  Burr.  2614. 

Salk.  MSS.  BuU.  N.  P.  172.    Pitt  v.  o  Anon.  Cro.  £lis.  46.  cited  in  Con. 

Smith,  3  Camp.  N.  P.  C.  33.  Dig.  Aecord,  (A.  1.)                ^ 


pU»de4*  I  am  not,  Ijiowever^  aware  of  anv  cape^  in  whicb  tbi9 
poipt  Ins  been  /expresi^y  d^ermined.  If  auch  plea  cao  be 
pleaded,  tbe  fQllowinjg  rules  ovigbt  to  be  attended  to;  first, 
.that  the  tbing  gii^n  in  sktjsfaction  be  of  ^ome  value  io  con- 
templatioD  of  law^;  lience,  a  release  of  an  equity  of  redeaip- 
tion  is  not  sufficient:  secondly,  if  th^  debt  arises  by  the  per- 
formance or  breach  of  the  condition^,  and  not  by  virtue  oftbe 
bond,  the  accord  and  satisfaction  must  be  pleaded  in  discbar]se 
.of  the  condition,  and  not  of  the  bond;  lastly,  if  the  debt 
arises  upon  an  obligation  without  a  condition',  satisfaction 
by  deed  only  can  be  pleaded ;  for  the  bond  itself  cannot  be 
discharged  without  specialty. 

Accord  and  payment  of  part  before  the  day\  with  a  pro- 
mise to  pay  the  residue  at  a  future  day,  which  promise  the 
obligee  Bcce|>ted  in  full  satisfaction  of  the  debt,  is  not  a  good 
plea;  because  the  promise  to  pay  is  executory. 

Akhough  one  bond  cannot  be  pleaded  in  satisfaction,  of 
snotbei*,  yet  payment  of  a  leser  sum  before  the  day  in  full 
satislaction,  and  acceptance  thereof  in  full  satisfaction,  may 
be  pleafled  in  bar  to  debt  on  bond ;  because  parcel  c^  the 
debt,  before  the  day,  may  be  more  beneficial  to  the  obligee 
than  the  wiiole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material.  But  care  must  be  taken  in  this  case  to  plead 
the  payment  of  part  to  have  been  made  \vkfvll  eatiffaetioi^; 
for  if  the  plea  states  the  payment  of  part  generally^  it  will 
be  bad.  < 

3.  Dureu, 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  ob- 
tained by  duress  of  imprisonment  (10).  This  plea  admits 
the  deed,  and  the  proof  of  the  issue  lies  on  the  defendant.  If 
the  defendant  can  prove  that  he  was  compelled  to  execute  the 
bond,  when  he  was  under  an  arrest,  without  legal  process*, 
or  by  the  process,  or  warrant  of  a  person  not  having  l^al  au- 
thority^  it  is  sufficient.  So  if  the  arrest  was  by  warrant  from 
a  justice  of  the  peace,  on  a  charge  of  felony,  where  there  bad 

p  Plreston  T.  Christmas,  2  Wils.  66.         t  Cro.  Eliz.  716.    Hob.  6S,  9.    Cm. 
q  Neale  v.  SheflBeld,  Yelv.  192.  Car.  85.    Adraitted  in  Piiinel*s  cast, 

t  8.  C.  Cro.  Jac.  254.  PreBton  v.  Christ-        5  Rep.  1 17.  a. 
mas,  2  Wils.  86.  a  Id.  ResoWed. 

t  BalstOQ  V.  Baxter,  Cro.  Hiz.  304.         z  Com.  Dig.  Plead.  (2  W.  19.) 

y  Id. 


(10)  See  the  fonn  of  this  plea  in  the  Clerk's  Assistant,  77. 


vol  been  any  fdipipy  couMBiUed*;  or  if  the  defendant  having 
be^  arrested  under  legal  process,  was  forced  by  tortious 
usage  in  prison*,  it  will  be  construed  a  duress. 

The  duress  must  be  of  the  permm  {II)  of  the  defendant  or 
Am  fc^e^•  one,  who  is  a  surety  only,  cannot  plead  that  the 
bond  was  obtained  by  duress  of  the  principal^,  where  the 
bond  is  joint  and  several.  It  has  been  ob^erred,  that  duress 
must  be  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue  nan  est  factum:  for  a  bond  obtained  by  duress 
is  not  void,  but  vojidable  only.  ' 

To  the  plea  of  duress  the  plaintiff  may  reply  that  the  de- 
fendant was  at  large  at  the  time  of  the  execution*,  and  that 
he  sealed  and  delivered  the  bond  voluntarily,  and  not  by  du- 
ress of  imprisonment. 

4.  Illegal  Consideration^ 

1»  By  the  Common  Law — Immoral^^In 
Restraint  of  Trade,  ^c, 

2.  By  Staiute'^Oaming''^-Sale  of  Offiee^^ 
Simoniy — Usury. 

1.  By  the  Common  Law^^ImmoraL — A  bond  may  be 
avoided,  if  it  has  been  made  upon  an  immoral  consideration ; 
as  where  the  condition  of  the  bond  was,  that  the  obligee  and 
obliffor  should  live  together  in  a  state  or  fornication^  But  a 
bond  given  in  consideration  of  past  cohabitation  with  an  un* 
married  woman,  is  good ;  because  it  shall  be  intended  as  a 
compensation  for  the  wrong  done^(lS). 

s  Aleyn,  92.  d  1  Roll.  Abr.  687.  pi.  6. 

a  2  Inst.  482.  e  CI.  Ass.  77. 

b  Bio.  Abr.  !>uieBB,pI.  18.  f  Walker  ▼.  Perkins,  3  Burr.  1568.  1 

€  Huscoinbev. Standing,!  Cro.  Jac.187.        Bl.  Rep.  617.  S-C 

Adjudged  on  demurrer.  g  Turner  y.  Vaughan,  2  Wils.  339. 


(11)  In  1  R«  Abr.  687.  pi.  3.  it  is  said,  that  if  a  person  executes 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass. 
pU  1 4.  is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  his 
cattle,  was  holden  void.  But  in  Sumner  and  Feryman,  HiU  1708. 
cited  in  2  Str.  917.  it  is  said  to  have  been  holden,  that  a  bond  could 
not  be  avoided  by  duress  of  goods*  See  also  Bro.  Abr.  Duress, 
pi.  16.  S.  P. 

(12)  See  Marcbioness  of  Annandale  v.  Hanis,  2  P.  Wms.  432. 
Priest  v«  Parrot,  2  Vez.  160.  and  Gray  v.  Maihias,  5  Ves,  Jun.  286* 
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Tn  reHraini  of  TVoifa.— With  respect  to  bonds  made  in  re- 
straint of  trade,  it  may  beobsenred,  that  wherever  a  sufficient 
consideration  appears  to  make  it  a  proper  and  useful  contract 
'and  such  as  cannot  be  set  aside  without  injury  to  a  fair  con- 
tractor,  it  ought  to  be  maintained,  provided  the  restraint  is 
limited  to  a  particular  place;  but,  if  the  restraint  is  general, 
that  is,  not  to  exercise  a  trade  throughout  the  kingdom,  the 
bond  is  void  (IS). 

In  debt  upon  bond,  the  defendant  prayed  oyer  of  the  con- 
dition\  which  recited,  that  the  defendant  had  assigned  to  the 
plaintiff  a  lease  of  a  messuage  and  bakehouse  in  Liquorpond 
Street,  in  the  parish  of  St  Andrew,  Holbom,  for  the  term  of 
6ve  years;  and  provided, .  that  if  the  defendant  should  not 
exercise  the  trade  of  a  baker  within  that  parish,  during  the 
said  term:  or,  in  case  he  did,  should  within  three  days  after 
proof  thereof  made,  pay  to  the  plaintiff  the  sum  of  dOi,  then 
the  bond  should  be  void.  The  defendant  then  pleaded,  that 
he  was  a  baker  by  trade,  that  he  had  served  an  apprenticeship 
to  it,  by  reason  whereof  the  bond  was  void;  wherefore  be 
traded,  as  it  was  lawful  for  him  to  do.  On  demurrer,  the 
court  adjudged  the  bond  to  be  good,  on  the  ground,  that 
from  the  particular  circumstances  and  consideration  set  forth» 
the  contract  appeared  to  be  lawful  and  useful,  and  that  the 
restraint  was  a  particular  restraint,  founded  on  a  valuable  con- 
sideration. See  also  the  case  of  Chesroan  v.  Nainby ,  2  Str.  7591 
S  Bro.  P.  C.  349.  in  which  the  Courts  of  Common  Pleas, 
£ing*s  Bench,  and  House  of  Lords,  successively  recognized 
the  same  principle,  vis.  that  contracts  entered  mto  between 

b  Mitchel  ▼.  Reynoldt,  1  P.  Wnu.  181.  dted  in  Homer  t.  iUlifoid,  3  Biag.  328. 


(13)  **  The  general  rule  is,  that  all  restrainfiB  of  trade  (which  the 
law  so  much  fav6ur8,)  if  nothing:  n>ore  appear,  are  bad.  This  is 
the  riile  which  is  laid  down  in  the  famous  case  of  Mitchel  v.  Rey* 
nolds,  (which  is  well  reported  in  1  P.  Wms.  181.;  in  which  Lord 
MacclesBeld  took  such  great  pains,  and  in  which  all  the  cases  and 
aignments  in  relation  to  this  matter  are  thoroughly  weighed  and 
considered.)  But  to  this  general  rule  there  are  some  exceptions; 
at  first,  that  if  the  restraint  be  only  particular  in  respect  to  the  time 
or  place,  and  there  be  a  good  consideration  given  to  the  person  re- 
strained, a  contract  or  agreement  upon  such  consideration  so  re- 
straining a  particular  person,  may  be  eood  and  valid  in  law,  not- 
withstanding the  general  rule,  and  this  was  the  very  case  of  Mit- 
chel V.  Reynolds."  Per  Willes,  C.  J.  in  the  Master,  &c,  of  Gun- 
makers  V.  Fell,  Willes,  388.  See  further  on  this  subject  Gale  t. 
Reed,  8  East,  86. 
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two  persons,  to  restrain  one  of  them  from  setting  up  or 
exercising  a  particular  trade  or  employment,  within  a  certain 
UnUted  Mttrici  and  for  a  valuable  consideration,  were  valid 
in  law. 

As  to  the  limits  within  which  a  person  may  restrain  him- 
self from  exercising  his  trade,  it  is  impossible  to  lay  down 
any  rule  for  ascertaining  in  what  cases  such  limits  are  reason- 
ble  and  what  not  In  Cbesman  y.  Nainby,  the  distance 
within  which  the  obligor  agreed  not  to  exercise  the  same 
trade  with  the  obligee,  was  half  a  mile  only  from  the  place 
where  the  obligee  resided.  In  Clerk  y.  Comer,  Cas.  Temp. 
Hardw.  63.  and  7  Mod.  230.  8vo.  edit  S.  C.  by  the  name  of 
Oolmer  v.  Clark,  the  condition  was,  not  to  carry  on  trade 
within  the  city  of  Westminster,  or  bills  of  mortality,  and 
the  bond  was  nolden  to  be  g^od.  And  in  a  more  recent  case 
of  Davis  y.  Mason,  5  T.  R«  118.  where  the  defendant  had 
bound  himself  not  to  practise  as  a  aui^eon  within  ten  miles 
of  the  plaintifl's  residence,  the  court  did  not  think  the  limits 
unreasonable,  and  on  the  authority  of  Mitchell  v.  Reynolds,  the 
bond,  being  founded  on  a  valuable  consideration,  was  adjudg- 
ed good  (14). 

It  is  impossible  to  enumerate  every  species  of  illegality  for 
which  a  bond  may  be  avoided :  but,  before  I  close  this  bead, 
I  cannot  forbear  to  mention  one  case  relative  to  it,  which  un- 
derwent a  long  and  serious  discussion.  The  case  alluded  to 
is  that  of  Collins  v.  Blantem',  reported  in  9  Wils.  347.  It  was 
an  action  of  debt  on  bond,  dated  the  6th  of  April,  1765,  in 
which  defendant  was  jointly  and  severally  bound  with  A.  and 
B.  in  the  penal  sum  of  700L  conditioned  for  the  payment,  by 

A.  and  B.  and  the  defendant,  of  the  sum  of  Sdo2.  on  the  6th 
of  May  following.  The  defendant,  having  prayed  oyer  of  the 
bond  and  condition,  pleaded  thai  two  of  th^  obligors,  A.  and 

B.  and  three  other  persons,  stood  indicted  by  John  Rudge, 
on  five  several  indictments,  for  wilful  and  corrupt  perjury, 
and  had  severally  pleaded  not  guilty ;  that  the  several  tra- 
verses on  the  indictment  were  coming  on  to  be  tried  at  the 

i  Cited  in  S  Eait,  S98. 


(14)  In  Bunn  v.  Gay,  4  East,  190.  an  a^rmont  entered  into  by 
a  practtBine  attorney  in  London,  to  relinquish  his  business  and  re- 
commend nis  clients  to  two  other  attomies,  and  that  he  would  not 
himself  practise  in  such  business  withm  London,  and  150  miUtJrom 
thence;  and  that  he  would  permit  them  to  make  use  of  his  name  in 
their  firm  for  one  year;  was  holden  to  be  a  valid  agreement. 
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awizes  in  Staffordi  wbeieupon  it  wag  liolawfullt  atiA  cor- 
ruptly agreed,  between  Riidge  the  prosecutor,  the  piaintiir,  and 
the  five  peraons  indicted,  that  the  plaintiff  ehould  give  Rudge 
his  note  for  ddO/.,  payable  one  month  after  date,  for  not  ap- 
pearing to  give  evidence  at  the  trial,  and  the  obligors  should 
Execute  a  bond  to  the  plaintiff,  of  the  same  date  with  the 
note,  as  an  indemnity  to  the  plaintiff  for  giving  such  note* 
The  plea  then  stated  the  carrying  this  agreement  into  effect, 
on  the  6th  of  April*  17^  and  concluded  with  an  averment,- 
that  the  l)ond  was  given  for  the  said  consideration,  and  no 
other,  and  that  the  obligors  were  not  indebted  to  the  plaintiff 
in  any  sum  of  money,  and  therefore  the  bond  was  void  in 
law.  On  demurrer,  the  court  gave  judgment  for  the  defend- 
i|nt  on  these  grounds :  Ist,  That  the  whole  transaction  was  t» 
be  considered  as  one  entire  agreement ;  for  the  bond  and  note 
were  both  dated  upon  the  same  day,  for  payment  of  the  same 
sum  of  money  on  the  same  day;  that  it  was  an  agreement  to 
stifle  a  prosecution  for  wilful  and  corrupt  pegury,  a  crii^ 
most  detrimental  to  the  commonwealth ;  that  the  probiissoiy 
note  was  certainly  void,  and  consequently  the  plaintiff  was 
not  entitled  to  recover  upon  the  bond  which  was  given  to  in-^ 
demnify  him  from  such  note:  they  were  both  bad^,  the  con- 
sideration for  giving  them  being  wicked  and  unlawful,  l^dly. 
That  the  bond  was  void,  because  it  was  given  for  the  purpose 
of  tempting  a  man  to  transgress  the  law.  Sdly,  That  the 
special  matter  might  be  pleaded,  although  it  was  objected, 
that  the  law  would  not  endure  a  fact  in paU  dehors  a  special^ 
to  be  averred  against  it,  and  that  a  deed  could  not  be  defeated 
by  amr  thing  less  than  a  deed ;  for  the  condition,  in  this  case, 
was  for  the  payment  of  a  sum  of  money ;  but,  iliai  payment 
to  be  made,  was  grounded  upon  a  vicious  consideration, 
which  was  not  inconsistent  with  the  condition  (15),  but 

k  S.  P.  admitted  per  Cur.  in  CuUibeit  v.  Haley,  8  T.  R.  390. 
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(15)  <<  The  general  rule,  that  matters  dehors  the  deed  cannot  be 
pleaded,  does  not  apply  to  this  case ;  the  true  meaning  of  that  role 
18,  that  matter  inconsistent  with  or  contrary  to  the  deed,  cannot  be 
alleged*,  but  matter  consistent  with  the  deed  may;  the  bond  in 
the  present  case  is  for  the  payment  of  money :  the  plea  admits  this, 
and  the  averment  alleges  upon  what  consideration  that  money  was 
to  be  paid,  and  therefore  is  not  inconsistent  with  or  contradictory 
to,  the  condition  of  the  bond ;  this  rale  of  pleading  applied  to  the 
cases  of  simony,  duress,  coverture,  infancy,  ace.'*    Argument  for 

•  BucUer  t.  BfUlaid,  8  Vcntr.  107.    Mme  v.  Mene,  Cow|k  49^ 
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ttriick  tft  tbe  contract  itself,  in  eticb  a  manner  as  sliewed  that 
the  bond  never  had  any  legal  entity,  and  if  it  never  bad  any 
being  at  all,  then  the  maxim,  that  a  deed  must  be  defeated  by 
a  deed  of  equal  strength,  did  not  apply  to  thi^  case.  The 
averment  pleaded  in  this  case  was  not  contradictory  to,  but 
explanatory  of,  the  condition :  as  to'  the  argument,  that  if 
there  was  not  any  consideration  for  the  bond  it  was  a  gift ; 
that  was  to  be  repelled  by  shewing  it  was  given  upon  a  bad 
consideration :  this  destroyed  the  presumption  of  donation. 
4thly,  That  the  plea  was  properly  concluded,  **and  so  the 
said  bond  is  void,"  or  at  least  this  conclusion  was  well  enough 
lipon  general  demurrer. 

In  debt  on  bond,  conditioned  for  tbe  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  S.  then  tm- 
pressed,  to  appear  and  deliver  himself  16  the  plaintiff  when 
called  upon':  the  defendant  pleaded  that  L  S.  having  been 
unlaufuuy  impressed,  the  plaintiff  was  unwilling  to  discharge 
faim,  unless  he  would  agree  to  pay  a  certain  sum  of  money, 
and  would  procure  the  defendant  to  become  bound,  and  there- 
upon it  was  unlawfully  agreed,  that  the  plaintiflT  should  dis-. 
cnarge  I.  S.  on  the  defendant  becotning  bound  for  that  sum, 
and,  therefore,  the  bond  was  void.  To  this  plea  there  was  9, 
general  demurrer,  which  was  endeavoured  tp  be  supported, 
on  the  ground  that  the  defendant  could  not  aver  matter  in<*. 
consistent  with  the  condition  of  the  bond ;  that  it  appeared 
by  the  condition,  that  the  party  was  impressed,  whicn  meant 
l^^ally  ess  tfi  iertninu  But  the  court  overruled  the  demurrer, 
and  held  the  plea  to  be  good. 

So  where  the  condition  of  the  bond  stated,  that  the  de- 
fendants had  taken  up,  borrowed,  and  received  oi  the  plaintiffs 
a  sum  of  money,  which  was  to  run  at  respandeniia  tnterest*, 
on  the  security  of  certain  ffoods  shipped  from  Calcutta  to 
Oatend.  The  defendants  pleaded,  that  the  bond  was  given 
to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  the  de- 
fendants, for  the  purpose  of  an  illegal  traffic  from  the  East 
Indies,  and  that  the  plaintiffs  knowingly  assisted  in  preparing 

1  PolB  V.  lUbrrobiii,  £.  22  G.  3.  B.  R.       m  Putoa  v.  ^opliaiii,  9  £ast»  406. 
9  £«t^  416.  n. 


defendant,  S,  C.  2  Wils.  347.  **  Since  the  case  of  Pole  v.  Harrobin» 
E.  22  G.  3.  B.  R.  it  has  been  generally  understood,  that  an  obli- 
gor 18  not  restrained  from  pleading  any  matter  which  shews  that 
the  bond  was  given  upon  an  illegal  consideration,  whether  consist- 
ent or  not  with  the  condition  of  the  bond.''  Pet  Lord  Ellenbo« 
roughs  C.  J.  in  Paiton  v.  Popham,  9  Bast,  421,  2l 
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UiegooAi  Ibr  carrii^  upon  aiich  illegal  fogrigt:  Oo  de^ 
inurrer  to  this  plea,  it  was  urged,  in  support  of  tbedeiDuirer, 
that  the  matter  in  the  plea  being  directly  inconsistent  with 
the  matter  stated  in  the  condition,  it  ought  to  have  been 
averred  in  the  plea,  that  the  statement  in  the  conditkm  was 
merely  colourable;  but  the  court  ovemiled  the  objection, 
and  held  the  plea  to  be  good:  Lord  EUenborough,  C.  J.  ob- 
serving, that  upon  the  adjustment  of  the  account,  after  the 
Soods  were  sola^  the  parties  might  have  calculated  upon  the 
ebt  as  upon  a  loan  to  that  amount,  and  therefore  there  was 
not  any  necessary  inconsistency  between  the  two  statements; 
even  taking  the  case  upon  the  strict  rule  of  law»  as  it  had 
been  generally  considered  before  the  case  of  Collins  ▼.  Blan* 
tern,  but  since  that  case  there  could  not  be  any  doubt  upon 
it  And  Le  Blanc,  J.  observed,  that  after  the  cases,  breaking 
in  upon  the  old  rule,  bad  determined,  that  though  the  bond 
state  nothing  illegal  upon  the  face  of  it,  the  obligor  may  shew 
by  his  plea,  that  it  was  given  for  an  illegal  consideration,  they 
had,  in  effect,  decided,  that  he  may  shew  an  illegal  consider- 
ation differed  from  the  consi^emtion  jstated  in  the  condition. 
And  when  the  plea  states,  that  the  bond  was  given  to  cover 
the  price  of  goods  illegally  contracted  to  be  sold  and  shipped, 
it  does  in  effect  deny  that  it  was 'given  for  money  borrowed ; 
and  it  shews  that  the  statement  in  the  condition  was  made 
Colourably  in  order  to  cover  the  illegal  agreement 

9.  By  Statuie.'^Where  the  consideration  on  which  the 
bond  is  given  is  ill^al  by  statute,  the  defendant  may  take 
advantage  of  it  by  pleading.  And  if  the  bond  contain  several- 
conditions,  although  one  of  the  conditions  only  be  void  by  a 
Statute,  yet  the  whole  bond  is  void*. 

Gaming. — ^By  stat  9  Ann.  c.  14.  s.  1.  *'  All  bonds  executed 
by  any  person,  where  the  whole  or  any  part  of  the  consi- 
deration is  for  money,  or  other  valuable  thing,  won  by  gam* 
ing  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other 
game ;  pr  by  betting  on  the  sides  or  hands  of  such  as  game 
at  any  of  the  said  games.;  or  for  repaying  any  money  know* 
inglylentor  advanced  for  such  gaming  or  betting;  orient 
and  advanced  at  the  time  and  place  of  such  play,  to  any  per- 
son so  gaming  or  betting,  or  that  shall  during  such  play  so 
game  or  bet,  shall  be  void.'* 

In  a  plea  upon  this  statute,  it  must  be  shewn  at  what  play 
or  game  the  money  was  lost ;  because  that  is  matter  of  law 
and  not  merely  evidence^ :  and  the  particular  game  specified 
must  be  proved^*. 

D  Norton  ▼.  Syms,  Moor,  S56.    -  p  Mazztngbi  v.  StepbeniOD,  1  Camp, 

o  Colboro  T.  Stockdale,  I  Str.  493.  N.  P.  C  291. 


DEBT.  545 

Sale  of  Q^e^.— By  stat  5  and  6  Ed  w.  6.  c.  16.  s.  9.  and  3. 
*•  If  any  person  take  any  bond  to  receive  any  money,  fee,  re*- 
ward;  or  other  profit ^  directly  or  indirectly ^  for  any  office  or 
offices,  or  any  part  of  tbem,  or  to  the  intent  that  any  person  • 
should  enjoy  any  office,  or .  to  the  deputation  of  any  office, 
or  any  part  thereof,  which  office,  or  any  part,  shall  in  any 
wise  touch  the  administration  or  execution  qfjtistice;  or 
the  receipt,  controlment,  or  payment  of  any  of  the  king's 
money,  revenue,  account,  aulnage,  auditorship,  or  survey- 
ing any  of  the  king's  lands,  tenements,  or  hereditaments ; 
or  any  of  the  king's  customs,  or  any  other  administration 
or  necessary  attendance  in  any  of  the  king's  custom-houses, 
or  the  keep  of  any  of  the  king's  towns,  castles,  or  fortresses, 
.being  used  or  appointed  for  a  place  of  strength  and  defence ; 
or  which  shall  touch  any  clerkship  to  be  occupied  in  any 
manner  of  court  of  record,  wherein  justice  is  to  be  mi- 
nistered, every  such  bond  shall  be  void  against  the  person 
making  it." 

The  4th  section  provides  against  the  extension  of  this  act 
to  any  office,  whereof  any  person  is  seised  of  any  estate  of  in- 
heritance, and  any  office  of  parkership,  or  of  the  keeping  of 
any  park,  house,  manor,  garden,  chase,  or  forest. 

If  defendant  is  desirous  of  taking  advantage  of  the  pre- 
cedin'g  statute^,  he  must  plead  it  specially,  in  order  that  the 
plaintiff  may  have  an  opportunity  of  shewing  that  be  is  within 
the  exceptions  of  the  statute. 

There  were  two  principal  reasons  for  making  this  statute', 
1st  that  offices  might  be  exercised  by  persons  of  skill  and 
integrity;  Sndly,  that  they  might  take  only  the  legal  fees; 
for,  those  who  buy  their  offices  will  be  apt  to  take  more  than 
their  legal  fees,  acording  to  what  is  said  in  3  Inst.  148.  ''they 
that  buy  will  sell." 

The  office  of  registry  of  an  archdeaconry  is  an  office  within 
this  statute*,  because,  it  is  an  office  concerning  the  admi- 
nistration of  justice.  So  is  the  office  of  auditor  of  Wales^; 
so,  as  it  seems,  is  the  office  of  under  sheriff\ 

Where  an  office  is  within  the  statute,  and  the  salary  is  cer- 
tain, if  the  principal  makes  a  deputation,  reserving  a  lesser 
sum  out  of  the  salary,  and  take  a  bond  conditioned  for  the 
payment  of  such  lesser  sum,  such  bond  is  not  within  the  sta- 
tute*.   So  if  the  profits  be  uncertain,  arising  from  fees,  if 

q  Hornby  ▼.  Coinibrd,  Fitzgib.  45.  t  Godolpbin  ▼•  Tudor,  Salk.  46S. 

r  WiUes,  573,  4.  u  BrowDiD^^  v.  Halford,  Freem.  19. 

•  Woodward  ▼.  Fox,  3  Ler.  989.  L«yDg  x.  Per  Cur.  in  Godolpbin  v.  Tudor,  SaUL. 
T.  Paioe^  Willes,  571 .  S.  P.  468. 
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the  principal  ilaake  a  deputation,  res^ving  a  sum  certain  out 
of  the  fees  and  profits  of  the  office,  it  is  good' ;  for  in  these 
cases  the  deputy  is  not  to  pay,  unless  the  profits  amount  to 
so  much ;  and  though  a  deputy,  by  bis  constitution  is  in 
place  of  his  principal,  yet  he  has  not  any  right  to  the  fees, 
which  still  continue  to  be  the  principal's;  so  that,  as  to  him, 
it  is  only  reserving  a  part  of  his  own,  and  giving  away  the 
rest  to  another* ;  but  where  the  reservation  or  agreement  is 
not  to  pay  out  of  the  profits,  but  to  pay  generally  a  certain 
sum,  it  must  be  paid  at  all  events,  and  a  bond  conditioned  for 
the  payment  of  such  sum  is  Void  by  the  statute. 

So  where,  by  the  condition  of  the  bond  it  appeared,  that 
A,  had  granted  to  B.  and  C/  (the  son  of  A.)  the  office  of  re- 
gister of  an  archdeaconry  for  their  lives,  and  the  terms  of  the 
condition  were,  1st,  that  B.  should  permit  C.  to  receive  all 
the  profits  of  the  office ;  and,  indly,  that  B.  should  surrender 
the  office  and  profits  whenever  C.  should  require  it :  it  was 
holden,  that  this  condition  was  within  the  provision  of  the 
statute,  and  made  the  bond  void ;  first,  because  an  agree- 
ment to  have  all  the  profits  was  an  agreement  to  receive 
some  profit,  which  was  contrary  to  the  words  of  the  statute; 
secondly,  because  either  B.  must  execute  the  office  for  no- 
thing, or  he  must  take  more  than  his  legal  fees ;  that  a  person 
of  skill,  and  of  integrity,  would  not  execute  such  an  office 
for  nothing;  and  if  he  had  any  thing  for  it,  it  must  be  by  ex- 
toilion,  and  by  taking  illegal  fees,  and  thereby  the  principal 
end  of  the  statute  would  be  eluded.  As  to  the  9d  branch  of 
the  condition,  viz.  that  B.  should  surrender  the  office  at  the 
request  of  C;  the  court  said  that  it  was  unnecessary  to  de- 
cide upon  that,  inasmuch  as  it  had  been  holden,  in  Norton 
v.  Syms,  Moore,  850,  and  Lee  v.  Colshill,  Cro.  Eliz.  599. 
that  if  any  of  the  conditions  are  void  by  statute,  the  whole 
bond  is  void.  They  intinoated,  however,  a  clear  opinion  that 
this  branch  of  the  condition  was  void  also ;  for  the  donor 
thereby  reserved  to  himself  an  absolute  power  over  his  of- 
ficer, which  he  ought  not  to  do.  Besides,  if  this  were  al- 
lowed, there  would  be  a  plain  method  chalked  out  to  evade 
the  statute  :  for  any  one  by  this  mean  might  sell  an  office  for 
the  full  value.  For  let  such  a  condition  be  put  in,  let  the 
bond  be  given  for  the  full  value  of  the  office,  and  let  it  be 
agreed  between  them,  that  the  officer  shall  refuse  to  surren- 
der upon  request;  and  then  the  grantor  will  recover  on  the 
bond,  and  so  have  the  full  value  of  the  office. 

7  Godolphin  v.  Tudor,  Salk.  468.  and    i  Adjudged  in   Godolpbin  t.   Tudor, 
and  GuIHford  v.  Pe  Cardonell,  Salk.        SaJk.  468. 
46e.  -  a  Layng  v.  Paine,  Waie»,'671. 
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A.  by  the  interest  which  he  had  with  the  commiBsionere 
of  excise^  procured  for  B.,  his  brother,  a  supervisor's  place 
in  that  office,  and,  in  consideration  thereof,  B.  gave  a  bond 
for  the  payment  of  10/.  per  annum  to  A.,  by  half-yearly  pay* 
ments,  as  long  as  B.  should  continue  in  the  office.  B.  died» 
having  for  some  years  omitted  the  payment  of  this  annual 
sum  of  10/.,  whereupon  A.  brought  an  action  on  the  bond 
against  the  widow  and  executrix  of  B.,  who  pleaded  a  sham 
plea  of  payment,  and  brought  a  bill  in  equity  to  be  relieved 
against  the  bond.  For  the  defendant  it  was  objected,  that  the 
bond  was  admitted  to  be  good  at  law,  by  the  plaintiff's  not 
having  been  advised  to  plead  the  statute  of  5  and  6  Edw.  6. 
against  the  sale  of  offices ;  neither  truly  in  this  case  could 
the  Stat,  have  been  pleaded,  being  made  lone;  before  the  ex- 
cise became  a  branch  of  the  revenue ;  that  the  law  being 
with  the  defendant,  it  would  be  hard  to  take  the  benefit 
thereof  from  him,  especially  when  lie  was  not  plaintif}'  in 
equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been 
guilty  of  any  fraud.  But  by  Lord  Talbot,  Ch.  bonds  of  this 
nature  are  highly  to  be  discouraged ;  merit,  industry,  and 
fidelity,  ought  to  recommend  persons  to  these  places,  and  not 
interest  with  the  commissioners,  who,  it  is  to  be  presumed, 
had  they  known  from  what  motive  the  plaintiff  at  law  ap- 

Klied  to  them  on  behalf  of  his  brother,  would  have  rejected 
im.  The  officers  giving  money  to  a  friend  of  the  commis- 
sioners, for  his  interest,  is  altogether  as  bad  as  giving  money, 
or  a  bond  for  money,  to  the  commissioners  themselves,  which 
undoubtedly  would  have  been  relieved  against.  It  is  a  fraud 
on  the  public,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue.  The  taking  away  from  the  officer, 
what  the  commissioners  and  the  treasury  think  to  be  but 
a  reasonable  reward  for  his  care  and  trouble,  and  an  en- 
couragement to  his  fidelity,  must  needs  be  of  the  most  per- 
nicious consequence,  and  induce  bira  to  make  it  up  by  some 
unlawful  means,  such  as  corruption  and  extortion;  and  though 
the  excise  was  no  part  of  the  revenue  at  the  time  of  making 
the  statute  of  5  and  6  Edw.  6«,  yet  there  may  be  good  ground 
to  construe  it  within  the  (16)  reason  arid  mischief  of  the  law^ 
which  is  rather  remedial  than  penal. 

b  Law  ▼.  Law,  8  P.  Wms.  391.  and  Ga.  Temp.  Talb.  140. 


(16)  It  is  no  new  thins,  but  usual,  that  an  interest  raised  by  a 
subsequent  statute,  should  be  under  the  same  remedy  and  advantage 
as  an  interest  existing  before.  Thus,  at  common  law,  no  accept- 
ance of  a  collateral  recompence  could  bar  a  wife  of  her  dower;  but  y 

«  N  2  ''• 
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jSlimofiy.— Simony  is  the  corrupt  presentation  of  a  person 
to  an  ecclesiasticai  benefice  for  money,  &c. 

Every  contract  made  for  or  about  any  matter  or  thing, 
which  18  prohibited  and  made  unlawful  by  any  statute*,  is  a 
void  contract,  although  the  statute  itself  doth  not  mention 
that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender; 
because  a  penalty  in^plies  a  prohibition^  though  there  are  not 
any  prohibitory  words  in  the  statute.  Hence,  in  the  case  of 
simony,  although  the  statute  (31  Eliz.  c.  6.)  only  inflicts  a 
penalty  by  way  of  forfeiture,  and  does  not  mention  any 
avoiding  of  the  simoniacal  contract,  yet  it  has  been  always 
holden,  that  such  contracts,  being  against  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  con- 
tracts, it  will  be  proper  to  set  forth  the  legislative  provisions 
against  simony. 

By  Stat  31  Eliz.  c.  6.  for  the  avoiding  simony  and  cor* 
ruption  in  presentations,  collations,  and  donations,  of  and  to 
benefices,  dignities,  prebends,  and  other  livings  and  promo- 
tions ecclesiastical,  and  in  admissions,  institutions,  and  in- 
ductions  to  the  same,  it  is  enacted,  that  "  if  any  persoq  or 
persons'  (17 )t  or  bodies  corporate,  shall,  for  money ^  reward* 

c  31  EHe.  c.  6.  12  Ann.  stat.  2.  c.  12.  d  S.  5. 

Per  Holt,  C.  J.  in  fiarUett  ▼.  Vinor, 
CwUi.26t. 

the  Stat,  of  27  H.  8.  made  a  jointure  to  be  a  bar«  which  at  that 
time  extended  only  to  a  jointure  made  by  act  executed  in  the  bus* 
band's  life-time.  Afterwards  the  32  of  H.  8.  enabled  a  man  to 
devise  bis  lands,  when  it  was  holden,  that  if  a  roan  were  to  devise 
lands  to  his  wife  in  satisfaction  of  her  dower,  and  she  should  ac- 
cept them  9  this  would  be  a  bar  within  stat.  27  H.  8.  Rep.  4.  a.  b. 
because  it  is  within  the  same  equity  and  reason,  and  the  diversity 
is  in  the  manner  only,  not  in  the  thing.  So  exchequer  bills,  though 
created  and  made  valuable  by  a  statute  subsequent  to  that  of  12 
Car.  2.  c.  30.  for  erecting  the  post-office,  yet  are  portable  within 
the  intent  of  the  said  act  of  12  Car.  2.  and  on  a  letter  in  which  such 
bills  were  inclosed  being  lost  out  of  the  office,  the  postmasteis, 
were  holden  chargeable.  From  the  Lord  C.  Justice  Holt*s  aigu-* 
ment  in  the  case  of  Lane  v.  Cotton  and  Frankland,  in  the  report-^ 
er's  (P.  Wms.)  MSS.  See  also  Salk.  17.  And  it  is  observable, 
that  though  the  other  three  judges  of  B.  R«  differing  in  opinion 
with  the  Chief  Justice,  judgment  was  given  in  that  case  tor  ihe 
defendants ;  yet  on  a  writ  of  error  being  brought  in  the  Exchequer 
Chamber,  the  defendants  are  said  to  have  made  satisfaction  to  the 
plaintiff,  which  put  an  end  to  all  further  proceedings. 

(17)  Usurpers,  as  well  as  persons  having  title  to  present  or  col* 
late»  are  within  this  statute,     1  Inst.  120.  a.  3  InsU  lo3« 
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gift,  profit,  or  benefit^  directly^  or  nuUreetly^  or  for  or  by 
reasoD  of  any  promise^  agreement,  grant,  bond,  covenant, 
or  other  assurance  of  or  for  any  money,  &c.  directly  or  in- 
directly, present  or  collate  any  person  to  any  benefice,  with 
cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  or 
bestow  the  same  for  any  such  corrupt  consideration,  etery 
such  presentation.  &c.  and  every  admission,  institution,  in- 
vestiture, and  induction,  thereupon,  shall  be  void;  and  it 
shall  be  lawful  for  the  crown  (18)  to  present,  &c.  to  such 
benefice,  &c.  for  that  one  turn  only,  and  every  person,  &a 
that  shall  give  or  take  such  money,  &c*  or  take  or  make 
any  such  promise,  &c.  or  other  assurance,  shall  forfeit  the 
double  value  of  one  year's  profit  of  such  benefice,  &c.  and 
the  person  so  corruptly  taking,  &c.  such  benefice,  &c.  shall 
thenceforth  be  adjudged  a  disabled  person  to  have  the 
same"  (Id). 

"  If  any  person  shall  for  money',  &c.  {other  than  for  law- 
ful fees)  or  for  any  promise,  &c.  or  other  assurance  for  mo- 
ney, &c.  directly  or  indirqptly  admit,  institute,  instal,  in- 
duct, invest,  or  place  any  person  in  any  benefice,  with  cure 
of  souls,  dignity,  prebend,  or  other  living  ecclesiastical, 
every  such  offender  shall  forfeit  double  the  value  of  one 
yeafs  profit  of  such  benefice,  &c.  and  the  same  benefice, 
&c.  shall  be  void,  and  the  patron,  &c.  shall  present  or  col- 
late unto  the  same,  as  if  the  party  so  admitted,  &c.  were 
dead. 

The  7th  section  provides,  that  no  title  to  confer  or  present 
by  lapse,  shall  accrue  upon  any  voidance  mentioned  in  this 
act,  but  after  six  months  next  after  notice  given  of  such  void- 
ance, by  the  ordinary  to  the  patron. 

By  the  8th  section,  it  is  enacted,  that  "  If  any  incumbent 
of  any  benefice,  with  cure  of  souls,  shall  corruptly  resign 
or  exchange  the  same,  or  corruptly  take,  for  the  resigning 
or  exchanging  the  same,  directly  or  indirectly,  any  pension, 
money,  or  benefit,  as  well  the  giver  as  the  taker  thereof 
shall  lose  double  the  value  of  the  sum  so  given,  the  one 
moiety  as  well  thereof  as  of  the  forfeiture  of  double  value 

c  s.  6. 


pS)  If  the  corrupt  presentation  or  collation  is  by  an  usurper, 
then  the  king  shall  not  present,  but  the  rightful  patron.  3  lost* 
153,  154.     1  Inst.  120.  a. 

(19)  Where  the  presentee  is  not  privy  to  the  corrupt  contract,  he 
shall  not  be  adjudged  a  disabled  person.    3  Inst.  154. 
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of  one  year*8  profit  to  be  to  the  crown ;  lAod  the  other  to 
him  that  will  sue  for  the  same^  by  action  of  debt,  bill,  or  in- 
formation, in  any  of  the  king*8  courts  of  record/* 

The  next  statute  relating  to  this  subject  is,  the  19  Ann. 
slat.  9.  c.  19.  by  the  second  section  of  which  it  is  enacted, 
that  "  if  any  person  shall,  for  money  or  profit,  or  for  any  pro- 
mise, agreement,  &c.  or  other  assurance  for  money,  &c.  di- 
rectly or  indirectly,  in  his  own  name,  or  the  name  of  any 
other  person,  procure  the  next  presentation  to  any  eccle- 
siastical lining,  and  shall  be  presented  or  collated  thereupon, 
every  such  presentation  and  admission,  kc,  shall  be  void, 
and  such  agreement  shall  be  deemed  a  simoniacal  contract : 
and  it  shall  be  lawful  for  the  crown  to  present  for  that  turn 
only ;  and  the  person  so  corruptly  accepting  such  living,  shall 
thenceforth  be  disabled  to  enjoy  the  same''  (90). 

Having  thus  set  forth  the  material  provisions  of  the  statutes 
against  simony,  it  only  remains  to  state  briefly  the  determina- 
tions which  have  been  made  in  respect  of  bonds  given  by 
clerks  to  patrons,  on  receiving  a  presentation  to  a  living :  and 
first,  it  has  been  holden,  that  if  the  patron  takes  of  the  clerk 
a  bond  conditioned  for  the  performance  of  a  legal  act,  as  to 
pay  a  sum  of  money,  to  the  son  of  the  last  incumbent  for  a 
certain  time';  to  resign  when  the  patron's  nephew  attains  his 
full  age' ;  to  resign  on  three  month's  notice  to  be  given  by  the 

f  Baker  r.  Monford,  Noy,  143.  g  Per  Lord  Macclesfield  in  Peel  ▼.  €»- 

pel,  Str.  634. 

(20)  The  purchase  of  an  advowson  in  fee,  where  no  privity  of 
the  clerk  intended  to  be  presented  appears,  has  been  holden  not  to 
be  simoniacal ;  althougn  the  incumbent  was  m  extremis  at  the 
time  when  the  purchase  was  made.  Barret  v.  Glubb,  2  Bl.  Rep. 
1052.  SccuSf  n  the  parties  knew  the  incumbent  to  be  in  extrenui, 
on  the  sale  of  a  next  presentation.  Fox  v.  Bishop  of  Cheser,  2  B. 
and  C.  635. 

The  statutes  against  simony  apply  to  the  presentation  cormptly 
procured  or  intended  to  b^  procured;  this  presentation  is  forfeited  to 
the  crown,  and  certain  penalties  and  disabilities  are  inflicted  on 
the  offenders :  the  statutes  contain  no  express  provision  for  avoiding 
simoniacal  conveyances ;  but  there  can  be  no  doubt  that  the  con- 
veyance even  of  an  advowson  in  fee,  which  in  itself  is  le^l,  if  it  be 
made  for  the  purpose  of  carrying  a  simonaical  contract  into  execu- 
tion, is. void,  as  to  so  much  as  goes  to  effect  that  purpose  ;  and  if 
the  sound  part  cannot  be  separated  from  the  corrupt,  is  void  alto- 
gether. But  if  the  sound  can  be  fairly  separated  from  the  ob- 
jectionable part,  it  will  be  good,  although  by  the  contract  one  en- 
tire consideration  was.  paid  for  the  whole  advowson,    5  launt.  74Q. 


DEBT.  651 

to  keep  the  buildings  on  the  living  in  repair^;  to  reside  on  the 
living,  or  to  resign,  in  case  of  not  returning  after  notice,  and 
also  not  to  commit  waste,  &c«  on  the  parsonage  bouse*;  such 
bond  is  good,  and  cannot  be  avoided  on  the  grouhd  of  simony. 

2dly.  With  respect  to  general  resignation  bonds,  or  bonds 
conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resignation  is  intended, 
it  may  be  observed,  that  a  long  train  of  solemn  decisions 
from  the  8th  year  of  James  the  First,  to  the  S8th  of  George 
the  Second^  (a  period  of  145  years)  had  established  that 
such  bonds  were  legal ;  because  it  was  possible  that  they 
might  have  been  taken  with  an  honest  intent  (91),  as  for  the 

Eurpose  of  providing  for  a  son,  or  enforcing  residence  or  good 
ehaviour,  conditions,  which  might  rather  argue  care  in  the 
patron,  than  any  corruption  of  simony  (3*2).  Whilst,  how- 
ever, the  courts  of  common  law  held  these  bounds  to  be  valid, 
the  courts  of  equity  took  care  that  an  improper  use  should 
not' be  made  of  them;  and  whenever  the  patron  put  such 
bond  in  suit  for  an  illegal  purpose,  e,  g.  to  discharge  himself 
from  a  cl^im  of  tithe^  or  the  like  purpose,  injunctions  were 
granted  to  stay  proceedings  in  the  action  on  the  bond  (23); 

h  4T.  R.  359.  Raym.  175.     Peel  v.  Com.  Cailiol, 

i    Jb.  78.     Biigshaw  ▼.  Boasley.  6  G.  Str.  227.     Wyndham  v.  Boyer, 

k  Jobnes  v.  Lawrence,  8  Jac.  adjudged  T  27  6.  2.    Hesketh  v.  Gray,  B.  R. 

on  enor  in  the  Exchequer  Chamber,  Hil.  28  G.  2.  Amb.  268. 

Cro.  Jac.  248.  and  274.  S.  C.  Babing-    1  Darston  v.  Sandys,  1  Vem.  411,412. 

ton  ▼.  Wood,  Cro.  Car..  180.   Sir  W.  2  Rep.  in  Ch.  398.  2  Ch.  On.  186. 

Jones,  220.     Watson  ▼.  Baker,  T. 


(21)  In  the  case  of  the  Bishop  of  London  v.  Ffvtche,  1  East, 
487.  Mr.  Justice  Buller  (adopting  the  remark  of  Bp.  Stillingfleet,) 
observed  on  the  inconclusiveness  of  this  argument,  by  saying,  that 
it  might  with  equal  force  be  argued,  that  the  bond  might  be  made 
use  of  for  bad  purposes.  Alluding  to  the  cases,  Mr.  J.  Buller 
said,  "  1  have  taken  no^small  pains  to  find  out  on  what  principle 
those  decisions  were  founded ;  but  without  much  effect ;  for«  after 
all  the  labour  I  have  bestowed  upon  the  subject,  it  does  seem  to  me 
that  they  are  destitute  of  all  sense,  reason,  or  principle.  But  still 
they  are  sat  numerousy  they  have  arisen  at  so  many  different  periods^ 
all  the  judges  for  near  two  centuries  past  have  been  so  uniformly 
of  the  same  opinion,  the  law  has  been  received,  not  only  in  West" 
minster  Hall,  but  through  the  whole  kingdom  as  so  firmly  settled^ 
and  mankind  have  so  universally  acted  upon  that  idea,  tliat  I  think 
it  would  be  very  dangerous  to  overturn  or  even  to  shake  t7,*'  ^c« 

(22)  In  1698,  Bishop  StiUingfieet  wrote  an  elaborate  discourse 
against  these  decisions  of  the  courts  of  common  law, 

(23)  There  does  not  appear  to  have  been  any  diierence  in  this 
respect  between  a  special  and  genoal  bond  of  lesignation ;  for  in 
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Notwitbstandiog  the  long  aeries  of  deciBioiw  before  oteii* 
tioned,  the  question  as  to  the  Talidity  of  a  general  resignation 
bond  was^  in  the  year  1781,  again  agitated  in  the  case  of 
Ffy tche  v.  the  Bishop  o(  London ;  and  although  the  courts 
of  Common  Pleas  and  King's  Bench",  as  the  case  came  re- 
spectively before  them,  considered  themselves  as  bound  by 
the  current  of  authorities,  and  decided  in  favour  of  the  bond, 
yet  upon  a  writ  of  error  being  brought  in  parliament,  their 
judgment  was  reversed",  contrary  to  the  opinion  of  all  the 
judges  except  Eyre,  C.  B.,  upon  the  motion  of  Lord  Thurlow, 
Ch.  the  division  being  nineteen  against  eighteen  peers  (24). 

m  The  proceedings  in  Uie  King's  Bench  n  On  the  30tb  Maj>  1783. 

in  error  from  C.  B.  are  reported  in  1 
East,  487. 


Peel  T«  Capel,  Str.  534.  where  the  patron  put  a  special  bond  of  re- 
siffnatioQ  in  suit,  far  the  purpose  of  enforcing  the  payment  of  a  sum 
of  money  from  the  clerk,  the  Court  bf  Chancery  granted  an  injunc- 
tion. 

(24)  The  proceedings  in  the  House  of  Lords  are  reported  very 
fully  and  accurately  in  Cunningham's  Law  of  Simony.  This  asser- 
tion of  the  correctness  of  Cunningham's  report  is  hazarded  on  the 
authority  of  Mr.  E^st,  who  bad  an  opportunity  of  comparing  it  with 
a  MS.  note  of  the  late  Mr.  J.  Bulier.     See  I  East's  R.  487.  n.  (a). 

The  ground  of  the  decision  in  the  House  of  Lords  against  the  va- 
lidity of  these  bonds  appears  to  have  been,  that  they  were  simonai- 
caU  and  against  the  statute  31  Eliz.,  and  not  that  they  wer^  contrary 
to  the  general  principles  of  the  common  law.  In  cases,  therefore, 
where  the  statute  at^ainst  simony  does  not  apply,  the  court  of  King*s 
Bench,  have,  notwithstanding  the  decision  in  Ffytche  v.  Bishop  of 
London^  considered  themselves  as  bound  by  prior  authorities.  Hence 
it  has  been  holden,  that  a  bond  given  by  a  schoolmaster  of  an  ancient 
public  school,  who  had  a  freehold  in  his  ofRce,  to  resign  at  the  re- 
quest of  his  patron,  was  good.  Legh  v.  Lewis,  1  East's  R.  391. 
And  even  in  cases  were  the  statute  against  simony  applies,  if  they 
are  not  precisely  the  same  with  that"  of  Ffytche  v.  the  Bishop  of 
London,  the  court  of  King's  Bench  has  evaded  the  authority  of  that 
decision  in  the  House  of  Lords,  and  determined  according  to  the  es- 
tablished series  of  precedents.  See  Partridge  v.  Whiston,  4  T.  R. 
359.  '*  A  stipulation  to  resign  in  favour  of  a  specified  person,  does 
not  seem  to  be  open  to  the  same  objection  as  if  it  were  to  resign  ge- 
nerally, because^  the  latter  makes  the  incumbent  but  a  mere  tenant 
at  will  to  the  patron.  I  know  that  since  the  case  of  the  Bishop  of 
London  v.  Ffytche  it  has  been  considered  that  bonds  of  resignation 
in  favour  of  specified  persons  are  not  illegal."  Per  Dampier,  J.,  in 
Newman  v.  Newman,  4  M.  and  S.  71.  But  see  Ld.  Eldon,  Ch.  in 
Rowlatt  T.  Rowlatt,  1  Jacob  v.  Walker,  283.  and  the  case  of  Fletcher 
V.  Ld.  Sondes,  now  depending  in  the  House  of  Lord8»  October^  lb2& 


DEBT.  653 

I7#iff^y.-*To  debt  upon  bond  the  defendant  may  plead  that 
the  bond  was  giren  upon  an  usurious  contract. 

The  statute  against  usury  cannot  be  given  in  evidence  on 
the  general  issue,  but  must  be  pleaded*:  for  although  it  m^ 
appear  to  be  usury  on  the  condition,  yet  plaintiff  may  rectify 
it  by  his  replication.  The  provisions  of  the  legislature  relating 
to  usury  are  as  follow:  by  stat  37  H.  8.  c.  9.  {by  which  all 
former  statutes  against  usury  are  repealed,)  s.  3.  ''no  person, 
by  way  of  corrupt  bargain,  loan,  &c.  or  other  means,  shall 
take  Ibr  forbearance  of  100/.  or  other  thing  due  for  wares,  &c. 
for  one  whole  year  above  lOi  per  centum,  and  so  pro  raid, 
&c."  By  sUt  13  Eliz.  c.  8.  (by  which  5  and  6  Edw.  6.  c. 
20.  for  repeal  of  the  stat.  37  H.'8.  c.  9.  is  repealed,  and  con- 
sequently, Stat.  37  H.  8.  c.  9*  is  revived)  "all  bonds,  con- 
tracts, and  assurances',  collateral  or  other,  to  be  made  for 
payment  of  any  principal,  or  money  to  be  lent,  or  covenant 
to  be  performed  upon,  or  for  anv  usury  in  lending  or  doing 
any  thing  against  the  act  37  H*  8.  c.  9.  upon  or  by  which 
loan,  &c.  there  shall  be  reserved  or  taken  aoove  the  rate  of 
ten  pounds  for  the  hundred  for  one  year,  shall  be  utterly 
void/'  In  stat  21  Jac.  c.  17.  s.  2.  this  clause  is  repeated  al- 
most  verbatim,  but  the  rate  of  interest  allowed  to  be  taken  is 
reduced  to  8/.  in  the  hundred.  The  same  clause  is  again  re« 
peated  in  stat.  12  Car.  2.  c.  13.  s.  2.  where  the  rate  of  interest 
18  reduced  to  6/.  per  centum.  And^  lastly,  by  stat.  12  Ann. 
St  2.  c.  16.  (the  last  statute  on  this  subject,)  all  bonds,  con- 
tracts, and  assurances,  for  payment  of  any  principal  or  money 
to  be  lent,  or  covenanted  [^5]  to  be  performed  upon  or  for 
any  usury,  whereupon  or  whereby  there,  shall  be  reserved  or 
taken  above  the  rate  of  5/.  in  the  hundred,  shall  be  utterly 
void. 

Where  the  lender  of  stock  reserved  to  himself  the  dividend 
by  way  of  interest,  and  the  option  of  deciding,  at  a  future 
day,  whether  he  would  have  the  stock  replaced,  or  the  sum 
produced  by  the  sale  of  it  repaid  to  him  in  money,  with  5 
per  cent  interest,  it  was  holdenS  that  this  bargain  was  usu- 
rious. 

In  pleading  usury,  it  is  not  necessary  to  recite  the  statute*; 
but,  m  framing  the  plea,  care  must  be  taken,  Ist,  that  it 

o  Per  Cur.  Hob.  72.  6  Rep.  119.  a.    q  White  v.  Wrigrht,  3  B.  and  C.  273. 

Geamg  v,  Swaioe,  1  Lutw.  466.  r  Bro.  V.  M.  255.  cited  in  Com.  Dig. 

p  13  Eliz.  c.  8.  8. 3.  (Pleader,  2  W.  23.) 


(25)  Should  it  not  be  printed  «*  covenant?*'    See  the  stat  13 
Eliz.  c.  8. 
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•bould  ttate,  *'that  it  was  corruptly  agreed',  &g«:*'  Sndly, 
that  the  usurioos  agreement  be  particularly  set  forth,  and  the 
quantum  of  interest  agreed  to  be  given*;  Sdly,  that  the  same 
exactness  be  observed  in  stating  the  agreement,  so  that  it 
may  correspond  with  the  evidence,  as  in  other  cases  of  con- 
tract; for  in  a  case  where  the  agreement  was  for  the  forbear- 
ance of  money  until  one  or  other  of  two  days,  and  the  plea, 
instead  of  stating  in  the  alternative,  stated  it  as  an  absolute 
forbearance  until  one  of  those  days,  the  variance  was  boldeii 
fatal**;  4thly,  the  plea  must  aver,  that  the  agreement  was  to 
pay  such  a  sum  for  giving  day  of  payment;  merely  stating, 
that  the  sum  agreed  to  be  given,  for  giving  day  of  payment, 
exceeded  the  rate  of  legal  interest,  is  not  sufficients 

It  is  to  be  observed^,  that  although  a  security  tainted  vrith 
vsuiy  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purchaser,  for  a  valuable  consideration  without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a 
security,  which  was  good  at  the  time  when  it  was  made  [26). 

A  substituted  security,  which  has  been  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  security 
be  given  either  to  the  party  to  the  original  contract,  or  to  his 
personal  representative*.  But,  where  the  original  usurious 
security  has  been  transferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  of  the  usury,  and  such 
other  person  accepts  from  the  original  debtor  another  secu- 
rity, which  renders  the  first  security  void,  the  second  security 
is  available  in  the  hands  of  such  innocent  person.  Hence 
where  A.  for  an  usurious  consideration*  gave  his  promissory 
note  to  B.,  who  transferred  it  to  C.  for  a  valuable  considera- 
tion without  notice  of  the  usury,  and  afterwards  A,  gave  C.  a 
bond  for  the  amount,  it  was  holden,  that  in  an  action  brought 
by  C.  against  A.  on  the  bond,  the  bond  could  not  be  avoided 
on  the  ground  of  the  usurious  contract  between  A.  and  B. 

In  an  action  of  debt  on  a  bond^  to  which  usury  was 

t  Neviftou  ▼.  Whitley,  Cro.  Car.  501.  i  Admitted  per  Cur.  id  CutbbertT.  &- 

t  Hinton  v.  Roffee,  2  Show.  329.  ley,  8  T.  11.  302,  394. 

u  Tate  T.  Welling*,  3  T.  R.  638.  a  Cuthbert  v.  Haley,  8  T.  R.  300. 

X  Swales  v.  Bateman,  W.  Jones,  409.  b  Wright  v.  Wheeler,  Worcester  Spring 

y  Ferrall  v.  Shaen,  1  Saund.  294.  Assizes,  1799.    1  Camp.  N.  P.  C.  153. 


(26)  The  same  rule  holds  in  the  case  of  a  bil!  of  exchange;  if 
good  in  its  inception,  usury  in  the  intermediate  indorsements  will 
not  avoid  it  in  the  hands  of  a  bond  fide  holder.  Parr  v.  Eliason,  1 
East's  IL  95.  Daniel  v.  Cartony,  1  Esp.  N.  P.  C.  274.  S.  P.  aBte» 
p«       •    See  also  stat.  58  Geo.  3.  c.  93.  ante,  p. 
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patron,  tn  order  tbtt  the  patron's  ran  may  be  pneseoted,  and 
pleaded,  it  appeared  that  the  plaintiff  had  lent  the  defendant 
lOOOL  for  the  securing  of  which,  with  lawful  interest,  a  bond 
was  given,  and  the  defendant  also  agreed  to  give  the  plaintiff 
a  salary  of  so  much  a-year,  as  a  clerk  in  his  brewery.  It  was 
not  intended  that  the  plaintiff  should  perform  any  service  for 
the  defendant  there,  but  the  salary  was  a  mere  shift,  to  give 
the  plaintiff  more  than  5  per  cent*  interest  for  bis  money. 
One  year's  salary  having  been  paid,  the  parties  agreed,  that 
it  should  be  deducted  from  the  principal,  the  deed  securing 
the  salary  cancelled,  and  a  fresh  bona  taken  for  the  remain* 
itig  principal,  with  5  per  cent  interest,  and  on  this  bond  the 
action  was  brought.  Lawrence,  J.—*"  The  original  contract 
between  tiiese  parties  was  certainly  usurious,  and  no  action 
could  have  been  maintained  on  the  first  bond:  but  there  was 
notKing  illegal  in  the  last  bond:  tt  was  not  made  to  assure 
the  performance  of  the  first  contract,  nor  does  it  secure  more 
than  di  per  cent,  interest  to  the  plaintiff.  The  parties  saw 
tbey  had  before  done  wrong:  they  rectified  the  error  they 
had  comnditted,  and  substituted,  for  an  illegal  contract,  one 
that  was  perfectly  fair  and  legal.  I  see  no  objection  to  their 
doing  that,  and  therefore  am-of  opinion,  that  the  present  ac- 
tion is  maintainable."     Verdict  for  plaintiff. 

The  reader  should  be  apprized  that  there  was  a  contrary 
decision  by  Chambre,  J.  on  this  point,  viz.  Barnes  v.  Hediey, 
London  Sittings,  M.  43  6.  3.  1  Camp.  N.  P.  O.  157.;  but  the 
preceding  opinion  of  Lawrence,  J.  seems  to  be  the  better 
opinion ;  and  the  case  of  Barnes  v.  Hediey  having  been 
brought  under  consideration  in  the  Court  of  Common 
Pleas,  it  was  solemnly  determined,  that  after  the  usurious 
securities  had  been  cancelled  by  consent,  a  promise  by 
the  borrower  to  repay  the  principal  and  legal  interest  was 
binding^ 

5.  Infancy, 

An  infant  may  bind  himself  by  a  single  bill*  to  pay  for 
necessaries;  but  if  he  enters  into  an  obligation  with  a  penalty, 
such  obligation  may  be  avoided  by  a  plea  of  infamy^  ($7); 

c  Baraet  and  others  y.  Hediey,  2  Taunt.    •  Ayliffe  v.  Archdale,  Cro.  Eliz.  920. 

184.  Moor,  670.8.  C. 

d  1  lost.  172.  a.  Russell  y.  Lee,  1  Lev. 

86. 


(27)  Whether  such  obli^tton  be  void  or  void»b1e  appears  to  be 
a  vexato  qy^siio.     See  Morniug  v«  Koopp,  Cro«  Eliz,  700.    Autbo- 
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but  infiiiicjr  cannot  be  given  in  evidence  under  tfae  geoertl  is- 
sue nan  est  factum^. 

An  infant  cannot  give  a  security  for  interest';  consequently 
to  a  bond  with  a  penalty  conditioned  for  payment  of  interest 
as  well  as  principal^  infancy  may  be  pleaded  in  bar. 

6.  Pmfment~^SolvU  ad  DUm^-Sohii  po8t  Diem,  and  Emdam 

ihenon^ 

Paymeni.'^^At  the  common  law,  it  was  a  general  rule,  that 
where  an  action  was  grounded  on  a  deed,  the  defendant  could 
avoid  it  by  matter  of  as  high  a  nature  only,  as  by  an  acquit- 
tance under  seal.  Hence  to  debt  on  a  smgle  bill,  payment 
merely  without  an  acquittance  could  not  properly  (^)  be 
pleaded^  But  now  by  stat.  4  Ann.  c.  l(i«  s.  12*  where  debt 
IS  brought  on  any  single  bill,  if  the  defendant  has  paid  the 
money  due  thereon,  such  payment  may  be  pleaded  in  bar. 

f  Wbelpdale**  case,  2d.  Ref.  5  Rep.    %  Fisber  t.  Mowbmy,  8  Ewt,39a 
1 19.  a.  h  Doct  Plac.  107. 


rities  tending  to  shew  that  it  is  void,  are,  Noy^s  Rep.  85.  Dclavel 
V.  Clare.— .3  Com.  Dig.  163.  (C.  2.)— Bull.  N.  P.  18-2.  «« If  an  in- 
fant  become  indebted  for  necessaries,  and  give  a  bond  in  a  penalty 
for  the  money,  it  will  not  extinguish  the  simple  contract  debt ;  /or 
the  bond  is  void^^  (supposing  such  a  bond  to  have  been  void  at  oom- 
mon  law,  on  the  ground  of  its  being  manifestly  prejudicial  to  the 
infant,  qwere^  has  the  stat.  4  Ann.  c.  16.  s.  13.  made  any  alteration 
in  the  law  in  this  respect?).  Authorities  tending  to  prove  that  such 
obligation  is  voidable  only,  are,  £dmund*s  case,  1  Leon.  114. — 2 
Rol.  Abr.  146.  (A.)  4.— Litt.  s.  259.— Perk.  s.  12.— 1  Bl.  Com.  466. 
— Tapper  v.  Deveoant,  as  reported  in  3  Keb.  798.  but  not  as  reported 
in  Bull.  N.  P.  155.— Salk.  279.  per  Treby,  C.  J.  This  question  was 
aeain  agitated  in  Baylis  v.  Dinely,  3  M«  and  S*  477.  where  it  was  de* 
cided  on  special  demurrer,  that  in  debt  on  bond  to  which  the  defend- 
ant pleaded  infancy,  the  plaintiff  could  not  reply,  that  the  defendaDt 
had  ratified  the  bond  after  be  came  of  age;  the  court  observing,  that 
the  ratification  must  be  by  an  instrument  of  as  high  a  nature  as  that 
which  created  the  original  obligation. 

(28)  In  Nicho1*s  case,  M.  37  and  38  Eliz.  5  Rep.  43.  a.  to  debt 
on  a  single  bill,  the  defendant  pleaded  payment  without  acquittance, 
on  which  issue  was  joined  and  found  for  the  plaintiff.  It  was  holden, 
that,  although  payment  without  acquittance  was  no  plea,  and  that 
issue  was  joinea  on  a  thing  not  material ;  yet  forasmuch  as  there  was 
an  issue  joined  on  an  affirmative  and  negative,  which  issue  was  found 
for  the  plaintiff,  it  was  expressly  helped  hy  the  statutes  of  jeofails, 
32  H.  8.  c.  30.  and  18  Eliz.  c.  14. 
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To  debt  on  bond  wtM  a  condition  for  the  payment  of  mo- 
ney on  a  day  certain^  the  defendant  (having  craved  oyer  of 
the  condition,)  might,  even  at  common  law,  have  pleaded 
payment  at  the  day*;  because  such  plea  ivas  in  effect  a  plea 
of  performance  of  the  condition  merely. 

Solvit  ad  diem^'^A.  plea  of  payment,  from  the  language  of 
the  plea  when  the  pleadings  were  drawn  in  Latin,  has  ob- 
tained the  name  of  a  plea  of  solmt  ad  diem. 

This  plea  is  the  proper  form  of  a  plea,  as  well  where  the 
money  has  been  paid  before  the  day,  as  where  it  has  been 

{>aid  at  the  day.  Indeed,  in  the  case  of  a  bond  conditioned 
or  payment  at  a  day  certain,  if  the  money  has  been  paid  be-- 
fore  the  day,  solvit  ad  diem  is  the  only  proper  plea^;  for  if 
the  defendant,  agreeably  to  the  fact,  should  plead  payment 
ft^ore  the  jday,  and  issue  should  be  joined  thereon,  and  a  ver- 
dict found  for  the  plaintiff,  and  judgment  accordingly;  such 
judgment  may  be  reversed  on  error;  because  there  would 
still  remain  a  possibility  that  the  money  was  paid  at  the  day, 
in  which  case  the  plaintiff  would  not  have  had  any  cause  of 
action.  Hence  in  the  case  of  payment  before  the  day,  the 
defendant  must  plead  a  payment  at  the  day ;  and  then  if  is- 
sue is  joined  thereon,  proof  of  payment  before  the  day  will 
be  sufficient  to  support  the  defendant's  plea'  (%)• 

Where  a  bond  is  conditioned  for  the  payment  of  money  on 
or  before  such  a  day",  the  defendant  may  plead  payment  be- 
fore the  day,  if  the  fact  be  so;  and  th^  plaintiff  ought  not 
to  demur  to  such  plea,  as  tendering  an  immaterial  issue  (30). 

i  Doct.  PI.  107.  Dyer,  222.  b.  S.  C.  in  marp.     See 

k  HolmB  V.  Broket,  Cro.  Jac.  434.  Mer-  also  Doctr.  Pi.  181. 

,  ril  V.  Jou«]yn,  10  Mod.  147.    Jerne-  m  Fletcher  v.  Hennin^n,  2  Burr.  944. 

Saa  ▼.  Harriaon,  Str.  317.  and  1  Bl.  R.  210. 
1  Bond  y.  Richardion,  Cro.  Eliz.  142. 


(29)  **  In  the  case  of  a  bond  conditioDed  for  payment  at  a  certain 
day,  there  cannot  properly  be  any  leeal  performance  of  the  condi- 
tion, but  by  payment  at  the  day,  raymeni  before  the  day  may  tn* 
deed  he  given  in  evidence  on  eolvil  ad  atem,  but  that  proceeds^upon 
this  fiohon,  that  the  money  is  considered  as  a  deposit  in  the  hands 
of  the  obligee  until  the  day  arrives,  and  then  it  is  actual  payment.'* 
Per  Lord  Hardwicke,  C.  J.  in  Tryon  v.  Carter,  T.  7  G.  2  B.  R.  7 
Hod.  231.  Leach*8  Ed. 

(30)  *'  If  no  payment  has  in  fact  been  made,  the  proper  replica- 
tion in  this  case  is,  that  the  money  was  not  paid  at  the  day  mentioned 
in  the  plea,  nor  at  any  time  before  or  after  the  making  of  the  obli- 
gatioiu"    Per  Deniaon,  J.  1  Bl.  R.  210.  and  2  Burr.  945. 
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But  if  to  a  bond  so  conditioned*,  tlie  defendant  pleads  pay- 
ment on  tbe  day,  and  issue  is  joined  thereon^  and  verdict  for 
the  plaintiff,  a  repleader  moat  be  awarded,  as  being  an  imma- 
terial issue;  for  such  verdict  does  not  find  any  breach  of  tbe 
condition,  because  the  money  might  have  been  paid  before 
the  day,  which  would  have  been  a  performance  of  tbe  con- 
dition. 

Soli>it  post  cKei^i.— The  bond  being  forfeited  by  the  non- 
payment of  the  money  on  the  day  mentioned  in  the  condi- 
tion, a  payment  qfier  the  day  could  not  be  pleaded  at  tbe 
common  law;  but  now  hy  stat.  4  Ann.  c.  16.  s.  12.  ''where 
debt  is  brought  upon  any  bond,  with  a  condition  or  defea- 
sance to  make  void  the  same  upon  payment  of  a  leaser  aura 
at  a  day  or  place  certain,  if  the  obligors,  bis  heirs,  executors, 
or  administrators  have,  before  the  action  brotigJU^psixA  to  the 
obligee,  his  executors,  or  administrators,  the  principal  and 
interest  due  by  the  condition  or  defeasance,  though  such 
payment  was  not  made  strictly  according  to  the  condition  or 
defeasance,  yet  it  may  be  pleaded  in  bar  of  such  action.'* 

The  form  of  plea  under  this  statute  (usually  termed  a  plea 
of  solvit  post  diem)  is,  tluU  the  defendant  after  the  day  men- 
tioned in  the  condition^  and  before  tlie  commencement  of  the 
plaintiff^ s  action^  paid  the  money  mentioned  in  the  condiiiom, 
with  inter esty  according  to  the  form  of  tlie  statute,  ^. 

N.  This  statute  is  confined  to  absolute  payments^  Hence 
a  tender  and  refusal  of  principal  and  interest  after  the  day, 
and  before  action  brought,  cannot  be  pleaded. 

Evidence.'^lf  a  bond  has  lain  dormant  for  twenty  years 
or  more,  without  payment  of  any  interest  (Si),  or  any  de- 
mand having  been  made,  or  any  circumstances  to  account  for 
the  acquiescence,  this  will  be  evidence  sufficient  of  itself, 
for  a  jury  to  presume  that  the  bond  has  been  satisfied  (312}, 

n  Tiyon  ▼.  Carter,  Str.  994.    7  Mod.    o  Underbill  t.  tfattbews,  Bull.  N.  P. 
231.    Leach's  £d.  171. 


(31)  'Mf  interest  has  been  paid  after  the  day  appointed  for  pay- 
ment, the  presamption  of  the  bond  having  been  satisfied  at  the  day 
is  destroyed,  and  consequently  the  plea  of  solvit  ad  diem  cannot  be 
supported,  although  more  than  twenty  years  have  elapsed  since  the 
payment  of  the  interest,  in  this  case  tne  defendant,  in  order  to  take 
advantage  of  the  presumption  arising  from  length  of  time,  since  the 

Eayment  of  the  interest,  ought  to  plead  solvit  post  diem."     Per 
ord  Raym.  C.  J.  Moreland  v.  Bennet,  Str.  652. 

(32)  This  doctrine  of  twenty  years'  presumption  was  first  kid 
down  by  Lord  Hale,  who  thought  it  merely  a  ciicumstance  wbance 
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and  will  entitle  the  defendant  to  a  verdict,  under  the  plea  of 
solvit  ad  diem*  But  wherea  bond  has  lain  dormant  for  a  less 
time  than  twenty  years  (33),  some  other  evidence  than  the 
mere  length  of  time  must  be  given,  in  order  to  raise  the  pre- 
sumption that  the  bond  has  oeen  satisfiedi* :  such  as  having 
settled  an  account  in  the  intermediate  time,  without  any  no- 
tice having  been  taken  of  such  a  demand,  &c«  Where  the 
time  elapsed  is  considerable,  though  short  of  twenty  years, 
the  slightest  evidence  will  be  sufficient;  but  it  is  esseutially 

p  Colseli  V.  Budd,  1  Camp.  N.P.  C.  27.  Lord  Ellenborough,  C.  J. 


a  jury  might  presume  payment.  In  this  opinion  he  was  followed  by 
Lord  Holt,  who  held,  that  if  a  bond  be  of  twenty  years  standing, 
and  no  demand  proved  thereon,  or  good  cause  for  so  long  forbear** 
ance  shewn  on  solvit  ad  diem  he  should  intend  it  paid.  (6  Mod.  22.) 
This  doctrine  was  afterwards  adopted  by  Lord  Raymond,  in  the 
case  of  Constable  v.  Somerset.'^'  (Hil.  1  G.  2.  at  Guildhall,  re- 
ported in  1  T.  R.  271.)  per  Buller,  J.  in  Oswald  v.  Legh,  1  T.  R. 
271.  See  also  the  opinion  of  Lord  Chr.  Talbot,  in  3  P.  Wms. 
396,  397. 

(33)  In  R.  v.  Stephens,  1  Burr.  434.  Lord  Mansfield,  C.  J. 
observed,  that  there  was  not  any  direct  and  express  limitation  of 
time,  when  a  bond  should  be  presumed  to  have  oeen  satisfied  :  the 
general  time,  indeed,  was  commonly  taken  to  be  about  twenty 
years;  but  he  had  known  Lord  Raymond  leave  it  to  a  jury  upon 
eighteen  years.  So  in  Hull  v.  Homer,  Cowp^  109.  Lord  Mansfield 
said,  that  there  was  not  any  statute  of  limitations  which  would  bar 
an  action  upon  a  bond,  but  that  there  was  a  time  when  a  jury  might 
presume  the  debt  to  have  been  discharged :  as  where  interest  did 
not  appear  to  have  been  paid  for  sixteen  years.  But,  if  a  witness 
is  proQuced  to  prove  the  contrary^  as  by  shewing  the  party  not  to 
have  been  in  solvent  circumstances,  or  a  recent  acknowledgment  of 
the  debt,  the  jury  must  say  the^  contrary*  A  similar  doctrine  was 
laid  down  by  Lord  Mansfield  in  Oswald  v«  Legh,  1  T.  R.  272, 
where  he  said,  **that  there  was  a  distinction  between  length  of  time 
as  a  bar,  and  where  it  was  only  evidence  of  it ;  the  former  was  po- 
sitive, the  latter  only  presumption:  and  be  believed  that  in  the  case 
of  a  bond,  no  positive  time  had  been  expressly  laid  down  by  the 
court,  that  it  might  be  eighteen  or  nineteen  years.*'  Although 
these  observations  of  Lord  Mansfield  stand  unqualified,  and  may 
appear  to  establish  this  point,  viz.  that  a  less  period  of  time  than 
twenty  years  is  of  itself  sufficient  to  raise  a  presumption  of  pay- 
ment; yet,  since  the  case  of  Oswald  v.  Legh,  in  the  decision  of 
which  Lord  Mansfield  concurred,  such  doctrine  cannot  fairly  be 
inferred  from  them,  it  should  seem,  therefore,  that  the  positions 
of  his  lordship  must  be  taken  with  the  qualification  mentioned  in 
the  text,  and  tnat  where  the  time  falls  short  of  twenty  years,  other 
evidence  will  be  required  to  raise  a  presumption  of  payment. 
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necessary  that  some  evidence  of  this  kind  should  be  giTen; 
for  where  to  debt  on  bond^  defendant  pleaded  payment,  and 
it  did  not  appear  that  there  had  been  any  demand  made  on 
the  bond  for  nineteen  years  and  a  half,  this  circumstance 
alone  was  holden  to  be  insuOBcient  to  raise  the  presumption 
of  payment 

A  receipt  for  interest,  within  twenty  years,  indorsed  on  a 
bond  by  the  obligee,  although  the  time  when  such  receipt 
was  written  and  signed  did  not  appear,  (otherwise  than  by 
the  indorsement,)  may  be  given  in  evidence  to  rebut  the  pre- 
sumption. 

In  an  action  of  debt  brought  in  HiK  Term,  17115%  on  a 
bond  dated  in  June,  16979  ^ith  a  condition  for  the  payment 
of  a  sum  of  money  on  the  £5th  of  December  following:  the 
defendant  pleaded  payment  of  principal  and  interest,  liefore 
action  brought,  viz.  on  the  10th  February,  1700.  according  to 
the  statute  4  Ann.  c.  16.  s.  12.:  issue  was  joined  on  this  plea; 
at  the  trial  the  defendant  insisted  on  the  length  of  time,  as 
presumptive  evidence  that  the  money  had  been  paid :  to  an- 
swer which  the  plaintiff  produced  the  bond,  with  two  in- 
dorsements upon  it,  in  the  obligee's  hand-writing,  of  receipts 
for  interest,  one  dated  in  1699,  and  the  other  in  1707.  Pratt, 
C.  J.  seemed  to  be  of  opinion,  that  these  being  only  entries 
under  the  obligee's  hand,  who  had  the  bond  in  his  custody, 
and  might  enter  upon  it  what  he  pleased,  could  not  be  evU 
dence  J^(>r  him,  and  therefore  rejected  the  evidence;  where- 
upon the  plaintiff  was  nonsuited.  A  new  action  having 
been  brought,  Raymond,  C.  J.  admitted  the  indorsements  to 
be  read,  and  the  jury  found  for  the  plaintiff;  upon  which  a 
bill  of  exceptions  was  tendered,  and  afterwards  judgment  was 
given  for  the  plaintiff';  and,  on  error  brought,  affirmed  in  the 
bouse  of  lords*  (34). 

q  Oswald  ▼.  Legb,  1  T.  R.  270.  s  Str.  827. 

r  Serle  v.  Lord  Barrington,  Lord  Raym.    t  6  Feb.  1730.    3  Bro.  P.  C.  535. 
1370. 


(34)  It  must  be  observed,  that  in  this  case  there  had  not  been  a 
lapse  of  twenty  years  from  the  day  of  payment  mentioned  in  the  con- 
dition to  the  date  of  the  indorsement.  In  Turner  v.  Crisp,  Sir. 
827,  Raymond,  C.  J.  refused  to  let  the  indorsement  of  a  receipt  of 
part  of  the  bond,  after  the  presumption  had  taken  place,  to  be  given 
in  evidence,  saying,  that  this  case  differed  from  that  of  Serle  v.  Bar* 
rington,  where  the  indorsement  appeared  to  be  made  before  it 
could  be  thought  necessary  to  be  made  use  of  to  encounter  the  pre- 
sumption. See  2  Vez.  43.  S.  P.  per  Lord  Hardwicke,  Chr.  See 
farther  on  this  subject.  Rose  v.  Bryant,  2  Camp.  N.  P.  C.  321. 
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7.  Release, 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by 
the  plaintiff,  after  the  bond  given  (35). 

If  there  are  two  or  more  obligee^,  a  release  by  one  will  be 
a  bar  to  all: 

In  debt  on  bond,  by  several  plaintiffs,  as  trustees^  &c.  the 
defendant  pleaded  a  release  from  one  of  the  plaintiffs.  On 
demurrer,  the  plea  was  holden  good;  for  the  obligees  only 
had  the  legal  interest,  and  consequently  the  right  to  release; 
and  a  release  from  the  one  was  a  release  from  the  others. 

If  there  are  two  or  more  obligors,  a  release  to  one  may  be 
pleaded  in  bar  by  the  other,  whether  the  bond  be  joints,  or 
joint  and  several',  for  there  is  but  one  duty  extending  to  all 
the  obligors,  and  therefore  a  discharge  of  one  is  a  discharge 
of  all.  It  is  immaterial  whether  the  release  be  by  deed,  or 
by  operation  of  law*  (36);  for  where  the  obligee  in  a  joint 
and  several  bond,  made  one  of  two  obligors  his  executor,  who 
administered  and  died,  it  was  holden*^,  that  the  surviving  ob« 
ligor  was  discharged ;  for  a  personal  action  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  is  for  ever  gone 
and  discharged.  So  where  the  obligee  in  a  joint  and  several 
bond  made  one  of  two  obligors  his  executor,  toith  othertF, 
and  the  obligor  executor  administered;  it  was  holden,  that 
the  action  was  discharged  as  to  all  the  obligors.     But  if  A. 

u  2Rol.Abr.  410.1.47.  a  Cheetham  v.  Waid,  1  Bof.  k,  Pul. 

X  Bayley  v.  Loyd,  M.  T.  12  G.  2.  C.  B.        630. 

7  Mod.  260.    Leaches  edit.  b  Dorchester  v.  Webb,  3d  Resolution. 

y  2  Rol.  Abr.  412.  (G  )  pi.  4.  Sir  W*  Jones,  345. 

X  lb.  pi.  5.    1  Inst.  232.  a.  c  Cbeetbam  y.  Ward,  1  Bos*  and  Pul. 

630. 


(35)  It  seems  that  if  the  release  has  been  obtained  fraudulently, 
the  special  circumstances  under  which  it  was  given,  and  that  it  was 
obtained  by  fraud,  may  be  replied.  See  a  replication  of  this  kind 
in  Craib  v.  D*Aeth.  7  T.  R.  670.  n.  (b.)  It  is  worthy  of  remark, 
that  in  Legh  v.  Legh,  I  Bos.  and  Pul.  447.  where  the  obligor,  after 
notice  of  the  bond  having  been  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  as.signee  in  th^ 
name  of  the  obligee,  the  court  (exercising,  as  it  should  seem,  an 
equitable  jurisdiction)  set  aside  the  plea  on  a  summary  application. 

(36)  But  a  release  by  will  is  not  sufficient.  Parsons  v.  Coward, 
B.  R.  H.  10  G.  2.  Ca.  Temp.  Hardw.  357. 
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and  B.  are  joinihr  and  severally  bound  in  an  obligation  to  C, 
and  A.  makes  C.  and  D.  bis  executors;  C.  refuses,  and  D. 
administers,  and  afterwards  C.  makes  D*  his  executor;  D. 
as  executor  of  C.  may  maintain  an  action  on  the  bond  against 
B.';  for  when  the  obligor  makes  the  obligee  and  another  exe- 
cutors, and  the  obligee  refuses,  the  debt  is  not  released  or 
discharged,  and  the  obligee  or  bis  executor  may  sue  for  the 
debt  (37). 

If  feme  obligee  take  the  obligor  to  husband,  this  is  a  release 
in  law*.  So  if  there  be  two  feme  obligees,  and  the  one  takes 
the  debtor  to  husband'.  The  like  law  is,  if  two  be  bound  in 
an  obligation  to  a  feme  sole,  and  she  takes  one  of  them  to 
husband,  and  the  husband  dies,  the  wife  shall  not  have  an  ac- 
tion against  the  other  obligor*.  But  where  a  man,  on  the  day 
of  his  marriage,  gave  a  bond  to  the  woman,  to  whom  he  was 
to  be  married,  by  which  he  stipulated,  that  his  representatives 
should,  within  twelve  months  after  his  death,  pay  to  his  wi- 
dow, or  her  representatives^  a  sum  of  money ;  and  the  mar- 
riage took  place,  and  afterwards  the  husband  died ;  where- 
upon the  widow  brought  an  action  against  the  representatives 
of  the  husband,  on  the  bond ;  it  was  holden,  that  the  marriage 
did  not  operate  as  a  release  of  the  debt,  the  bond  not  being 
payable  during  the  life-time  of  the  obligor,  nor  until  twelve 
months  after  his  death. 

A  covenant  not  to  sue  will  not  operate  as  a  release^,  in  iti 
own  nature,  but  only  by  construction,  to  avoid  circuity  of 
action.  Hence,  if  the  obligee  of  a  bond  covenant  not  to  sue 
one  of  two  joint  and  several  obligors,  and  if  he  do,  so  that  the 
deed  of  covenant  may  be  plead^  in  bar,  he  may  still  sue  the 
other  obligor  (38). 

d  Dorchester  v.  W«bb,  W.  Jones,  345.    g  21  H.  7. 30. 

«  1  Inst.  264.  b.  h  MUboura  v  Ewart,  5  T.  R.  381. 

f  1  Init  264.  b.  i  Dean  v.  Newhall,  8  T.  R.  168. 


(37)  But  otherwise,  if  the  obligee  administers.  Per  Cur.  8,  C. 
If  a  debtor  make  bis  creditor  and  another  person  executors,  and  the 
creditor  neither  proves  the  will  nor  acts  as  executor,  he  may  maia- 
tain  an  action  against  the  other  for  his  demand  on  the  testator.  Raw* 
iinson  v.  Shaw,  3  T.  R.  557. 

(38)  See  Fitzjerald  v.  Trant,  11  Mod.  254.  and  Ucy  v.  Ky- 
naston,  Holt's  Rep.  178.  1  Lord  Raym.  690.  and  12  Mod.  551. 
where  the  distinction  between  the  covenant  not  to  sue  a  sole  obligor, 
and  one  of  several  obligors  is  taken ;  in  tlie  latter  report  it  is  saidt 
*' A.  is  bound  to  B.,  and  B.  covenants  never  to  put  the  bond  in  sait 
a^inst  A. ;  if  afterwards  B.  will  sue  A.  on  the  faond»  be  may  plead 
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Even  in  those  cases  where  a  covenant  not  to  sue  shall  be 
construed  to  enure  as  a  release  to  avoid  circuity  of  action,  the 
covenant  not  to  sue  must  be  a  perpetual  covenant,  that  is,  a 
covenant  not  to  sue  at  all;  for  a  mere  covenant  not  to  sue 
within  a  particular  time''  will  not  have  this  effect  In  such 
case  the  party  cannot  plead  the  covenant  in  bar,  but  is  put  to 
his  action  of  covenant.  But  if  the  obligee  covenant  not  to 
sue  the  obligor  before  such  a  day^  and  if  he  do,  that  the 
obligor  shall  plead  this  as  an  acquittance,  and  that  the  obli* 
gation  shall  be  void,  this  is  a  suspension  of  the  obligation,  and 
so  by  consequence  a  release. 

A  bond  was  conditioned"^,  that  the  obligor  should  indem- 
nify the  obligee  from  all  sums  the  latter  should  pay  on  the 
account  of  the  obligor;  before  the  execution  of  the  bond,  the 
following  memorandum  was  indorsed  on  it,  viz.  *^  that  the 
obligee  haih  given  an  undertaking  not  to  sue  upon  the  bond 
until  after  the  obligor's  death ;"  it  was  holden,  that  the  memo^ 
randum  was  to  be  taken  as  part  of  the  condition,  and  conse- 
quently that  the  bond  was  payable  only  by  the  representative 
of  the  obligor  after  his  death. 


8.  &f-ojf. 

At  the  common  law,  if  the  plaintiff  was  indebted  to  the  de* 
fendant  in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such 
debt  m  the  action  brought  by  the  plaintiff  for  the  recovery  of 
his  debt.  To  obviate  this  inconvenience,  and  to  prevent  cir<- 
cuity  of  action,  or  a  bill  in  equity,  it  was  enacted,  by  stat 
9  Geo.  S.  c.  23.  s.  13.  (made  perpetual  by  the  8  Geo.  S.  c.  24. 

k  Deux  T.  Jeffeiyes,  Cro.  EHz.  862.    1  11  Rol.  Abr.  939.  L. pi.  2, 

Rol.  Abr.  939.  S.  C.  Ayliff  t.  Scrom-         m  Baigh  ▼.  PreBton,  8  T.  U.  483. 
shin,  1  Show.  46.  Salk.  573.  S.  C. 


the  covenant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bound  to  C.  in  a  sum  certain^  and  C.  covenant  with  A« 
not  to  sue  him,  that  shall  not  bp  a  release  but  a  covenant  only;  be- 
cause he  covenants  only  not  to  sue  A.  but  does  not  covenant  not  to 
sue  B. ;  for  the  covenant  is  not  i^  release  in  its  nature,  but  only  by 
construction  to  avoid  circuity  of  action;  for  where  be  covenant! 
not  to  sue  one,  he  still  has  a  remedy;  and  then  it  shall  be  construed 
as  a  covenant  and  no  more."  A  covenant  not  to  sue  one  of  two 
joint  debtors  will  not  operate  as  a  release  to  the  other.  Hutton  v* 
Eyre,  6  Taunt.  289. 
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8.  4.)  that  *'  where  there  are  mutual  debts  between  the  plain- 
tiff and  defendant;  or  if  either  party  sue  or  be  sued  as  exe- 
cutor  or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate,  and  either  party ;  one  debt  may  be 
set  against  the  other,  and  such  matter  may  be  given  in  evi- 
dence upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature 
of  the  case  shall  require;  so  as  at  the  time  of  pleading  the 
general  issue,  where  any  such  debt  of  the  plaintiff,  his  testa- 
tor, or  intestate,  is  intended  to  be  insisted  on  in  evidence,  no- 
tice shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
such  general  issue." 

Upon  the  construction  of  this  statute  several  questions 
arose:  First,  Whether  a  debt  on  simple  contract  could  be  set 
off  in  common  cases  against  a  specialty  debt  (39)?  Sndly,  If 
in  common  cases,  whether  they  could  be  so  set  off,  where  an 
executor  or  administrator  is  plaintiff  (40)?  and  3dly,  Whe- 


(39)  This  question  first  ^rose  in  Stephens  v.  Lofting,  M.  6  G.  2. 
C.  B.  6  Vin.  462.  pi.  31.  and  cited  by  WiUes,  C.  J.  in  Hutchinson 
V.  Sturges,  Willes,  262.  when  the  court  were  of  opinion  that  a 
simple  contract  debt  could  not  be  pleaded  by  way  of  set-off  to  a 
bond.  But  on  error  in  B.  R.  Yorke,  C.  J.  expressed  a  strong  opi« 
nion  to  the  contrary ;  Probyn,  J.  concurred  with  the  C.  J. ;  Pnce,  J. 
doubted,  and  Lee,  j.  did  not  give  any  opinion ;  the  decision,  how- 
ever, of  another  point  (see  post,  n.  (41))  rendered  the  determina- 
tion of  this  question  unnecessary  at  that  time.  The  same  question 
was  again  agitated  in  Brown  v.  Holyoak*,  E.  7.  G.  2.  C.  B.  The 
case  was  tbia:  In  debt  for  rentf  upon  a  lease  by  indenture,  the  de- 
fendant pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to  the 
defendant,  upon  a  promissory  note;  after  argument,  judgment  was 
given  for  the  plaintiff,  on  the  ground  that  bis  demandf  was  equal  to 
a  specialty,  and  that  a  simple  contract  debt  could  not  be  set  off 
against  a  specialty  debt.  On  error  in  B«  R.  the  judgment  of  the 
Court  of  Common  Pleas  was  reversed  by  Lord  Hardwicke,  C«  J.  and 
the  court,  the  day  after  the  stat.  8  G.  2.  c.  24.  was  passed. 

(40)  In  Kemys  v.  Betson,  C.  B.  T.  6  G.  2.  8  Vin.  561.  pL  30. 
and  cited  by  WiUes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes,  262. 
it  was  holden  in  the  case  of  an  executor,  that  simple  contract  debts 
could  not  be  set  off  against  debts  on  specialties ;  for  the  debts  must 
be  of  an  equal  nature ;  otherwise  sucn  a  construction  might  occap 
sion  a  devastavit  And  in  Joy  v.  Roberts,  in  the  Exchequer,  M. 
6  Geo.  2.  (cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes, 
262.)  there  was  the  same  resolution. 

*  Barnes,  290.  f  By  an  administrator,  8  Viu.  562. 
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ther.  Id  the  case  of  a  bond,  the  penalty  was  to  be  considered 
as  the  debt  (41)?  To  remove  these  difficulties,  it  was  enacted 
and  declared  by  stat.  8  Geo.  t.  c.  94.  s.  6.  that,  by  virtue  of 
*'  the  preceding  clause,  mutual  debts  might  be  set  against 
each  other,  either  by  being  pleaded  in  bar,  or  given  in  evi« 
dence  on  the  general  issue,  in  the  manner  therein  mentioned, 
notwithstanding  such  debts  were  deemed  in  law  to  be  of  a 
different  nature;  unless  in  cases  where  either  of  the  said 
debts  should  accrue  by  reason  of  a  penalty  contained  in  any 
bond  or  specialty;  and  in  all  cases,  where  either  the  debt 
for  which  the  action  is  brought,  or  the  debt  intended  to  be 
set  against  the  same,  hath  accrued  by  reason  of  any  such 
penalty,  the  debt  intended  to  be  set  off*  shall  be  pleaded  in 
oar;  m  which  plea  shall  be  shewn  how  much  is  due  on 
either  side  (42) ;  and  in  case  the  plaintiff'  shall  recover  in  any 
such  action,  judgment  shall  be  entered  for  no  more  than 
shall  appear. to  be  due  to  the  plaintiff*,  after  one  debt  being 
aet  against  the  other  as  aforesaid." 

In  debt  ppon  a  bail  bond,  brought  by  the  officer  of  the  pa- 
lace court",  to  whom  the  defendant  had  given  the  bond  con- 
ditioned for  the  appearance  of  A.  B.  to  answer  C.  D.  in  a  plea 
of  trespass  on  the  case ;  the  defendant  pleaded  by  way  of 

n  HatchiotoDT,  StuigeB,  Willes.  261. 


(41)  Id  debt  on  a  bond  for  7^1. 10«.  conditioned  for  the  payment 
of  38/.  the  defendant  pleaded  a  debt  by  simple  contract  of  70/.* 
On  demurrer,  the  question  was,  whether  the  penalty  were  the  legal 
debt,  BO  that  the  money  dae  could  not  be  pleaded  against  what  was 
really  due  upon  the  tiond.  Judgment  for  the  plaintiff  in  C.  B. 
On  error  in  B.  R.  Yorke,  C.  J.  said,  that  the  penalty  of  the  bond 
was  the  legal  debt ;  that  one  part  of  the  stat.  2  Geo.  2.  c.  22.  s.  13« 
was  to  be  compared  with  the  other;  and,  therefore,  if  the  defendant 
(as  he  might  have  done)  hadjpleaded  the  general  issue,  and  given  in 
evidence  part  of  the  plaintiff's  demand,  and  craved  to  have  an  al- 
lowance of  so  much ;  this  would  not  have  aided  him,  for  the  jury 
must  find  the  whole,  or  ^else  that  it  was  not  the  parties*  deed,  and 
they  could  not  sever  the  debt;  so,  in  like  manner,  a  lesser  sum  than 
was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could  not 
be  pleaded.    Judgment  of  C.  B.  affirmed. 

(42)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  really 
due;  and  this  averment  has  been  holden  to  be  traversablef,  although 
laid  under  a  videlicet}. 

•  Stephens  ▼.  Lofting:,  B.  R.  M.  7  G.  3»  2  Barnard,  338. 
t  Symmoni  v.  Knox,  3  T.  R.  65. 
}  Orimwood  v.  Bairit,  6  T.  R.  460. 
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iet-off»  a  greater  81101  doe  to  him  from  the  phuDCiffft  by  simple 
contract  Od  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  Willes,  C.  J.  (who  delivered  the  opinion  of  the 
court)  observing,  that  as  this  was  not  a  bond  conditioned 
for  the  payment  of  money,  the  case  was  not  within  the  stat. 
66eo*  2. ;  and  it  was  not  within  the  stat  2  Greo.  2.,  because  the 
plaintiff  did  not  sue  in  his  own  right,  but  in  the  nature  of  a 
trustee  for  C.  D.;  that  it  might  as  well  be  said,  that  when  a 
person  sued  as  executor,  the  defendant  might  set  off  a  debt 
from  the  plaintiff  to  the  defendant,  in  his  own  right,  as  that 
the  defendant  could  set  off  in  the  present  case.  He  added, 
however,  that  if  this  bad  been  a  bond  to  the  sheriff,  assigned 
over  to  the  party  according  to  the  statute,  the  court  would 
have  thought  otherwise;  and  that  the  penalty  must  have  been 
considered  as  the  debt,  this  not  being  a  case  within  the  stat 
8Geo.  S. 

To  debt  on  bond  conditioned  for  the  payment  of  an  an- 
nuity to  plaintiffs,  defendant  pleaded,  that  a  certain  sum  only 
was  due  to  the  plaintiff  on  account  of  the  annuity,  and  that 
the  plaintiff  was  indebted  to  the  defendant  in  a'  lai^r  sum  of 
money,  for  money  lent,  &c«  which  he  claimed  to  set  off;  on 
demurrer,  it  was  adjudged,  that  this  was  a  case  within  the 
stat  8  Geo.  S.  c.  24.  s.  6,  and  that  the  defendant  was  entitled 
to  set  off  his  debt. 

The  following  rules  must  be  attended  to  in  pleading  a  set- 
off:—Uncertain  damages,  or  an  unliquidated  demand,  can- 
not be  made  the  subject  of  a  set-off>*(43).  But  if  two  per- 
sons agree  to  perform  certain  work  in  a  limited  time«,  or  to 
pay  a  stipulated  sum  weekly,  for  such  time  afterwards  as  it 
should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  one  only,  with  condition  for  the 
due  performance  of  the  work,  or  the  payment  of  the  stipu- 
lated sum  weekly,  such  weekly  payments  are  in  the  nature 
of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  against  him  by 
the  obligor  who  executed.  2dly,  A  debt  barred  by  the  sta- 
tute of  limitations  cannot  be  set  off';  for  the  remedy,  by 

o  Collins  T.  CoUiof,  2  Bnrr.  8S0.  q  Fletcher  v.  Dycbe,  2  T.  R.  32. 

p  Howlet  y.  Strickland,  1  Cowp.  66.    r  Per  Willes,  C.J.  in  Hatdunaon  t. 
Weiyall  V.  Waters,  6  T.  R.  488.  Sturges,  Willes,  202. 


(44)  <' Debts  to  be  set-off  must  be  such  as  an  indMtalns  a»- 
mmpsit  will  lie  for."  Per  Ashhurst,  J,  in  Howlet  v.  Strickland, 
Cowp.  5($« 
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way  of  set-ol^  was  intended  to  tupenede  Ibe  necmwiky  of  a 
cfosa  action ;  and  a  debt  barred  by  ttie  statute  of  limitations 
cannot  be  lecovered  by  action.  If  such  debt  be  pleaded,  the 
plaintiff  ought  to  fepiy  the  statute*  (44).  3dly,  The  debts 
sued  for,  and  intended  to  be  set  off»  must  be  mutual,  and  due 
in  the  same  right  (45). 

A  debt  due  to  a  person  in  right  of  his  wife^»  cannot  be  set 
off  in  an  action  agamst  him  on  his  own  bond. 


IV.  Debt  on  BaU-Jpand^Stai.  fid  H.  6.  e.  10.— Assigmneni 
of  Bail-bond  under  Stat  4  Ann.  c.  lO.-^Declaration 
Iff  Amgoee-^OJ  the  Pleadings i  Comperuit  ad  Diem 
'^Nul  tiel  Record.  ^ 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail 
from  a  defendant  arrested  upon  mesne  process,  unless  he  sued, 
out  a  writ  of  mainprize;  but,  bv  stat  S3  H.  6.  c.  \0.  it  was 
enacted,  "  that  sheriffs,  under-sheriffs,  bailiffs  of  franchises, 
and  other  bailiffs  (46),  should  let  out  of  prison  all  persons  by 
them  arrested  or  being  in  their  custody,  by  force  of  any  writ, 
bill,  or  warrant,  in  any  action  personal  (47)»  or  by  cause  of 

■   ReroiD^n  y.  Sterent,  Str.  1371.         t  BulU  N.  P.  179.  citec  Ptoynter  r. 

Walker,  C.  B.  £.  4  Geo.  3. 


(44)  If  such  debt  be  given  in  evidence,  on  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.    Bull.  N.  P.  180. 

(45)  See  cases  affording  an  illustration  of  this  rule,  under  plea 
of  set-off,  tit.  Assumpsit,  ante,  p. 

(46)  *<This  statute  does  not  authorize  sheriffi*  bailiffs  to  take 
obligations  for  the  appearance  of  persons  arrested :  from  the  ex- 
press mention  of  bailiffs  of  franchises,  it  appears  tbat  those  officers 
only  are  meant,  who  have  the' return  of  process.  When,  therefore, 
the  process  is  directed  to  the  sheriff,  the  indemnity  must  be  to  him." 
Per  Buller,  J.  in  Rogers  v.  Reeves,  1  T.  R.  422.  The  marshal  of 
the  King*s  Bench  is  an  officer  within  this  statute,  Bracebridge  v. 
Vaughan,  Cro.  Eliz.  66. ;  but  the  Serjeant  at  Arms  of  the  House  of 
Commons  is  not    Norfolk  v.  Elliot,  1  Lev.  209. 

(47)  Upon  an  attachment  of  privilege^  attachment  upon  a  pro- 
hibition, attachment  in  process  upon  a  penal  statute,  the  sheriiF 
may  be  compelled  to  take  bail  by  force  of  this  statute;  but  not 
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indictment  of  trespass  (48),  upon  ressonable  surety  (491  of 
sufficient  petsons,  having  sufficient  within  the  counties  where 
such  persons  are  let  to  bail,  to  keep  their  days  in  such  place 
as  the  said  writs,  bills,  or  warrants,  shall  require;  persons  in 
ward  by  condemnation,  execution,  capiat  utlcigaium  or  eav 
communicatumt  surety  of  the  peace,  or  by  special  command- 
nient  of  any  justice  excepted.  And  no  sheriff,  &c.  shall  take, 
or  cause  to  be  taken  or  made,  any  obligation  for  any  cause 
aforesaid,  or  by  colour  of  their  office,  but  only  to  tltenuebes^ 
of  any  person,  nor  by  any  person,  which  shall  be  in  their 
ward  by  course  of  law,  but  upon  the  name  of  their  office,  and 
upon  condition  that  the  prisoners  shall  appear  at  the  day  and 
place  contained  in  the  writ,  &c.;  and  if  any  sherifiTs,  &c.  take 


upon  an  attachment  for  a  contempt,  issuing  out  of  B.  B.*  or  C.  B.t 
or  the  Court  of  Chancery, for  disobeyinga subpcenaf.  But althoogh 
the  sheriff  is  not  compellable  to  take  bail  upon  an  attachment  out  of 
Chancery,  yet  he  is  not  prohibited  by  stat.  23  H.  6.  from  doing  so; 
and  a  baiUoond  so  taken  is  good  at  common  law,  and  may  be  to- 
forced.  Morris  v.  Hay  ward,  6  Taunt.  569.,  In  Studd  v.  Actos,  it 
was  holden  that  the  words  *'  by  force  of  any  writ,  bill,  or  warrant, 
in  any  action  personal,"  were  confined  to  actions  at  law. 

(48)  The  sheriff  is  not  authorised!  to  take  a  bond  for  the  appear- 
ance of  persons  arrested  by  him,  under  process  issuing  upon  an  in- 
dictment at  the  quarter  sessions,  for  a  trespass  and  assault ;  because 
at  common  law  the  sheriff  could  not  bail  any  persons  indicted  be- 
fore justices  of  the  peace||,  and  this  stat.  of  23  H.  6.  was  not  passed 
to  enable  the  sheriff  to  take  bail  in  cases  where  he  could  not  bail 
before;  but,  in  order  to  compel  him  to  take  bail  in  those  cres, 
where  he  might  have  taken  bail,  and  neglected  so  to  do.  At  com- 
mon law,  the  sheriff  might  have  bailed  persons  indicted  before  him 
at  his  torn^,  and,  consequently,  by  this  statute  he  was  compellable 
to  bail  such  persons ;  but  the  stat.  1  Edw.  4.  c.  2.  having  taken  away 
the  sheriff's  power  of  bailing  in  such  cases^,  the  stat.  23  H.  6.  is  in 
this  respect  rendered  of  none  effect. 

-    (49)  According  to  the  opinion  of  Ashhurst,  J.  in  Rogers  v.  Reeves, 

1  T.  R.  421.  a  security  of  a  lower  nature  than  a  security  by  bond, 
as  a  simple  contract  undertaking,  is  insufficient.  If  the  sheriff  re- 
fuses to  take  bail,  sufficient  sureties  being  tendered,  the  proper  re- 
medy against  him  is  an  action  of  trespass  on  the  case.     Smith  t.  Hallb 

2  Mod.  32. 

•  Anon.  1  Str.  479.  Resolved  by  all  the  judges. 

t  Field  V.  Workhouse,  Comyn's  Rep.  264. 

X  Studd  V.  Acton,  1  U.  £1.  408. 

\  Bengough  v.  Rossiter,  4  T.  R.  505. 

j]  t  Hawke.  P.  C.  c.  16.  s.  26. 

%  Id.  s.  27, 
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any  obligation  in  other  form  by  colour  of  their  office,  it  shall 
be  void. 

The  constant  usage  since  the  passing  this  act  has  been  for 
sherifTs,  and  other  officers^  to  take  a  security  by  bond\  -Re- 
gularly, this  bond  ought  to  be  taken  with  two  or  more  sure- 
ties, at  the  least,  the  words  of  the  statute  being  **  surety  of 
sufficient  persons;**  and  the  sheriff,  &c.  may  insist  upon  two 
sureties  being  given;  yet  it  has  been  adjudged*,  that,  as  the 
indemnity  is  for  the  protection  of  the  sheriff,  &c.  he  may 
wave  the  benefit,  and  take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

let,  The  bond  must  be  .made  to  the  sheriff  or  other  officer 
himself ^    Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad. 

2ndly,  It  must  be  made  to  the  sheriff  or  other  officer  by  the 
name  of  his  office'  and  county.  On  error  in  debt  on  bail- 
bond;  it  was  excepted,  that  it  was  not  shewn,  that  the  bond 
was  to  the  sheriff  by  the  name  of  hjs  office.  The  court  were 
of  opinion  that  it  should  so  appear*;  but  they  thought  that 
in  the  present  case  it  did  sufficiently  appear  on  the  whole  de- 
claration, it  being  laid  solvend.  eidemvicecomitiet  assignees. 

ddly,  There  must  be  a  condition  to  the  bond;  and  that 
condition  must  be  for  the  appearance  of  the  defendant  at  the 
day  and  place  mentioned  in  the  writ,  &c.;  and  for  that  only. 
Hence,  if  there  be  not  any  condition^;  or,  what  amounts  to 
the  same  thing,  if  the  condition  be  impossible,  as  where  the 
condition  is  for  the  appearance  of  the  defendant  at  a  day  past 
when  the  bond  is  made^;  the  bond  is  void.  So  if  any  other 
condition  than  that  prescribed  by  the  statute  is  expressed  in 
the  bond  I  as  if  it  be  conditioned '*  to  put  in  good  bail  for 
the  defendant  at  the  return  of  the  writ,  or  to  surrender  the 
defendant,  or  to  pay  the  debt  and  costs',"  it  will  be  bad. — 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his 
office,  and  the  condition  expresses  the  time  and  place  of  ap- 
pearance, a  variance  in  other  respects  will  be  immaterial.— 
As  in  the  following  cases;  where  the  writ  was  to  answer. 
A.  B.  in  a  plea  of  debt  of  three  hundred  and  twenty  pounds^ 
and  the  condition  of  the  bond  was  to  appear  to  answer  A.  B. 
in  a  plea  of  debt*.  Where  the  writ  was  to  answer  in  a  plea 
qf  trespass^  and  the  condition  was  to  appear  to  answer  ge- 

II  See  note  (49.)  a  Symet  v.Oakei,  Str.  893. 

s  Dnii7*8  case,  10  Rep.  100.  b.  101.  a.  b  tiraham  v.  Crawshaw,  3  Lev.  74. 

recogniied  in  Cotton  v.  Wale,  Cro.  c  Samuel  v.  Evans,  2  T.  R.  669. 

Eliz.  802.  d  Hogen  v.  Reeves,  1  T.  R.  418. 

J  1  T.  R.  422.  e  Viltiers  v.  Hastings,  Cro.  Jac.  286. 
z  Noel  V.Cooper,  Palm,  378. 
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nenily^  witbeat  ftytng  in  what  actioii;  the  court  hdd  the 
bwd  good:  because  no  other  action  ahall  be  intended;  and 
the  atatute  only  requirea  the  bond  to  be  conditioned  for  ao 
abearance,  and  the  words  **  to  answer^  &c.**  are  surplusage'. 
Wliere  the  writ  was  to  appear  before  our  lord  the  king,  at 
Westminster,  and  the  condition  was  to  appear  before  bii 
majesty's  justices  of  the  bench,  at  Westminster <;  it  was 
holden  sufficient  (50)^  Where  the  writ  was  to  anawer  in  a 
plea  of  trespass,  and  also  to  a  bill  of  lOOL  of  debt^  and  the 
condition  was  to  answer  in  a  plea  of  trespass  of  IQOL;  the 
variance  was  holden  to  be  immaterial  \  Where  the  original 
writ  was  to  answer  in  a  plea  of  trespass,  on  the  case,  an  pro* 
ndies;  and  the  condition  was  to  answer  in  a  plea  of  trespass; 
the  bond  was  holden  to  be  good^  Where  the  writ  was  to 
answer  of  a  plea  of  tresspas,  and  also  to  a  bill  of  the  said 
John;  and  the  condition  was  to  answer  of  a  plea  of  trespass, 
and  also  to  a  bill,  (omitting  the  worda  **  of  the  said  John,"] 
it  was  holden  an  immaterial  variance^  Where  the  process 
was  to  appear  before  the  barons;  and  the  condition  was  to 
appear  in  the  office  of  pleas  in  the  Court  of  Exchequer,  at 
Westminster;  it  was  holden  well  enough ^  Where  tne  pro- 
cess was  in  an  action  of  trover;  and  the  condition  was  to 
appear  to  answer  of  a  plea  of  trespass  on  the  case  on  pro« 
mises;  the  bond  was  adjudged  sufficient,  on  the  ground  that 
the  words,  **to  answer,  &c.'*  wece  only  surplusage,  and 
might  be  rejected".  Where  the  original  was  returnable  be- 
fore our  lord  the  king,  wheresoever,  &c«;  and  the  words, 
*' wheresoever,  &c.*'  were  omitted  in  the  bail-bond;  and  it 
was  objected",  that  by  the  statute,  the  sheriff  could  not  take 
any  bond  but  such  as  corresponded  with  the  writ,  whereas 
this  might  be  to  compel  an  appearance  out  of  England,  if 
the  king  should  happen  to  be  so;  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design 

f  Kiikbridge  y.  Wikoo,  2  Lev.  123.  1  Fbilipt  y.  Philips,  cited  2  8tr.  115& 

g  Kirkbridge  y.  Gunven,  2  Ler.  1  dO.  T.  m  Daveoport  v.  Parker,  Fort  368. 

Jones,  46.  n  Shuttleworth  y.  PUkingtoD,  2  Sir. 

h  CudweU  y.  Dunkin,  T.  Jones,  137.  1155.  7  Mod.  325.  Leach's  £d.  dted 

2Sbow.5l.S.  C.  by  Buller,  J.   in  King  v.  Pippett, 

i   Owen  y.  Nail,  6  T.  R.  702.  I  T.  R.  240. 
k  Rencb  y.  Bietton,'10  Mod.  327. 


(50)  It  appears  from  Leyinz's  report  of  this  case,  that  the  de> 
fendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  and 
tbat  it  was  argued  again,  and  the  majority  of  the  judges  were  for 
affirming  the  judgment.  But  North,  C.  J.  being  stroDgly  against 
it,  it  was  adjourned. 
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of  the  wHt ;  tad  they  wpuld  undentaod,  that  \jjf  appearing 
before  the  king,  was  meant  before  the  king  in  his  courts  and 
not  before  tbe  king  in  persofh  So  where  the  writ  was  to  ap- 
pear, on  a  general  return  day,  before  the  king,  wheresoever  he 
should  then  be  im  England  %  and  the  bond  was  condition^ 
for  the  appearance  of  the  party  before  the  king,  at  West* 
minster^  at  the  day  named  in  the  writ;  the  variance  was 
holden  to  be  immaterial;  Lord  BUenborough,  C  J.  ob- 
senring,  that  Westminster,  according  to  the  common  under* 
standing  of  e? ery  body  at  this  day,  (considering  that  the 
Court  of  King's  Bench  had  been  invariably  held  there  for 
many  centuries,  except  only  when  it  was  remo? ed  for  a  short 
period  to  Oxford,  in  1655,)  was  the  place  meant  by  the  more 
general  description  in  the  writ;  and  that  the  variance  in  this 
case  was  certainly  not  greater  than  that  in  the  preceding  case 
of  Shuttleworth  v.  Pilkington. 

An  executor  brought  debt  in  the  debet  and  detinet'  upon 
an  assignment  of  a  bail-bond,  for  appearance  to  a  bill  of 
Middlesex,  and  to  answer  the  plaintiff  of  a  plea  of  trespass, 
ac  etiam  Httce  querentis  ut  exectUoris  /•  S.  pro.  1500/.  de  de* 
bito  secundum  cansuetudinem  eurice  nostrce  coram  nobis  ex* 
hibend.  On  demurrer,  it  was  contended,  that  this  action 
ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.  But  the  court  save  judgment 
for  the  plaintiff,  Parker,  C.  J.  observing,  **  The  condition  of 
the  bond  is  to  appear,  in  the  first  place,  to  answer  the 
plaintiff  in  an  action  of  trespass  in  his  own  right,  and  then 
secundum  consuetude  cur.  to  answer  the  bill  in  debt  as  execu- 
tor, for  this  court  has  not  jurisdiction  in  debt  originally;  but 
in  whatever  county  the  court  is  sitting  you  may  have  a  bill 
in  trespass;  and,  when  the  party  is  brought  in,  a  bill  may 
be  exhibited  against  him  in  any  other  action;  for,  being  in 
custody  of  the  marshal  of  the  supreme  court,  he  shall  answer 
to  all  matters  there;  so  that  this  bond  is  also  a  security  for 
his  appearance  in  the  action  of  trespass,  which  is  in  the 

Elaintiff*s  own  right,  and  may  be  insisted  on  as  well  as  the 
ill  in  debt,  ergo,  the  action  well  brought  in  the  debet  and 
detinet.    This  action  is  in  loco  of  the  sheriff. 

If  the  sheriff  does  not  comply  with  the  injunctions  of  the 
statute,  and,  without  the  plaintiff's  consent,  takes  a  security 
of  a  different  kind  than  that  described  therein;  the  courts 
will  not  afford  him  any  relief^  nor  interpose  in  his  favour, 
for  the  purpose  of  enforcing  such  security,  on  the  ground  of 
his  having  oeen  guilty  of  a  breach  of  his  duty. 

o  JooetY.  Stotdjr,  9£aft,66.  p  Brumfield   ▼,   Lander,    B.  R.  U* 

12  Ann.  MS. 
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Hence  where  a  MkerigTs  qgScei^  took  an  UDdeitaking  from 
the  defendants  attoraev»  instead  of  a  l>ail*bond»  for  the  ap- 
pearance of  the  defendant,  and  bail  above  was  not  dulj  put 
in,  and  an  action  for  an  escape  was  brought  against  the 
sheriff,  the  court  would  not  relieve  him»  by  permitting  him 
to  put  in  and  justify  bail  afterwards;  although  he  offered  to 
pay  the  costs  of  the  action  brought  against  him.  So  where 
the  defendant's  attorney  gave  the  sheriff's  officer  an  under- 
taking' that  he  would  give  the  sheriff  a  bail-bond  in  doe 
time,  which  he  afterwanls  neglected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape;  the  court  refused 
to  proceed  summarily  against  the  attorney*  to  make  bim  psy 
the  debt  and  costs,  for  his  breach  of  faith,  on  the  ground  that 
the  undertaking  was  illegal  (5 1  }• 

The  statute  23  H.  6.  c.  10.  is  a  general  law*,  of  which  the 
king's  courts  will  take  cognizance,  although  it  is  not  plead- 
ed (59). 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  special  mat- 
ter, which  brings  the  case  within  the  statute,  must  appear  by 
some  means  or  other  upon  the  record :  if  it  be  shewn  on  the 
declaration,  it  need  not  be  pleaded*.   So  if  it  appear  on  era?- 

q  Faller  t.  Treaty  7  T.  R.  109.  ■  Samuel  t.  ETims,  2  T.  R.  5681 

r  Sedsworth  y.  Spicer,  4  East,  5SS.  i  Id. 


(51)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are 
confined  to  secnrities  given  to  the  sKsriff  or  other  officer*  Hence 
bonds  given  to  the  plaintiff  are  not  withm  the  statute* ;  and  conse- 
Quently  may  be  taken  in  a  different  form  than  that  prescribed  b^ 
tne  statutef.  So,  also,  undertakings  given  by  the  defendant  or  his 
attorney,  to  the  plaintiff  or  his  attorney,  for  the  appearance  d  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(53)  This  statute  was  formerly  considered  as  a  private  law.  But 
in  Samuel  v.  Evans,  which  finally  decided  that  it  was  a  public  law, 
it  was  observed,  that  whatever  misht  have  been  the  law  before  the 
statute  of  Queen  Ann,  the  case  of  Sazby  v.  Kirkus  $  had  removed 
all  doubt:  for  the  court  there  said,  though  the  23  U.  6^  c.  10.  were 
a  private  law,  yet  the  statute  4  and  5  Ann.  having  enabled  the  she- 
riff to  assign  such  bond,  the  court  must  take  notice  of  the  law  that 
enables  him  to  take  such  bond.  See  Benson  v.  Welby,  2  Saond. 
155.  a.  n.  (4)  where  all  the  learning  on  this  subject  b  collected  by 
Serjeant  Williams. 

*  Raven  v.  Stockdale,  Gouldib.  66.  agreed  in  Leech  v.  Davyi,  Alejm,  5S. 
t  Hall  v.  Carter,  2  Biod.  304. per  BttUer,  J.  Rogen  v.  Reeves,  1  T.  R.  422. 
t  Bull.  N.  P.  224. 
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iog  over  of  the  bond,  the  defendant  may  demur  without  shew- 
ing  tlie  special  matter".  In  short  it  is  sufficient  if  it  appears 
on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  pro- 
cesSy  according  to  the  condition  of  the  bail-bond,  that  is,  if 
he  does  not  put  in  and  perfect  bail  above  in  due  time",  the 
bail-bond  is  forfeited,  and  the  plaintiff  may  make  an  assign* 
ment  of  it  This  course  is  usually  pursuedf,  if  the  bail  below 
are  sufficient  Before  the  statute  for  the  amendment  of  the 
law  4  and  5  Ann.  c.  16.  the  sheriff  was  not  compellable  to 
assign  the  bail-bond,  though  if  he  had  not  assigned  it,  the 
court  would  have  amerced  him.  Another  mischief  at  com- 
mon law  was,  that  after  an  assignment  of  the  bail-bond,  the 
action  thereupon  must  have  been  brought  in  the  name  of  the 
sheriff,  who  might  have  released  the  obligor>^,  and  thereby 
driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted,  by  stat  4  and  6  Ann.  c.  16, 
8.  20.  **  that  if  any  person  shall  be  arrested  by  any  writ,  bill, 
or  process,  issuing  out  of  any  of  the  king's  courts  of  record 
at  Westminster,  at  the  suit  of  any  common  person,  and  the 
sheriff,  or  other  officer,  takes  bail  from  such  person,  the  she- 
riff (53),  or  other  officer,  at  the  request  and  costs  of  the  plain- 
tiff in  such  action  or  suif^  or  his  lawful  attorney,  shcM  (54) 

u  Per  BuUer,  J.  in  Samael  t.  Evaos,  %       x  Hanrison  y.  Davies,  5  Bair.  2^3. 
T.  a.  675.  y  Shipley  v.  Craister,  2  Ventr.  131. 


(53)  In  the  case  of  Kitson  v.  Fagg,  I  Str.  60.  (for  the  argument  in 
this  case,  see  10  Mod.  288.)  the  question  being,  whether  a  bail-bond 
was  well  assigned  by  an  under-sneriiF^s  clerk  ?  Parker,  C.  J.  said, 
that  he  bad  the  advice  of  all  his  brethren;  and  they  were  of  opinion, 
that  an  nnder-sberiff  might  assign  a  bail-bond  in  the  name  of  the 
high-sheri£f,  it  having  been  the  constant  practice  ever  since  the  stat. 
4  and  5  Ann.,  but  that  if  the  assignment  was  neither  by  the  sheriff, 
nor  his  under-sheriff,  as  in  this  case,  it  would  not  be  good. 

In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not  any 
assignment  of  the  bond  by  sheriff  or  under-sheriff.  It  appeared  in 
evidence,  that  the  bond  had  been  assigned  to  the  plaintiff  by  one  of 
the  nnder-sheriff's  clerks.  The  preceding  case  of  Kitson  v.  Fagg 
was  cited  as  an  authority  to  shew,  that  this  was  not  a  good  assign- 
ment. But  Lord  Mansfield,  C.  J.  was  clearly  of  opinion,  that  the 
seal  to  the  assignment,  being  the  seal  of  office,  was  sufficient  to  give 
it  validity,  whoever  had  signed  it.  Harris  v.  Ashby,  London  Sittings, 
M.  T.  1756.  MSS. 

(54)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that 
an  action  on  the  case  will  lie  against  him  for  breach  of  duty  imposed 
by  the  statute. 
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aflftign  to  the  plaintijfT  in  Buch  action  the  bail-bond,  or  other 
-aecurity  taken  from  such  bail,  by  indorsing  the  same,  and  at- 
testing it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses,  which  may  be  done  without  any 
stamp,  pro? ided  the  assignment  so  indorsed  be  duly  stamped 
before  any  action  brought  thereupon:  and  if  the  bail-bond 
or  assignment,  or  other  security  taken  for  bail,  be  forfeited, 
the  plaintiff  in  such  action,  after  such  assignment  made,  may 
bring  an  action  thereupon  in  his  oum  fiame;  and  the  court, 
where  the  action  is  brought^  may,  by  rule  of  the  same  court, 
give  such  relief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail,  as  is  agreeable  to  justice,  and  su€h 
rule  shall  have  the  effect  of  a  defeasance  to  the  bail-bond." 
By  s.  94.  it  is  provided,  **  that  this  act  shall  CKteDd  to  all 
courts  of  record  within  this  kingdom/' 

Although,  by  this  statute,  the  court  where  the  action  is 
brought,  on  the  bail-bond,  is  expressly  authorized  to  exercise 
an  equitable  jurisdiction,  vet,  upon  the  supposition  that  eveiy 
other  court,  except  that  where  the  original  action  was  brought, 
is  incompetent  to  exercise  this  jurisdiction,  it  has  been  holden, 
that  an  action  on  the  bail  bond,  whether  brought  by  the  as- 
signee* or  the  officer*,  must  be  brought  in  that  court,  where 
the  original  action  was  commenced ;  but  advantage  cannot 
be  taken  of  the  action  having  been  brought  in  a  wrong  court, 
upon  the  plea  of  non  est /octumK 

The  assignment  may  be  stated  in  the  declaration  to  ha?e 
been  made  m  a  different  county  from  that  in  which  the  bail- 
bond  was  given,  and  the  venue  may  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agreeably 
to  the  rule,  that  where  matter  in  one  county  is  dependent  oa 
matter  in  another  county,  the  plaintiff  may  lay  hia  action  ia 
either. 

Debt  upon  a  bail-bond;  and  pit.  declares  that  he  sued  out 
a  writ  directed  to  the  sheriff  of  Surreys  &c.  who  took  a  bail- 
bond,  which  he  afterwards  assigned  to  the  plaintiff  at  Loo- 
don,  where  the  action  was  brought  Demurrer,  on  the  ground 
that  the  action  was^founded  on  tbe  bond  entered  into  by  the 
bail,  and  that  being  laid  to  be  done  in  Surrey,  the  action 
should  have  been  there;  but  judgment  for  tbe  plaintiff. 

X  Cbetterton  y.  Middlebuist,  1  Bur.  b  Wright  y.  Walmiley,  2  Camp.  K.  P. 

642.     Walton  y.  Bent,  3  Burr.  1823.  C  396. 

Morris  Y.  Rees,  2  Bl.  Rep.  838.  and  c  Gregion  y.  Heather,  Str.  727.  and 

3WiU.348.  LcKtl  Raym.  1445.    Noretoft  t.  Mat- 

a  Donattj  y.  Barclay,  8  T.  R.  152.  bat  thcwa,  13  Q.  1.  S.  P.  on  tbe  aatboritf 

see  Newman  y.  Faucitt,  1  H.  Bl.  631 .  of  Gragioa  Y.  HeaUier. 

contra,  ai  to  sheriff,  that  he  may  sue 

in  a  different  court. 
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It  18  sufficient  for  the  plaintiff  to  state  in  bis  declaration^ 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 
form  of  the  statuie^  without  adding,  that "  the  assignment  was 
under  the  hand  and  seal  of  the  sheriff;*'  and  the  defendant 
may  plead,  that  he  did  not  assi^,  ^.  according  to  the  form 
of  the  stattde^  and  the  plaintifi  may  tender  an  issue  thereon 
in  those  words,  on  whicn  he  must  prove  that  the  assignment 
was  according  to  the  statute,  under  the  hand  and  seal  of  the 
sheriff. 

So,  though  the  statute  requires  the  indorsement  to  be  made 
by  the  sheriff  in  the  presence  of  two  witnesses,  yet  it  does 
not  require  the  names  of  the  witnesses  to  be  set  forth  in  the 
declaration,  and,  consequently,  if  they  are  omitted,  the  omis- 
sion  will  be  holden  immaterial*.  So  if  it  is  averred  in  the 
declaration,  that  the  sheriff  assigned  the  bail-bond  by  indorse- 
ment upon  the  said  writing  obligatory,  and  attesting  it  under 
bis  hand  and  seal,  in  the  presence  of  two  credible  witnesses', 
or  if  it  be  averred,  that  the  assignment  was  made  in  the  pre- 
sence  of  two  credible  witnesses',  it  is  sufficient  without  aver^ 
ring  that  the  indorsement  was  attested  by  two  credible  wit- 


A  prt^ert  in  curid  of  the  assignment  is  not  necessaiy;  be- 
cause the  assignment  is  not  by  deed^. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested*,  nor  if  stated  is  it 
traversable*^.  Neither  is  it  necessaiy  to  state,  that  the  debt 
was  sworn  to  by  the  plaintiff,  nor  that  the  sum  sworn  to  was 
indorsed  on  the  writ,  such  omission  having  been  sanctioned 
by  a  series  of  precedents'. 

Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole  debt 
(without  regard  to  the  sum  sworn  to,]  and  costs,  to  the  extent 
of  the  penalty  of  the  bail-bond*. 

After  a  defendant  has  been  discharged  out  of  custody  upon 
the  bail-bond  being  given",  it  is  neither  in  the  power  of  the 

d  Dawsoo  ▼.  Papworth,  VHlles^s  Rep.       by  Wright,  J.  in  Leafey.  Box,  1  Wils. 

40S.  122. 

«  RobintOD  V.  Taylor,  Fort  366.  h  Leafe  y.  Box,  1  Wila.  121. 

f  Leafe  Y.  Box,  1  Will.  121.  i   Wattdni  v.  Pany,  Str.  444. 

g  Roiliion  Y.  Taylor,  13  0. 1.  (pioba^  k  Haley  y.  Fitzgerald,  Str.  643. 

bly  Uie  8.  0.  with  RobiDBon  y.  Ttty-  1   WhUkaid  y. Wilder,  1  fiuir.  330.  (56). 

lor.  Fort  366.  though  this  point  it  m  SteYenaon  y.  Cameron,  8  T.  R.  28. 

not  mentiooed  in  that  report,)  oiled  &  Hamilton  v.  Wilson,  1  East,  383. 


(55)  See  the  remarks  of  Sir  J.  Mansfield  on  thb  case  in  Hill  ▼. 
Heale,  2  Boi.  and  PnU  N.  lU  201. 
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bail  to  render  bimi  or  of  tbe  party  to  sUrreOder  himself  again 
into  the  custody  of  the  Bheriff  before  the  return  of  the  writ 
without  the  consent  of  the  latter.  But  the  sheriff  may,  if  he 
pleases,  accept  the  surrender  of  the  party,  who  is  willing  to 
return  into  his  custody,  before  the  return  of  the  writ  And, 
if  the  sheriff  consents  to  do  so,  and  by  virtue  of  such  sur- 
render has  the  defendant  in  his  custody  at  the  return  of  the 
writ  (26),  tbe  court  will  then  consider  it  as  if  no  bail-bond 
had  been  given;  and  consequently,  under  these  circum- 
stances, an  action  cannot  be  maintained  against  the  sheriff 
for  not  assigning  the  bail-bond**;  nor  can  he  be  proceeded 
against  for  not  bringing  in  the  body,  although  upon  being 
ruled  to  return  the  writ,  he  returned  cepi  corpu^f. 

PlecuKngs.^'^To  an  action  of  debt  by  the  assignees  of  the 
sheriff  upon  a  bail-bond,  nil  debet  cannot  be  pleaded"!;  but 
non  est  /actum  may.  If  issue  be  joined  on  non  est/iMctmm^ 
the  only  proof  required  on  the  part  of  the  plaintiff  (supposing 
there  is  not  any  other  plea,)  is  proof  of  the  execution  of  the 
bail-bond  by  the  defendant';  for  the  plea  of  non  est  factum 
does  not  put  in  issue  any  other  allegation  in  the  declaration; 
consequently,  in  such  case,  it  is  not  necessary  to  prove  the 
writ,  assignment  by  the  sheriff,  &c.  If  by  mistake  nil  debet 
be  pleaded,  instead  of  non  est  factum^  the  plaintiff  ought  to  de- 
mur to  it' ;  for  if  issue  be  joined  in  the  plea  of  nil  debet^  the  de- 
fendant will  thereby  be  let  into  any  defence  that  he  can  prove. 

On  tbe  plea  of  non  est  factum^  the  defendant  may  prove 
that  the  bail-bond  was  executed  before  the  condition  was 
filled  up;  for  a  bail-bond  so  executed  is  void';  or  that  it  was 
executed  after  the  return  of  tbe  writ". 

Debt  on  a  bail-bond  given  upon  an  arrest  in  inferior  court'; 
the  defendant  pleads,  that  before  the  day  of  appearance  meu- 
tioned  in  the  condition,  he  was  rendered  to  the  gaoler  there^ 
and  there  continued  till  a  supersedeas  came:  upon  demurrer 
the  plea  was  holden  good, 

o  Stamper  y.  Milboume,  7  T.  R.  122.  ■  Rawlins  y.  Danyen,  5  Esp.  N.  P.  a 

p  Jones  Y.  Lander,  6  T.  R.  753.  38. 

q  Smith  y.  Whitehead,  recognised  in  t  Powell  y.  Duff,  3  Camp.  N.P.C.  161. 

Warren  y.  Consett,  Ld.  Raym  1503.  u  Thompson  y.  Rock,  4  Maule  and  Set- 

r  Hutchinson  y.  Kearns,  C.  B.  London  wyn,  S38. 

Sittinifs,  Trin.  T.  50  Q.  3.  Sir  J.  Mans-  x  Pawling  y.  Ludlow,  2  Show.  443.   3 

field,  C.  J.  MS.  Mod.  87.  S.  C 


(56)  The  party  will  not  be  considered  as  legally  in  the  custody  of 
the  sheriff  from  the  mere  circumstance  of  the  sheriff's  having  re- 
ceived notice  of  the  surrender;  there  mutt  he  an  assent  on  the  part  of 
the  sheriff  to  the  surrender.     1  East's  R.  383. 
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In  an  aetion^  by  the  sheriff  on  a  baiMxmd,  the  boand 
bailiff  who  made  the  caption  is  a  competent  witness  to  prove 
the  execution  of  the  bond,  if  the  defendant,  knowing  bis 
situation,  asked  him  to  become  attesting  witness. 

Campertdt  ad  Diem.— In  debt  on  bail-bond,  the  defendant 
having  craved  oyer  of  the  condition,  may  plead  (d7)  an  ap- 
pearance at  the  day  therein  mentioned,  according  to  the  form 
and  effect  of  the  condition,  concluding  with  '*  and  this  he  is 
ready  to  certify  by  the  record  of  the  appearance ;"  for  theap* 
pearance  beingentered  of  record  is  not  triable  by  jury,  but  by 
the  record*.  This  plea  is  termed  9ip\eA  of  eomperuii  addiem^ 
If  the  appearance  is  not  entered  or  record^  the  bond  is  for- 
feited\ 

To  the  plea  of  eanmeruit  ad  diem  the  plaintiff  may  reply 
md  tiel  record^  viz.  that  there  is  not  any  such  record  of  the 
appearance.  (58)«  When  the  record  is  of  the  same  court\  this 
replication  ought  to  conclude  with  giving  a  day  to  the  defend- 
ant This  constitutes  a  complete  issue  of  fact;  and  if  in  this 
case  the  defendant  should  demur  to  the  replication,  the  plain- 
tiff need  not  join  in  demurrei^ ;  but  if  the  record  is  not  pro- 
duced at  the  day,  the  plaintiff  may  sign  judgments. 

When  the  record  is  q{  another  cauri^^  the  replication  ought 
to  conclude  with  a  verification,  and  a  prayer  of  judgment  (59) ; 
the  defendant  thereupon  rejoins,  **  there  is  such  a  record  ;*' 
and  the  court  gives  him  a  day  to  bring  it  in. 

If  the  record  is  not  brought  into  court  on  the  day,  judg- 
ment of  failure  of  record  is  given  (00)« 

To  an  action  of  debt  on  a  bail-bond  to  the  plaintiffs*,  as 

y  Honeywood  ▼.  Peacock,  3  Gampb.  c  Tipping  ▼.  Johnson,  S  Bof .  nnd  Pnl. 

N.P.C.  196.  a03. 

s  Bret  Y.  Sbeppard,  1  Leon.  90.  d  Sandford  ▼.  Rogcn,  S  Wils.  113.  S. 

a  Corbet  v.  Cook,  Cio.  Eliz.  (466).  T.  R.  443.  8.  C.  citod  by  BuUcr,  J. 

b  Cremer  t.  Wicket,  Ld.  Raym.  650.  ftom  a  MS.  note. 

and  Cartb.517.  recognized  in  Jaokaon  e  Schoiey  and  PomviUe  ▼.  Mearai, 

V.  Wickes,  7  Taunt.  30.  7  Bast,  148. 


(57)  See  the  form  of  this  plea  of  an  appearance  in  B.  IL '  Teb* 
butt  alt.  Powle,  LilLEntr.  498.  and  a  similar  precedent,  p.  114. 
For  the  form  of  plea  of  an  appearance  in  C.  B.  see  the  fame  book, 
p,  479. 

(58)  For  forms  of  this  replication,  see  Lillj^s  Entries,  p*  114, 480, 
498. 

(59)  Seethe  form,  1  Samid.  92. 

(60)  See  the  form,  1  Samid,  92.  m  (3). 

ap 


\ 
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6hek*itf  of  MicMkMx,  the  defendant  pliBBded,  that  the  action 
Was  brought  by  the  plaintHTs^for  the  benefit  of,  and  aa  trustee 
for,  J.  S.  (the  Bheriff's  officer)  by  whom  the  defendant  had 
been  arrested,  and  to  whom  the  defendant,  after  the  return  of 
the  writy  but  before  the  sheriiT  had  been  ruled  to  return  the 
same,  paid  the  debt  and  costs,  which  J.  S.  accepted  in  full 
satitfaction  of  the  bond ;  and  that  if  any  damage  had  accrued 
for  default  of  the  defendant's  appearance,  according  to  the 
condition  of  the  bond,  it  was  occasioned  by  the  default  of  the 
sheriff's  officer  not  paying  over  the  debt  and  costs  to  the 
plaintiff  in  the  action,  which  would  have  been  accepted  by 
such  plaintiff*  On  special  demurrer,  the  case  of  Bottomlev  v. 
Brook^  was  cited  in  support  of  the  plea,  to  shew  that  to  debt 
Qn  bond  the  defendant  might  plead,  that  it  was  given  to  the 
plaiutiff  in  trust  for  another ;  so  as  to  let  the  defendant  into  a 
defence  which  he  might  have  against  the  cestui  que  trust. 
The  court,  however,  were  of  opinion  that  the  plea  was  bad ; 
Lord  tlllenbprough,  C  J.  observing,  that  as  the  officer  could 
not  have  released  the  bond,  he  could  not  accept  any  thing  in 
satisfaction  of  it;  and  further,  that  it  was  not  alleged  that 
the  bond  Was  originally  given  to  the  sheriff  in  trust  for  the 
o(iicer;  n6r  did  it  appear,  how  he  afterwards  came  to  have 
any  equitable  interest  m  it ;  consequently  this  was  not  brought 
^ithin  the  case  cited.  Lawrence,  J.  adopting  the  remark  of 
Buller,  J.  in  Donelly  v.  Dunn  (61)  animadverted  on  the  plea, 
as  being  an  attempt  to  set  up  matter  as  a  legal  defence,  which 
was  nothing  more  than  an  equitable  practice  of  the  court  in 
exercising  a  summary  jurisdiction  over  its  oifficers. 


y.  Debtcm  Bond,  vnth  Condition  to  perform  Covenatds.'^ 
Assigning  Breaches  under  Siat.  8^9  W.S.c.  II.  s.  8. 

At  common  law,  it  waa  usual  for  the  obligee  of  a  bond, 
with  a  penalty  conditioned  for  the  performance  of  covenants, 
to  declare  on  the  bond  merely;  to  which  the  defendant,  hav- 
ing craved  pyer  of  the  condition  and  the  deed  containing  the 
COfvenant^  luaually  pleaded  performance.;  to  this  the  plaintiff 

f  M.  22  G.  3.  C.'B.  cited  in  Winch  v.  Keelejr,  1 T.  R.  G21. 


»^'mmm^-^mmmmmmmmmmi¥m'm''mm»^mmmmmt^mmim^m,^.mtm^ 


(61)  2  Bos.  and  PuL  47.  where  it  was  decided,  that  bail  could 
not  plead  the  bankruptcy  and  certificate  of  their  principal  Ui  their 
own  dtschaige. 
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replied  a  breach  of  one  of  the  covenants ;  and  upon  issue 
joined,  and  proof  of  such  breach,  the  plaintiff  was  entitled 
not  only  to  recover  the  penalty,  that  being  the  legal  debt, 
but  also  to  take  out  execution  for  the  same  :  although  the  pe- 
nalty far  exceeded,  in  amount,  the  damages  which  he  bad 
sustained  by  the  breach  of  covenant  Under  these  circum- 
stances, the  defendant  could  only  obtain  relief  through  the  in- 
terposition of  a  court  of  equitV}  which  would  direct  an  issue 
o(  quantum  dammficatuSt  and  prevent  any  execution  being 
enforced  for  more  than  the  damage  actually  sustained.  To 
prevent  plaintiffs,  in  cases  of  this  kind,  from  converting  that 
power,  which  the  strictness  of  the  common  law  ^ve  them, 
into  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode 
of  relief  to  which  defendants  were  compelled  to  resort,  it  was 
enacted  by  stat  8  &  9  W.  3.  c.  1 1.  s.  8.  *'  That  in  actions  upon 
bond,  or  any  penal  sum,  for  non-performance  of  any  cove- 
nants or  agreements  contained  in  any  indenture,  deed,  or 
writing  (6$),  the  plaintiff  may  (63)  assign  as  many  breaches  as 

(62)  This  statute  is  not  confined  to  cases  where  the  bond  is  con- 
ditioned for  performance  of  covenants  ia  some  other  instrument  than 
the  bond ;  the  condiHon  of  the  bond  is  an  agreement  in  toriting 
within  ihii  statute*  2  Burr.  826*  Neither  is  this  statute  confined 
to  cases  where  there  is  a  peaaltv  to  secure  the  performance  of  an 
act,  on  the  non-performance  of  which  the  obligee  would  be  en- 
titled to  recover  uncertain  damages :  but  it  extends  also  to  cases 
where  the  agreement  is  for  the  payment  of  a  certain  sum ;  as  to 
bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  payment 
of  a  debt  by  yearly  instalmentsf.  So  it  extends  to  bonds  condi* 
tioned  for  the  performance  of  an  awards,  although  it  appears  that 
only  a  single  sum  is  to  be  paid  on  the  bond ;  for  the  condition  being 
to  perform  an  award,  in  other  words  to  perform  an  agreement,  comes 
directly  within  the  words  of  the  statute.  But  this  statute  does  not 
extend  to  bail  or  replevin!  bonds,  or  post  obit  bonds|| ;  and  it  may 
be  observed,  that  it  has  not  been  holden,  to  extend  to  common  mo- 
ney bonds,  that  is,  bonds  with  a  penalty  conditioned  for  the  pay- 
ment of  a  less  sum  of  money  at  a  day  or  place  certain,  it  seems, 
that  in  cases  of  this  last  kind,  defendants  are  sufiiciently  protected 
against  an  unconscientious  demand  of  the  whole  penalty  by  stat.  4 
Ajnxi.  c*  16*  8.  13.  by  which  it  is  enacted,  'Mhat  if,  at  anytime 
pending  an  action  upon  any  such  bond,  the  defendant  shall  bring 
into  court,  the  principal,  interest,  and  costs  of  suit,  the  same  shall 
be  taken  in  discbarge  of  the  bond,  and  the  court  shall  give  judg- 
ment accordingly." 

(63)  This  statute  having  been  made  for  the  protection  and  relief 

•  Gollint  ▼.  ColliDS,  2  Bair,  820.  Waleot  ▼.  QpuMiDf  ,  8  T.  R.  126.  8.  P. 
t  WiUouirlkby  V*  SwintoD,  6  But,  650.  t  ^«l^  v*  lrelaiid»  6  Eftfttt  013. 

^  Middleton  v.  Bryan,  3  Maule  and  Selwyn,  155. 
II  Stair  Y.  E.  of  Murray,  2  B.  &  C»  82. 

2  P2 
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he  shall  think  fit,  and  the  jury,  upon  trial  of  such  action,  shall 
assess  not  only  such  damages  and  costs,  as  have' been  hereto- 
fore usually  done  in  such  cases,  but  also  damages  for  such  of 
the  assigned  breaches  as  the  plaintiff  shall  prove  to  have  been 
broken;  and  like  judgment  shall  be  entered  on  such  verdict, 
as  heretofore  hath  been  usually  done  in  such  like  actions.** 

If  judgment  shall  be  given  for  the  plaintiff,  on  demurrer,  or 
by  confession,  or  nihil  dicit  (64),  then  the  statute  directs. 


of  the  defendants,  these  words,  **  may  assign/*   have  been  con- 
strued to  be  compulsory  on  the  plaintiff,  Drage  v*  Brand,  2  Wils. 
377,  Hardv  v.  Bern,  5  T.  R.  540.  as  have  the  words,  may  sug- 
gest,*' in  the  subsequent  part  of  the  statute,  where  the  defendurt 
suffers  judgment  by  default.     Roles  v.  Rosewell,  5  T.  R.  538.  or 
plaintiff  obtains   judgment  on    demurrer,  Walcot    v.   Gouldinj^, 
8  T.  R.  1 26.     Since  these  determinations,  some  of  the  most  emi- 
nent pleaders  have  thought  it  more  convenient  in  cases  to  which 
the  statute  applies,   to  set  forth  the  condition  of  the  bond,  and 
to  assign  the  breaches  in  the  declaration,  than  in  any  subsequent 
stage  of  the  proceedings.     This  practice,  as  it  seems,  was  founded 
on  the  supposition,  that  if  the  breaches  were  not  assigned  in  the  de- 
claration, and  the  defendant  pleaded  rion  at  factum^  the  plaintiff 
would  be  precluded  from  making  the  suggestion  reouired  by  the 
statute ;  but,  in  the  case  of  Ethersey  v.  Jackson,  8  T*  R.  255.  it 
was  holden,  that  after  issue  joined  on  non  est  factum^  the  plain- 
tiff might,  upon  summons  and  a  judge*s  order,  amend  the  issue, 
and  proceed  according  to  the   directions  of  the  statute ;    for  per 
cur.  it  is  manifest  that  the  legislature  contemplated  cases  where 
the  plaintiff  had  not  originally  assigned  breaches  in  the  declaration, 
which  the  statute  enabled  him  to  supply  by  entering  a  suggestion 
on  the  record,  even  after  judgment,   and  therefore  a  fortiori  it 
might  be  done  before.    The  case  of  Ethersey  v.  Jackson,  was  re- 
cognised in  Homfray  v.  Rigby,  5  Maule  and  Selwyn,  60.  where  it 
was  holden  that,  after  a  plea  of  non  est  factum  and  that  the  bond 
was  obtained  by  fraud  and  covin,  where  breaches  are  not  assigned 
in  the  declaration,  the  plaintiff  may  suggest  them  in  makine  up 
the  issue.     See  further  on  this  subject,  the  notes  of  Serjeant  Wil- 
liams, in  his  edition  of  Saunders,  vol.  I.  p.  58^  n.  (l).  and  vol.  2. 
p.  187.  n.  (2). 

(64)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  default,  and  is  obliged  to  proceed  under 
this  statute,  respects  the  costs  of  the  inquisition,  whicn  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difficulty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith,  I  Saund.  58.  recom* 
mends,  that  the  judgment  should  be  suspended  until  after  the  re- 
turn of  the  inquisition,  and  proposes  a  form  of  entry  for  that  pur- 
pose ;  to  which  form.  Lord  Alvanley,  in  Hankin  v.  Broomhead,  3 
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**  That  the  plaintiff  upon  the  roll  {65)  may  auggeat  aa  many 
breaches  of  the  coveoanta  and  agteementa  as  he  shall  think 
fit,  upon  which  shall  issue  a  writ  (66)  to  the  sheriff  of  that 
county  where  the  action  shall  be  brought,  to  summon  a  jury 
to  appear  before  the  justice  or  justices  of  assize,  or  nisi 
prius^  of  that  county,  to  inquire  of  the  truth  of  every  one  of 
those  breaches,  and  to  assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby ;  in  which  writ  it  shall  be  com- 
manded to  the  said  justices,  that  they  shall  make  a  return 
(67)  thereof  to  the  court,  whence  the  same  shall  issue,  at  the 
time  in  such  writ  mentioned ;  and  in  case  the  defendant, 
after  such  judgment  entered,  and  before  any  execution  ex- 
ecuted, shall  pay  unto  the  court,  to  the  use  of  the  plaintiff, 
his  executors,  or  administrators,  such  damages  so  to  be  as- 
sessed, by  reason  of  all  or  any  of  the  breaches  of  such  cove- 
nants, together  with  costs  of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered  upon  record ;  or  if,  by  reason 
of  any  execution  executed,  the  plaintiff,  or  his  personal  re- 
presentative, shall  be  fully  paid  or  satisfied  all  such  damages, 
with  costs  of  suit,  and  all  reasonable  chaiges  and  expenses, 
for  executing  the  said  execution,  the  body,  lands,  or  goods 


Bos.  k.  Pul.  612,  said,  that  he  did  not  see  any  objection.  His  lord- 
ship, however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  application  should  be  made  to  the  court,  to  order  the  master  to 
tax  trie  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum 
to  be  levied  under  the  execution. 

In  debt  on  bond  in  the  penal  sum  of  £2000,  conditioned  for  the 
performance  of  covenants,  defendant  suffered  judgment  by  default; 
whereupon  the  usual  common  law  judgment  in  debt  was  entered  for 
the  recovery  of  the  debt  and  damages  ;  the  plaintiff  then  proceeded 
to  suggest  breaches,  upon  which  suggestion,  a  writ  of  inquiry  was 
awarded  and  executed,  and  damages  and  costs  assessed ;  after 
which,  the  plaintiff  entered  a  second  judgment  for  the  damages 
assessed  under  the  writ  of  inquiry,  and  further  costs  adjudged  by 
the  court,  and  then  entered  a  rtmiuiiur  as  to  the  costs.  A  writ 
of  error  having  been  brought,  it  was  holden,  that  the  second  judg- 
ment could  not  stand ;  and  thereupon  it  was  adjudged,  that  the 
second  judgment,  with  the  amerciament,  should  be  reversed,  and 
that  the  former  judgment  should  remain  unimpeached.  Hankin  v. 
Broomhead,  3  Bos.  and  Pul.  607. 

(65)  See  note  (63).  No  suggestion  is  necessanr  on  a  judgment 
by  warrant  of  attorney.     Kinnersley  v.  Mussen,  5  Taunt.  264, 

(66)  See  the  foun  of  this  writ,  2  Wms.  Saunders.  187.  c. 

(67)  See  the  form  of  postea  returned  by  justices  of  assize.  2  Wms. 
Saunders,  187,  c.     .        . 
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of  tbe  defeodant,  shall  be  tbereopOD  forthwith  discharged 
froQi  tbe  said  executioD,  which  shall  likewise  be  entered 
upon  record ;  but,  notwitbstaoding»  io  each  case  such  judg« 
meot  shall  remain  as  a  further  security  to  answer  to  the 
plaintiff  and  bis  personal  representative,  such  damages  as 
shall  be  sustained  tor  further  breach  of  any  covenant  in  the 
said  indenture,  &c.  upon  which  the  plaintiff  may  have  n  scire 
facias  {68),  upon  tbe  said  judgment  against  the  defendant, 
or  against  his  neir,  terre-tenant,  or  his  personal  representative^ 
suggesting  other  breaches  of  the  said  covenants  or  agree- 
ments ;  and  to  summon  him  or  them  respectively,  to  shew 
cause  why  execution  shall  not  be  had  upon  the  said  judg- 
ment :  upon  which  there  shall  be  the  like  proceeding,  as 
was  in  the  action  of  debt  upon  the  said  bona,  for  assessing 
damages  upon  trial  of  issues  joined  upon  such  breaches,  or 
inquiry  thereof,  upon  a  writ  to  be  awarded  as  aforesaid  ;  and 
upon  payment  or  satisfaction  as  aforesaid,  of  such  future  da- 
mages, costs,  and  chaises,  all  further  proceedings  are  again 
to  be  stayed  ;  and  so  toties  quoties ;  and  the  defendant,  his 
body,  lands,  or  goods,  shall  be  discharged  out  of  execution 
as  aforesaid." 


VL  Debt  on  Bond  of  Ancestor  against  Heir^'Pleadtngs^ 
JUens  per  Descent — Replication — Qf  tbe  LiabiBtf 
of  the  Heir  for  the  Value  of  the  Land  alienated  under 
8  %  AW.  ^  M.  c.  14.  s.  b.^Of  the  LiabiUty  of 
Devisee  under  the  same  Statute.^^udgme»t — Exe* 
cution. 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in 
fee  simple,  on  the  obligation  of  his  ancestor,  wherein  tbe 
heir  is  expressly  bound  [69).    The  law  considers  the  bond  of 


(68)  See  form  of  this  writ  a^inst  defendant,  Tidd*8  Pract. 
Forms,  1st.  ed.  p.  430*  If  the  plaintiff  proceeds  to  execution,  with- 
out a  scirt  facias^  the  court  wilt  set  aside  the  execution,  and  order 
the  money  levied  under  it  to  be  restored.  Willoughby  v.  Swinton, 
6  East,  550.  In  cases  within  this  statute,  aHhough  new  breaches 
take  place  within  a  year  after  judgment  recovered,  yet  the  plaintiff 
is  bound  to  sue  out  a  scire  facias.    S.  C. 

(69)  **  The  executor  more  actually  represents  the  penoa  of  the 
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the  ftnoMor,  wbetfeib  Ibct  beir  in  bound,  a»  beoomi^g,  upon 
the  death  of  the  ancestor,  the  heir!a  opvn  debt,  m  respect  of 
ihedssetif  which  the  heir  basin  Aftofm  right,  and  holds  hint 
liable  upon  such  bond,  to  the  value  of  the  land  descendeti^ 
(70).  Hence  the  action,  on  the  bond  of  |be  ancestor,  ought 
to  be  brought  against  the  heir  in  the.  debet  and  detinet  (7 1)-, 
But  if  it  be  brought  in  the  detinet  onjy^  the  omission  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after 
▼erdict,  by  stat  16  and  17  Can  2.  c  8. 

And  although  it  is  the  debt  of  the  defendant',  because  bis 
ancestor  has  bound  him,  yet  he  is  nQt  liable  any  further  than 
to  the  value  of  the  land  descended ;  and  as  soon  as  he  has 
paid  his  ancestors  debt,  to  the  value  of  the  land,  he  is  entitled 
to  hold  the  land  discharged. 

Where  the  obligor  has  heirs  and  lands  on  the  part  of  his 
father  and  on  the  part  of  his  mother,  both  heirs  shall  be 
equally  charged^. 

The  seisin  of  the  obligor  must  be  shewn  to  have  been  a 
seisin  in  fact  The  possession  of  a  tenant  for  years  being  a 
rightful  possession,  is  considered  in  law  as  the  possession  of 
the  heir,  and  therefore  gives  him  a  seisin  in  fact.  A.  seised 
of  land  in  fee  simple,  at  the  time  of  her  death,  id  the  pos* 

f  Combers T.  Watton,  1  Lef.224.  h  U  H.7«  12. b. 

H  Buckley  v.  Nigtatiafide,  8tc  666. 


testator,  than  the  heir  does  the  perwn  of  the  aocestor ;  for  if  a  man 
binds  himself,  bis  ezecatois  are  bound,  though  they  be  not  named ; 
Imi  MO  it  is  not  of  the  heir.*'     1  Inst.  309.  a* 

See  also  Barber  v.  Fox,  2  Saund.  1364  and  ante,  p.  51.  S*  C. 
^  In  an  action  against  the  beir  at  law  for  a  debt  of  his  ancestor  upon 
specialty,  the  ground  of  the  charge  is,  that  be  is  bound  as  well  as 
the  ancestor,  and  therefore  it  is  in  the  debet  and  detinet,  as  it  would 
have  been  against  the  ancestor ;  and  the  law  gives  him  liberty  to 
discharge  himself  by  pleading  nothing  by  descent,  or  but  so  much  ; 
which  plea,  if  found  false,  he  is  charged  as  a  person  bound  for  the 
whole  aebt,  if  he  had  but  one  acre  ;  which  is  not  the  case  of  an  ex«- 
ecotor,  who  is  charged  only  for  so  much  as  comes  to  his  band,  not- 
withstanding such  plea  plea  found  false,**  Per  Ld.  Hardwicke,  C. 
1  Ves.  212. 

(70)  The  debt  is  not  a  lien  upon  the  land  from  the  ance8tor*s 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(71)  *<  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lien  upon  the  heir,  is  possessed  by  the  heir  jure  fropriOf  and  not 
a/wfio,  as  the  personal  estate  is  by  the  executor/'  Gilb.  Debt. 
B.2.«.l. 
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neition  of  a  tenant  from  year  to  year,  dM,  leavkig  fibber  heir 
at  law.  No  rent  was  ever  paid  tohim^  it  beins  mppoeed 
that  the  land  passed  to  a  devisee  under  the  will  of  A*  After 
the  death  of  B.  his  son  and  heir  brought  ejectment  and  reoo* 
Tered  the  land.  It  was  holden^  that  B.  was  seised  in  faei 
of  the  land  in  question,  which  descended  from  him  to  his 
son.  and  was  therefore  assets  in  the  hands  of  the  son  and 
beir,  liable  to  the  bond  debt  of  the  ancestor. 

If  the  defendant  is  only  collateral  heir  of  the  obligor,  the 
declaration  ought  to  charge  him  specially,  and  the  mesne  de* 
scent  ought  to  be  stated. 

In  debt  on  bond  against  the  defendant^  as  brother  and 
heir  to  J.  S.»  the  defendant  pleaded  riensper  descent  from  his 
brother.  A  special  verdict  was  found,  that  the  obligor  was 
seised  in  fee,  nad  issue,  and  died  seised,  and  the  issue  died 
without  issue ;  whereupon  the  lands  descended  to  the  de- 
fendant as  heir  to  the  son  of  his  brother.;  it  was  holden 
that  the  issue  was  found  against  the  plaintiff;  for  the  de- 
fendant had  nothing  as  immediate  heir  to  his  brother,  but  took 
ly  descent  from  the  son  of  his  brother ;  and  although  the 
defendant  was  chargeable  as  heir  upon  this  bond,  yet,  being 
collateral  heir  only,  the  plaintiff  ought  to  have  declared  spe- 
cially. But  this  rule,  as  to  stating  the  mesne  descents  in  the 
declaration,  applies  only  to  descents  from  persons  seised  in 
fee  simple  in  possession ;  for  where  A.  being  seised  in  fee', 
bound  Dimself  and  his  heirs  in  a  bond,  and  having  two  sons 
B.and  C,  limited  the  estate  to  himself  for  life,  remainder  to 
bis  eldest  son  B.  in  tail,  remainder  to  his  own  right  heirs,  and 
died;  whereupon  B.  became  seised  in  tail«  with  remainder  in 
fee  expectant,  and  afterwards  died,  leaving  a  son  D.,  who  be- 
came seised  in  like  manner,  and  afterwards  died  without 
issue ;  upon  whose  death  the  premises  descended  to  C.  in 
fee,  the  estate  tail  being  then  extinct ;  an  action  having  been 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  and 
riensper  descent  from  A.  pleaded,  it  was  holden,  that  the  de- 
claration charging  the  defendant  as  immediate  heir  of  A., 
and  not  mentioning  the  mesne  descent,  was  proper  (72). 

i  Buibbj  T.  Pixon,  3  B.  ft  C.  298"  1  Kellow  y.  Iloird«n,  Garth.  ISS.  pei 

k  J€Dk*s  case,  Cio.  Car.  151.    BeU*i       Holt,  C  J.  and  2  Juatices,  £yns,J 
case,  Hetl.  134.  disaenting^. 

—  ■     ■  >        ■  ■  ■  ■ 

(72)  As  to  what  shall  be  a^ets  by  descent,  see  Serjeant  Wil- 
liams's note  on  Jeffreson  v.  Merton,  2  Saund.  7.  To  the  cases  on 
this  subject  there  collected,  may  be  added  the  case  of  Doe  v.  Hut- 
ton,  3  Bos.  &  Pul.  643*  in  which  Lord  Alvanley  delivered  a  very 
elaborate  judgment  of  the  court; 
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The  plaintiff  being  presnmed  a  stranger  to  the  defendanfa 
|>edigree^,  it  is  not  necessary  for  him  to  state  in  the  dedara* 
tioD  how  the  defendant  is  heir. 

Of  the  Pleadings. — Riefuper  descent.^^o  this  action  the 
heir  mw  plead,  that  he  has  not,  nor  had  at  the  commenoe- 
ment  of  tne  suit,  any  lands  or  tenements  by  hereditaiy  de- 
scent from  the  ancestor  in  fee  simple^.  This  plea  is  usually 
termed  a  plea  oirieneper  deseeni. 

JRepUcathn.*^The  common  replication  (73)  to  the  pre- 
ceding plea  is,  that  the  defendant  nad  assets  by  descent  in  fee 
simple:  upon  which  issue  is  usually  joined.  Upon  this 
issue  (74)  tne  plaintiff  must  prove  assets^  but  proof  of  assets 
in  the  county  of  A.  will  support  an  all^ation  of  assets  in  the 
county  of  B.;  for  assets  or  not,  is  the  substance  of  the  issue, 
and  the  place  is  named  only  for  conformity* 

Upon  this  issue  a  question  frequently  arises,  whether  the 
heir  takes  by  purchase  or  descent,  with  respect  to  which  the 
following  rules  may  be  observed :  If  lands  are  devised  to  the 
heir,  and  the  devise  does  not  make  any  alteration,  either  in 
the  tenure,  quality,  or  limitation  of  the  estate;  that  is,  if  the 
devise  conveys  to  the  heir  the  same  estate  as  the  law  would 
cast  on  him  by  descent,  then  the  heir  takes  by  descent,  al- 
though by  the  terms  of  the  devise  there  is  either  a  possibility 
of  a  charge*^,  or  an  actual  charge  and  incumbrance  on  the 
lands*,  as  payment  of  debts  and  legacies,  and  the  like  (75). 

m  Denham  ▼.  Stq>heiison,  Salk.  355.       p  Clerk  ▼.  SmiUi,  Balk.  241. 

n  Doctr.  pi.  181.  q  Allom  t.  Heber,  Str.  1270,  and  1  BL 

o  Cases  cited  in  6  Rep.  47.  a.  R.  22. 


(73)  Except  where  the  plaintiff  takes  advantage  of  the  repli- 
cation given  by  stat  3  &  4  W.  and  M.  c.  14.  s.  6.  for  which  see 
post,  p.  587. 

(74)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  ac- 
knowledged by  his  ancestor  to  the  king,  and  an  extent  thereon 
i^nst  the  heir,  [to  the  amount  of  the  assets  descended].  Per 
Holt,  C.  J.  Home  v.  Adderley,  Ld.  Raym.  735.  But  the  extent 
only  without  the  production  of  the  bond,  or  examined  copy  thereof, 
is  insufficient,  per  Holt,  C.  J.  Sherwood  v.  Adderley,  Ld.  Raym.  734. 

(75)  Chareine  land  with  the  payment  of  an  annuity  or  rent,  will 
not  prevent  the  neir*s  taking  by  descent,  per  Holt,  (5.  i.  in  Emer- 
son V.  Inchbird,  Lord  Raym.  728.  In  Hayusworth  v.  Pretty,  Cro, 
Elix.  833,  Moor  644,  Vauehan  271,  the  devise  was  to  the  eldest 
son  in  fee  upon  condition  of  his '  paying  legacies  to  the  second  son 
and  daughter ;  and  in  default  of  nis  so  doing,  then  to  such  second 
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Tte  Ittiguagc  of  tbe  plet  betngi  that  tkt  defeiidaiil  bad 
not.  any  lands  bv  deecenk,  at.  the  time  of  the  origioal  writ 
brought,  or  bill  filed  asainst  him,  it  k  erideot  that  the  de- 
fendant cannot  avail  oimself  of  an  alienation  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  charged'. 

If  opon  issue  joined  od  the  plea  of  rien$  per  deicent^  tbe 
plaintiff  prove  dbat  lands  came  to  the  defendant  by  descent, 
and  the  defendant  give  in  evidence  a  convcjrance  of  the  same 
lands  bt  htmsdf  to  a  stranger,  before  action  brought,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the 
conveyance  was  fraudulent,  and  therefore  void  by  stat  19 
Eliz.  c.  6. 


LiabiUiy  of  Heir  under  itat.  S^  4  FT.  ^  M  c.  14.— At 
the  common  law,  if  the  heir  had  made  a  bond  fide  alienatioo 
of  the  lands  descended,  before  action  brought,  he  was  dis- 
chargedS  and  he  might  have  pleaded  this  in  bar;  coose- 
quently  there  was  not  any  rem^y  against  him  at  law :  al- 
though in  equity*  be  was  responsible  for  the  value  of  the 
land  aliened ;  but  now,  by  stat  3  &  4  VT.  &  M.  c.  14.  s.  6. 
the  heir  is  rendered  liable  in  an  action  of  debt,  to  the  value 
of  the  land  aliened  before  action  brought  or  process  sued  eat 
against  him ;  and  such  execution  shall  be  taken  out  upon 


X  Unit  102.a.b. 

s  Ooocb*t  caie,  6  Rep.  60.  a. 

t  Tennes  de  la  Ley,  T.  Assets. 


II  Per  Comyns,  B.  in  Kiew  t.  Ld.  Kil* 
main,  Bxcbeouer,  T.  5  and  6  G.  ^ 

MSS. 


son  and  daughter  :  it  was  holden  that  the  devise  over  had  not  tbe 
effect  of  preventing  the  heir  taking  by  descent.  So  where  the  deriac 
was  to  the  wife  for  life,  provided  she  did  not  marry  ;  and  if  she 
married,  to  the  son  in  fee ;  and  after  her  death,  at  all  events,  to  the 
son  m  fee,  charged  however  with  an  annuity  (o  the  daughter  for 
life  ;  and  after  the  death  of  the  wife  and  daughter  the  testator  be- 
oiieathed  1500/.  to  the  daughter's  children  ;  and  if  no  children, 
then  subject  to  her  appointment ;  and,  in  case  of  no  appointment 
to  tier  executors,  and  in  default  of  his  paying  the  annuity  to  the 
daughter,  or  the  legacy  to  her  children,  then  he  devised  to  a 
triwtee ;  it  was  holden  that  the  executory  devise  over  did  not  alter 
either  the  quantity  or  quality  of  the  estate  to  the  heir,  and  coase- 
Mouently  that  he  took  by  descent  Chaplin  v.  Leroux,  5  Maule  and 
oeiwyn,  a4« 

So  where  the  devise  was  to  the  heir  in  fee,  with  an  execatory  de- 
vise m  case  he  did  not  attain  21.  Doe  d.  Pratt  v.  Timins,  1  R 
and  A.  530. 
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ftoy  judgment  obtained  affaimt  such  heir*,  to  the  value  of 
the  said  land,  as  if  it  was  nis  own  debt;  but  land*  homd  Me 
aliened  before  action  brought,  is  specially  exempted  uom 
such  execution. 

By  the  6th  section  of  the  same  statute,  it  is  provided, 
^  that  where  debt  upon  a  specialty-  is  brouffht  against  any 
heir,  he  may  plead  rteiM  per  desceni  at  the  time  of  the 
original  writ  brought,  or  bill  filed  against  him ;  and  the 
plaintiff  may  reply  (76)  that  he  had  lands,  &c.  from  his  an- 
cestor,  before  original  writ  brought,  or  bill  filed;  and  if, 
upon  issue  joined  thereupon,  it  be  found  for  the  plaintiff, 
the  jury  (77)  shall  inquire  of  the  talue  of  the  lands,  &c.  so 
descended ;  and  thereupon  judgment  shall  be  given,  and  ex* 
ecution  awarded  as  aforesaid,  (that  is,  against  the  heir  to  the 
value  of  the  land,  as  if  the  same  were  the  proper  debt  of  the 
heir ;)  but  if  judgment  be  given  against  such  heir,  by 
confession  of  the  action  without  confessing  assets  descend- 
ing, or  upon  demurrer,  or  ml  dicii^  it  shall  be  for  the 

X  Per  Ld.  Bfacdetfldd,  Ch.  in  Goleman  t.  Wiiidi,  1  P.  Wnn.  777. 


(76)  To  a  plea  of  rieng  per  deicent  the  plaintiff  replied,  that 
the  obligor  (father  of  the  defendant)  died  on  sach  a  day,  and  that 
the  defendant  after  his  death,  and  before  the  action  brought,  had 
lands  hy  descent  from  his  father  in  fee  simple,  unde  querenti  de  ds* 
hUo  prmdieU)  iotufedsBe  potttit^  and  concluded  with  a  verification* 
Upon  demurrer,  it  was  objected,  that  the  replication  was  ill,  be* 
cause  the  plaintiff  had  put  the  yalue  of  the  lands  in  issue  by  these 
words,  ufUkf  ^.  de  dAito  pr^tdidto  eatufecuse  poditt,  which  ooght 
to  have  been  omitted  ;  because  the  statute  is  express,  that  after  issue 
tried,  the  jury  shall  inquire  of  the  value ;  so  that  it  is  matter  of  in- 
quest only*  ex  officio^  and  not  to  be  the  point  of  the  issue ;  but  the 
court  held  the  replication  good ;  observing,  that  if  unde,  S^.  de  Je- 
hUo  prad.  saiisf.  pot,  had  been  omitted,  it  might  have  been  a  good 
cause  of  objection ;  for  the  statute  does  not  require  any  alteration 
of  the  form  of  the  usual  replication,  except  only  as  to  the  time 
concerning  the  assets  by  descent ;  and  the  conclusion,  which  be- 
fore the  statute  was  to  the  country,  must  now  be  with  an  averment, 
in  order  to  give  the  defendant  au  opportunity  of  answering  the  new 
matter  alle^  in  the  replication.  Redshaw  v.  Hester,  Carth.  353. 
See  the  pleadings  in  this  case,  5  Mod.  119. 

{77)  In  Jeffry  v.  Barrow,  10  Mod.  18.  Powis,  J.  and  Eyre,  J. 
were  of  opinion,  that  by  'Uhe  jury,"  in  this  clauset  must  be  under- 
stood the  jury  that  tried  the  cause ;  and  consequently,  if  that  iury 
omitted  to  inquire  of  the  value  of  the  lands,  such  omission  could  not 
be  supplied  by  another  jury. 
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debt  and  damages,  without  any  writ  to  enquiie  of  tint 
lands,  ftc  desoended/' 

The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 
tors ^ ;  for  it  is  at  the  election  of  the  obligee  to  sue  either  the 
heir,  or  the  executors. 

A  plea  by  the  heir*,  that  he  claims  to  retain  a  certain  sum 
for  money  laid  out  in  repairs  notstating  them  tobe  necessaiy 
repairs  of  the  tenements  descended,  cannot  be  supported. 

UabUUy  qf  DevUee  under  Stat.  S  %  A  IF  ^  ilf.  e.  14.— Be- 
fore the  statute  of  3  &  4  W.  &  M.  c.  14.  persons  who  had 
bound  themselves  and  their  heirs  by  bond,  or  other  specialties, 
used  frequently  to  alienate  the  lands  of  which  tbey  were 
seised  in  fee  simple  by  devise,  for  the  purpose  of  defrauding 
their  creditors ;  oecause,  at  common  law,  such  lands  in  the 
hands  of  the  devisee  or  alienee,  were  not  liable  to  the  spe- 
cialty creditor.  To  remedy  this  inconvenience,  it  was  enacted, 
by  Stat.  3  &  4  W.  &  M.  c.  14.  (the  general  view  of  which 
is,  to  prevent  such  creditors  from  being  defrauded  of  their 
debts,  and  to  put  the  devisee  on  the  same  footing  with  the 
heir*),  sec.  9.  **that  all  wills,  limitations,  dispositions,  or 
appointments  of  any  lands,  &c.,  or  of  any  rent,  &c.  or  chai]ge 
out  of  the  same,  whereof  any  person,' at  the  time  of  his 
death,  is  seised  in  fee  simple,  in  possession,  reversion,  or 
remainder,  or  has  power  to  dispose  of  the  same  by  will,  shall 
be  deemed  only,  as  again&t  such  creditors,  their  heirs,  suc- 
cessors, executors,  &c.  fraudulent  and  void."  The  third 
section  provides,  *'  that  such  creditors  may  maintain  debt  (78) 
upon  their  bonds  and  specialties,  against  the  heirs  at  law  of 

7  10  H.  7.  8.  b.  per  Vavasour,  J.  C.  B.  a  See  the  remarlu  of  Lord  Hardwidce 

and  Cape's  Case,  1  And.  7.  S.  P.  ad-  on  this  stau  in  Gallon  v.  Hancock, 

judged.  2  Atk.  432. 

z  Sbetelworth  t.  NeviUe,  1  T.  R.  454. 


(78)  In  Wilson  v.  Knubley,  7  East,  128.  a  question  arose,  whe- 
ther this  statute  gave  an  action  of  covenant  a^iiist  the  devisee, 
such  an  action  having  been  brought  against  the  devisee,  the  heir 
being  dead ;  but  it  was  holden,  that  it  did  not ;  Grose,  J.  observ- 
ing, that  at  common  law,  neither  debt  nor  covenant  could  have  been 
maintained  against  the  devisee,  but  the  legislature  had  given  a  re- 
medy against  him  by  this  statute ;  that  remedy,  however,  was  ex- 
press, and  was  confined  to  the  action  of  debt.  And  though  the 
word  **  specialties*'  was  used  as  well  as  bond,  yet  construing  the 
whole  together,  it  must  be  confined  to  such  specialties,  on  which 
the  action  of  debt  lies- 
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such  obligors;  and  against  such  devi9ee8\;ajn%  (79) ;  and 
8ucb  devisees  shall  be  chargeable,  for  a  false  plea,  in  the 
same  manner  as  the  heir  is  for  a  false  plea,  or  for  not  confess* 
ing  the  lands  descended  to  bim.**  The  4th  section  contains 
an  exception  in  favour  of  devises  or  dispositions  made  for 
the  payment  of  debts^  or  portions  for  children,  other  than 
the  heir  at  law,  in  pursuance  of  any  marriage  contract,  bond 
fide  made  before  marriage.  The  7th  section  provides,  *'  that 
every  devisee  made  liable  by  this  act,  shall  be  chargeable  in 
the  same  manner  as  the  heir,  by  force  of  this  act*,  notwith- 
standing the  lands,  &c.  to  him  devised,  shall  be  aliened  before 
action  brought.** 

This  statute  was  intended  to  prevent  three  inconveniences: 

1.  that  the  creditor  should  not  be  defrauded  by  a  devise;  or 

2.  by  alienation;  3.  that  the  heir  should  not  be  charged  with 
the  whole  debt  by  his  false  plea;  for,  at  the  common  law, 
if  on  issue  joined  on  rienB  per  descent,  it  were  found,  that 
the  heir  had  any  land,  however  little,  per  descent  in  fee 
simple,  he  was  chargeable  with  the  whole  debt,  for  his  false 
plea;  and  the  alteration  introduced  by  this  statute  was  to 
enable  the  creditor  to  recover,  after  the  alienation  of  the 
heir,  but  then  he  is  to  take  proof  of  the  value  upon  himself 
and  recover  no  more  of  his  debt  than  the  value  of  the  lands 
amounted  to. 

If  debt  is  brought  on  the  obligation  of  the  ancestor  against 
an  infant  heir',  he  may  plead  his  non-age,  and  pray  that  the 
parol  may  demur.  This  privilege  is  confined  to  infant  aWtj^, 
to  whom  lands  have  come  by  descent  from  the  specialty 
debtor;  and  not  being  expressly  given'  to  infant  devisees  by 
the  preceding  statute,  they  cannot  claim  the  benefit  of  it. 

Judgment.'^lf  the  heir  confesses  the  action,  and  declares 
witli  certainty  the  assets  which  he  has  by  descent,  the  judg- 
ment shall  be  that  the  plaintiff*  do  recover  his  debt  and  da- 
mages', to  be  levied  of  the  assets  descended  (80). 

b  See  Gott  ▼.  AtkiDson,  Willes,  521.       e  Flasket  ▼.  Beeby  k  othen,  4  EasOs 

c  See  1. 6.  ante.  R.  485. 

d  Qilb.  Hist  of  C  B.  56«  f  Davye  ▼.  Pepjs,  Plowd.  430.  recog- 

nised by  Holt,  C.  J.  in  Smith  v.  An- 
gel, 7  Mod.  44. 


(79)  For  the  form  of  the  declaration,  against  the  heir  and  de- 
▼laee  jointly  under  this  statute,  see  Clift.  Entr.  243.  pi.  19.  LilU 
Ent  14.5.  Ibid.  529,  630.    2  Rich.  C.  P.  241. 

(80)  Under  this  judgment,  the  plaintiif  is  entitled  to  have  in 
execution  ali  the  land  descended.     And  this  was  the  rule  at  the 
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If  the  heir  omfeflBes  the  action^,  and  says  that  be  haa  no- 
thing by  descent  but  a  reversion,  after  the  death  of  A.  B.,  of 
so  many  acres  of  land,  situate,  fcc,  the  plaintiff  may  pray  a 
special  judcrment,  that  be  recover  the  debt  and  damages  to 
be  levied  of  the  said  reversion,  quando  mceideri^* 

If  the  heir  pleads  rient  per  descend ,  or  payment  by  a  co- 
obligor^,  and  it  is  found  against  him,  the  judgment  shall  be 
gefneral ;  that  is,  to  recover  the  debt  and  damages. 

Execuiiam.'^AB  the  judgment  in  debt  against  an  heir,  upon 
riem  per  descent  pleaded  and  founded  against  him^  ia  gene- 
ral, so  is  the  execution.  And  the  plaintiff  may  have  execu- 
tion by  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the  heir; 
as  well  of  those  which  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (81). 

If  the  heir  suffers  judgment  to  go  by  default,  and  does  not 
shew  with  certainty  the  assets  descended,  the  judgment  shall 
be  general,  and  the  execution  may  be  awarded  against  the 
heir  as  for  his  own  debt,  by  capioB  ad  eatirfadendum  against 
his  person",  or^.  fa.  against  his  goods  and  chattels". 

If  judgmmt  is  given  against  the  heir  upmi  demurrer  (8S), 
the  body  of  the  heir  may  be  taken  in  execution*. 

g  Dy.  373. b.  m  Barker  ▼.  Borne,  Meoie,  522.  and 

h  Per  Holt,  C.  J.  Carth.  129.  Cro.  Eliz.  692.    Trewiniard*t  caie, 

i  21  Ed.  3. 9.  b  pL  2S.  Doctr.  pi.  181.  Flowd.  440.  b.  S.  P. 

Allen  ▼.  Holden,  2  RoL  Abr.  71.  pi.  a  Pozon  ▼.  Smart,  C  B.  HilL  4  G.S. 

8  Sty.  287,  288.  S.  C.  MSS. 

k  Brandlin  ▼.  Hilbank,  Carth,  93.  o  Greneiinith  t.  Brackbole,  cited  ia 

I  21  £dw.  3.  9.  b.  pL  28.     Hinda  ▼.  Flow.  440.b. 

Lyon,  2  Leon.  11. 


common  law,  although  the  lands  in  the  possession  of  the  ancestor 
were  not  liable  to  anv  execution.  And  tne  reason  of  the  distinc- 
tion appears  to  he  this,  that  assets  descended  are  the  onlyfrait 
which  the  creditor  can  derive  from  an  execution  against  the  heir, 
the  goods  and  chattels  of  the  debtor  belonging  to  his  peisonal  repre- 
sentative.   Per  Sir  E.  Coke,  in  Harbert's  case,  3  Rep.  12.  a. 

(81)  It  seems,  however,  that  the  plaintiff  is  not  compelled  to  sue 
an  elegit  in  this  case,  but  he  may  suggest  that  the  defendant  has 
certain  lands  (describing  them,)  by  descent,  and  pray  executioo 
against  such  lands ;  for  possibly  the  heir  may  not  have  any  other 
than  those  which  he  has  by  descent.     2  Rol.  Ab.  71.  pi.  3. 

(82)  And  so,  if  the  heir  is  condemned  on  any  plea  whatsoever,  or 
by  default,  or  without  plea  for  any  cause,  the  practice  is  for  the 
plaintiff  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  unless  he  confesses  the  debt,  and  shews  the  cer- 
tainty of  the  lands  descended.    Per  Plowd.  in  Davye  v.  Pepys,  Plow. 
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VIL   Debi  on  Judgment. 

Dbrt  lies  upon  a  judgment,  within  or  after  the  year  after 
the  ^ecovel7^  An  action  of  debt  may  be  maintained  in  the 
Court  o(  King*8  Bench  or  Common  Pleas,  upon  a  judgment 
recovered  in  one  of  the  courts  of  the  city  of  London  by  spe« 
cial  custom;  although  the  original  action  could  not  have  been 
brought  in  the  aoperior  courts'^.  Debt  lies  on  a  judgment  for 
damages  in  a  real  action;  for,  by  the  judgment,  the  damages 
are  r^uced  to  personalty;  as  for  damages  recovered  in  an 
action  of  waste'.  So  on  a  judgment  in  scire /adat  on  a  re- 
cognisance*.  Debt  also  lies  upon  a  judgment  of  nonsuit,  for 
costs  in  an  inferior  court  In  an  action  of  this  kind,  a  gene- 
ral statement  of  the  proceedings  in  the  inferior  court  will  be 
sufficient,  without  setting  forth  the  plaint  and  the  subsequent 
proceedings- thereon;  neither  is  it  necessary  to  aver,  that  the 
plaint  in  the  court  below  was  levied  for  a  cause  of  action 
arising  within  its  jurisdiction^ 

Debt  on  judgment  lies  only  where  the  judgment  remains 
unsatisfied*,  ilence  where  the  defendant  had  been  taken  in 
execution  on  a  judgment,  and  afterwards  was  discharged  out 
of  custody,  with  the  consent  of  the  plaintiff,  upon  entering 
into  an  agreement  to  pay  the  debts  by  instalments,  part 
whereof  the  defendant  nad  accordingly  paid,  but  had  failed 
in  payment  of  the  remaining  part;  it  was  holden,  that  the 
plaintiff  could  not  maintain  an  action  upon  the  judgment 

The  venue  in  this  action  must  be  laid  in  the  county  where 
the  judgment  was  given,  and  not  in  the  county  where  the 
original  cause  of  action  arose".  The  defendant  cannot  plead 
sdl  €lebet^i  because  the  judgment  is  conclusive  evidence  of 
the  debt  But  if  there  be  not  any  such  record  as  the  plaintiff 
has  declared  on,  the  defendant  must  plead  nul  tiel  record; 
which  issue  is  tried  by  producing  the  record  itself,  if  it  be  a 
record  of  that  court  wnere  the  action  is  brought;  but  if  it 

p  43  Edw.  8.  S.b.  u  Vigen  ▼.  Aldricb,  4  Burr.  S4S2.  le- 
q  If aiOB  T.  NidMlli,  1  BslL  Abr.  600.       eognUed  in  JaoqaM  ▼.  Witfiy,  1  T. 

1.45.  R.667. 

r  43  E.  3.  2.  z  Hob.  196. 

■  Lofelepe^t  caie,  2  Leon.  14.  7  Qilb.  Debt 
%  Muiray  ▼.  WilsoD,  1  Wils.  316. 


440.  b.  It  was  said  by  Holt,  C.  J*  delivering  the  judgment  of  the 
court,  in  Smith  v.  Aneetl,  Ld.  Raym.  783.  that  the  foregoing  reso- 
lution in  Plowden  had  been  always  held  to  be  law. 


b9Q  DEBT. 

be  a  record  of  another  court,  then  it  is  to  be  certified  unto 
the  court  where  the. action  ia  depending;  and»  if  there  be  a 
variance  between  the  record  declared  on  and  tbe  record  pro- 
duced or  certiGed»  the  plaintiff  faila  in  his  proof.  See  further 
as  to  this  plea,  and  the  replication  thereto,  ante.  Sect  IV. 

A  plea  of  md  tiel  record* ^  pleaded  to  an  action  of  debt  oo 
an  Irish  judgment  recovered,  must  conclude  to  the  coontiy; 
for  though,  since  the  union,  such  judgment  be  a  record,  yet 
it  is  only  proveable  by  an  examined  copy  on  oath,  the  vera- 
city of  which  is  only  triable  by  a  jury. 

A  writ  of  error  pending  on  the  judgment  may  be  pleaded 
in  abatement*,  but  not  in  nar^  If  the  defendant  bring  a  writ 
of  error,  and  the  plaintiff  bring  another  action  on  the  judg^ 
ment  and  recover,  he  cannot  sue  out  execution  on  the  second 
judgment,  until  the  writ  of  error  be  determined*. 

The  more  regular,  as  well  as  the  least  expensive  mode  by 
which  a  plaintiff  may  reap  the  benefit  of  his  judgment  is,  by 
writ  of  execution;  hence  the  proceeding  by  action  of  debt 
being  considered  as  a  vexatious  and  oppressive  mode  of  en- 
forcing the  judgment,  is  discountenanced  by  the  courts  in 
Westminster^hall ;  and  by  statute  43  G.  3.  c.  40.  s.  4. 
(Lord  £llenborough*s  act)  *'  the  plaintiff  in  such  action  shall 
not  recover  costs,  unless  the  court  in  which  the  action  is 
brought,  or  some  judge  of  the  same  court,  shall  otherwise  or- 
der." 


VIII.  Debt  for  Rent  Arrear^Stat.  4  G.  2.  c  98.  agmd 
TenantM  holding  over  a^ier  Noiice  from  Landhrt^ 
Stat.  11  G.  9.  o.  10.  against  Tenants  holding  over  nfier 
Notice  given  by  themselves — Declaraiunk^DeU  Jv 
Use  and  Occupation^^Pleadings-^Evidenee* 


If  a  lease  be  of  lands  or  tenements  for  years^  or  at  will', 
rendering  rent,  debt  lies  for  the  recovery  of  rent  arresr,  by 
the  common  law.  So  if  a  lease  be  for  life^  after  tbe  estate 
of  freehold  determined,  debt  lies  for  the  arrears,  by  thecoifi' 
mon  law:  And  now,  by  stat.  8  Ann.  c  14.  s.  4.  though  a 

z  CoUint  T.  Ld.  Matbew,  5  East,  473.  c  Taiwell  ▼•  Stone,  4  Bur.  7A&i»  Bci- 
But  lee  Harris  ▼.  Saunders,  4  B.  ft  C.       veil  ▼.  Black,  3  T.  R.  643. 

411.  dLit.s.58. 

a  Aby  ▼.  Buxtoo,  Caith.  1.  e  Id.  a.  TS. 

b  Ro^  V.  M ayhoe,  Canb.  1 .  f  1  Rol.  Abr.  596.  pi.  1 1 . 
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lease  for  life  be  continuing,  tav  person  haying  rent  due  on 
such  lease*  may  bring  debt  for  the  same*  in  the  same  manner 
as  if  due  upon  a  lease  for  years.  But  debt  does  uot  He'  at 
the  common  law,  nor  by  stat.  8  Ann.  c.  14.  for  tbe  arrears  of 
an  annuity  or  yearly  rent  devised  payable  out  of  lands  to  A. 
during  the  life  of  B.  to  whom  tbe  lands  are  devised  for  liie» 
B.  paying  the  same  thereout,  so  long  as  tbe  estate  of  freehold 
continues. 

At  common  law,  if  a  person  seized  of  rent-service,  rent- 
charge,  rent-seek,  or  fee  farm  in  fee  simple  died^,  and  there 
was  rent  arrear,  neither  his  heir  or  executor  could  maintain 
an  action  of  debt  for  such  rent:  the  beir  was  not  competent 
to  sue,  because  be  was  a  stranger  to  tbe  personal  contracts 
of  his  ancestor;  and  the  executor  was  incompetent,  inas- 
much as  he  did  not  represent  his  testator  as  to  any  contracts 
relating  to  the  freehola  and  inheritance.  To  obviate  this  in- 
convenience, it  was  enacted  by  stat.  32  H.  8.  c.  37.  s.  !•  that 
an  executor  or  administrator  of  any  person  seized  of  rent- 
service,  rent-chai|^e,  or  rent-seek,  or  or  a  fee  farm  rent,  in  fee, 
in  tail,  or  for  life,  might  maintain  debt  against  the  person 
who  ought  to  pay  the  same,  and  his  personal  representa- 
tive (83). 

The  action  must  be  brought  against  the  person  who  took 
tbe  profits  when  the  rent  became  in  arrear^  or  against  their 
executors  or  administrators. 

If  A.  make  a  lease  for  life^,  or  a  gift  in  tail,  reserving  a  rent, 
that  is  a  rent-service  within  this  statute. 

Tbe  act  is  remedial,  and  extends  to  the  executors  of  all 
tenants  for  life. 

If  lessee  for  vears  assign  over  the  term  reserving  a  rent,  he 
may  maintain  debt  for  such  rent  arrear,  although  he  has  not 
any  reversion*. 

By  stat.  4  Geo.  2.  c.  98.  s.  1.  *'  If  tenants  for  life,  lives,  or 
years  (84),  or  other  persons  coming  into  possession  of  any 

g  Webb  T.  Jiggt,  4  Maule  &  Sdwyn,  i   1  Inst.  103.  b. 

113.  Kelly  ▼.  Clubbe,  3  Brpd.  4t  B.  k  lb. 

130.  1  Hool  T.  Bell,  M.  Raym.  172. 

h  1  Inst  102.  a.  m  Newoombe  t.  Harvey,  Carth.  161. 


(83)  The  action  is  local,  and  must  be  brought  where  the  land 
lies.    Bull.  N.  P.  177. 

(84)  •*  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por- 
tion of  a  year,  may,  for  some  purposes,  be  considered  and  deno* 
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tendSt  ^c.  under  or  bv  coUusioii  with  such  tena«U,  iMl 
wilfully  (85)  hotdover  afterthedetermioatiouof  theirfcerm(86), 
4nd  after  demand  made(87)>  and  ootice  in  writing  (M) 

ifiinated  a  tenant  for  years.  But  this  is  a  penal  statute,  and  to  be 
construed  strictly,  t  cannot,  therefore,  include  a  tenant  from  vadk 
to  week  in  the  description  of  tenants  for  life,  lives,  or  years;  and  I 
do  not  rememher  any  instance  of  a  tenant  for  a  less  time  than  a  year 
keing  held  within  this  statute."  Per  L4  ElleBboroogh,  C.  J.  Lloyd 
V.  Rosh^  2  Camp.  N.  P.  C.  455t. 

fd5)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  w9l 
not  be  oonsidefed  as  wilfully  holding  over  within  the  meankig  of  tdii 
statute;  thongh  it  m^  be  decidedly  eventually,  that  he  had  no  rigbt 
Wright  V.  Smith,  5  Eip.  N.  P.  C.  203. 

(86)  Where  the  demise  is  for  a  certun  time,  e.  e.  for  one  yeir 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  Uie  end  of  tk 
year  to  put  an  end  to.tiie  tenancy.    8  East,  361. 

(87)  In  Wilkinson  v.  Colleyi  5  Burr.  2694.  th^  court  consider- 
.ing  this  as  a  remedial  law  in  favour  of  landlords,  the  penalty  being 
given  to  the  party  grieved,  heldv  that  a  notice  to  quit  in  writing  is- 
cluded  a  demandL 

On  the  authority  of  this  case  it  was  holden  *,  by  three  judges, 
that  where  a  woman,  tenaot  from  year  to  year,  had  neoeived  a  vrit- 
ten  notice  to  quit,  and  hetofi^  the  expira^ioii  of  the  year  nsanied,  it 
was  not  necessary  for  the  landlord  to  ipake  a  demand  on  the  hosbsiid 
in  order  to  entitle  him  to  maintain  aji  action  against  the  husband, 
on  this  statute,  for  wilfully  holding  over,  dnambre,  h  diflered 
from  the  other  judges.  Conceiving,  that  a  demand-  ought  to  be  made, 
upoa  the  party  against  whom  a  penal  action  is  bronght  N.  ini 
case  of  this  kind  the  husband  may  be  sued  alone,  and  it  is  not  ne- 
cessary to  join  the  wife  for  conformity,  the  husband  beine  in  pos- 
session of  the  estate  at  the  time  when  possession  is  to  be  delivered, 
and  consequently  the  offence  beine  committed  by  him ;  for  the  o^ 
fence,  which  consists  in  not  complying  with  the  demand  to  deliver 
possession  at  the  time,  when  it  oaght  to  be  complied  with,  is  not 
complete  until  the  day  for  delivering  possession  anives«  The  de« 
mand  need  not  be  made  either  on  or  Wore  the  expiration  of  the 
term,  but  may  be  made  afterwards;  e.g.  six  weeks  afterwards,  the 
landlord  not  having  in  the  mean  time  <u)ne  any  act  to  recognize  the 
defendants  as  continuing  to  be  his  tenant:  but  the  landlord wdl  be 
entitled  to  double  th^  yearly  value  only  from  the  time  of  giving  oo« 
tice  to  quit  and  making  demand.     Cobb  v.  Stokes,  8  £ast  358. 

(88)  Notwithstanding  the  order  in  which  the  words  stand  in  this 
Stat.,  from  which  it  should  seem  that  the  notice  ought  to  be  given 
aflter  the  determination  of  the  terra,  yet  the  noticfs  may  be  given  be- 
fore the  expiration  of  the  terin.    Cutting  v.  Derby,  2  Bl.  R.  1075, 

•  Ukt  v.  Smitt),  1  Boi.  ft  Pul.  N.  R.  1/4. 
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given,  for  detivering  the  poMession  thereof,  by  their  Itndloni 
or  lessors^  or  persons  entitled  to  the  reversion  or  remainder 
of  such  lands,  &c.  or  their  agents  (89) ;  such  persons  so  hokl'- 
ing  over  sbaii,  for  the  time  they  shall  fik>  bold  over,  pay  to  the 
persons  kept  out  of  possession,  their  executors,  administra- 
tors, or  assigns,  at  the  rate  of  double  the  yearly  value  of  the 
lands,  &c.  for  so  long  time  as  the  same  are  detained,  to  be 
recovered  by  action  of  debt^  whereunto  the  defendant  shall 
be  obliged  to  give  special  bail,  against  the  recovery  of  which 
penalty  there  shall  not  be  any  relief  in  equity/' 

One  tenant  in  common  may  maintain  an  action  on  this  sta- 
tute", without  his  companioiiy  for  double  the  yearly  value  of 
hisHioiety. 

An  action  on  this  statute  may  be  brought  after  a  recovery 
in  ejectment.  The  defendant*  after  having  held  of  the  plain- 
tiff a  farm  for  fourteen  years,  received  a  regular  notice  to  quit 
on  the  1 9th  of  May,  1806.  and  the  possession  was  then  de- 
manded of  him;  but  he  refused  to  deliver  it  up,  and  held 
over  till  the  7tb  of  February,  1807:  whereupon  the  plaintitf* 
brought  his  ejectment  against  the  defendant  and  recovered 
possession;  and  afEerwards  brought  this  action  of  debt  upon 
the  stat«  4  Geo.  2.  c.  28.  for  double  the  yearly  italue  of  the  pre- 
mises^ in  the  interval  between  the  expiration  of  tfie  notice  to 
quit,  (which  Was  the  day  of  the  demise  in  the  ejectment,)  and 
the  time  of  recovering  possession  under  the  ejectment  The 
declaration  was  in  the  usual  form,  alleginc;  the  demise  to  and 
holding  by  the  defendant:  the  demand  of  possession  and  no* 
lice  in  writing  to  deliver  up  the  premises  at  the  end  of  the 
term,  on  the  19th  of  May,  1800;  the  subsequent  refusal  of  the 
defendant,  and  his  wilfully  holding  over  for  three  quarters  of  a 
year  after  the  19th  of  May;  and  the  annual  value  of  the  pre- 
mises. It  was  objected,  on  the  part  of  the  deftodAnt,  that  the 
plaintiff  bftving  before  recovered  the  premises  by  theeject- 
meQt»  and  thereby  treated  the  defendant  as  a  trespasser,  the 
action  of  debt  upon  the  statute,  in  which,  as  it  was  said,  the 
defendant  was  proceeded  against  as  ^eitan/,  could  not  be  main- 
tained; but,  per  Lord  £Uenbon>ugb,  C^  J.  there  is  no  incon- 
gruity in  the  iandlord*s  bringing  tliis  action  for  the  double  va- 
lue after  a  recovery  in  ejectment.    The  legislature  considered, 

n  CuttiDg  ▼.  Deibjr,  2  Bl.  Sep.  1077.        o  Souliby  t.  Vefioi  B.  R<  4S  Q.  3. 

9  East,  310.    . 


■»!■>*        ,amm»titmmmmm»m^Hm»^ma*^^m^^i^^t*^t^*^m»^ 


(89)  A  receiver  appoimed  under  aa  order  of  the  Court  of  Chan- 
ceiy,  is  an  agent  vnviin  the  meaning  of  this  stafote.  Wilkiason  V. 
Colley,  5  Burr.  2694. 
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that,  ID  many  cases,  the  single  value  might  not  be  a  compen- 
sation to  the  landlord  for  haTing  been  kept  out  of  possession 
by  the  misconduct  of  the  tenant,  and  therefore  they  gave  him 
double  the  value.  It  has  no  reference  to  any  antec^ient  re- 
medy which  the  landlord  had  to  recover  possession  by  eject- 
ment, but  is  cumulative.  The  two  actions  are  brought  tfi- 
verso  intuitu;  the  ejectment  is  in  order  to  get  nossession  of 
the  premises  wfx>ngfully  withheld;  the  action  or  debt  for  the 
double  value  is  in  order  to  indemnify  the  landlord  for  the 
wrong.    The  other  judges  concurred  with  theC.  J. 

In  the  following  case  the  plaintiff  declared  in  the  firstcount 
for  double  the  yearly  valued;  and  in  the  second,  for  use  and 
occupation.  The  defendant  pleaded  as. to  the  demand  in  the 
first  count,  and  as  to  parcel  of  the  demand  in  tbe  second 
count,  nU  debet;  and  as  to  the  residue,  (being  the  smount 
of  the  single  rent)  tbe  defendant  pleaded  a  tender,  and  paid 
the  money  into  court,  which  the  plaintiff  took  out  of  court, 
but  proceeded  to  trial.  It  was  contended  on  the  part  of  tbe 
defendant,  that  there  should  be  a  nonsuit,  because  the  plea 
of  tender  of  rent  covered  tbe  whole  period^  for  which  the 
double  value  was  claimed  in  the  first  count;  and  tbe  accept- 
ance of  the  tender,  which  adopted  the  terms  and  characterof 
it,  must  be  taken  to  be  an  admission  by  the  landlord,  that 
the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  during  the  whole  period,  for  which 
the  rent  was  claimed,  and  that  he  received  tbe  tender,  as  of 
rent  for  the  same  premises;  and  consequently  it  operated  u 
a  waver  of  the  penalty.  But  the  court  held,  that  plaiDtiif  wai 
not  estopped  from  taking  the  money  as  part  of  the  larger  sum 
claimed,  and  that  going  on  with  the  suit  showcMl  diat  be  did 
Dot  mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

Stat.  11  6. 2.  c.  19.  s.  la— By  stat  11  Geo.  %.  c.  19.  s.  18. 
If  any  tenant  (90)  shall  give  notice  (91)  of  bis  intention  to 
quit  the  premises  holden  by  him,  at  a  time  mentioned  in  such 
notice,  (92)  and  shall  not  deliver  up  the  possession  thereof 

• 

.    p  Ryalv.Ricb,  10£ast,48. 


(90)  A  tenant  for  a  year  under  a  parol  demise,  is  a  tenant  within 
this  statute.    Timmins  v.  Rawlinson,  3  Burr.  1603. 

(91)  It  is  not  D^essary  that  this  notice  should  be  in  writing. 
Tinnmius  v.  Rawlinson,  3  Burr.  1603. 

(92)  There  must  be  sotne  fixed  time  mentioned.  A  notice  that 
the  teoant  will  quit  as  soon  as  be  can  possibly  get  another  situation 
win  not  enable  the  landlord  to  recover  under  this  statute,  although 
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accord  ingly»  then  such  tenant,  his  executors^  or  adminiatra^ 
tors,  shall,  thenceforward,  pay  to  the  landlord  double  the  rent 
which  he  should  otherwise  have  paid,  to  be  levied  (98),  sued 
for,  and  recovered,  at  the  same  times  and  in  the  same  man- 
ner as  the  single  rent  could;  and  such  double  rent  shall  con- 
tinue to  be  paid  during  all  the  time  such  tenant  shall  con- 
tinue in  possession  (94)." 

DeclarcUiaitr^Deht  for  rent,  by  the  lessor  against  the 
lessee,  may  be  brought  either  where  the  land  Ties,  or  the 
deed  was  made"!;  but  debt  by  the  grantee  of  the  reversion 
against  lessee',  or  by  lessor  against  the  assignee  of  the  term', 
or  by  grantee  of  the  reversion  against  assignee  of  the  term*, 
is  maintainable  on  privity  of  estate  only,  consequently  is  local, 
and  must  be  brought  in  that  county  where  the  lands  are. 

If  the  venue  is  laid  in  the  wrong  county,  advantage  may 
be  taken  of  it  on  demurrer". 

It  is  a  general  rule,  that,  wherever  an  action  is  founded  on 
a  deed,  the  deed  must  be  declared  upon.  But  the  action  of 
debt,  for  rent  arrear,  forms  an  exception  to  this  rule;  for  in 
this  case  it  is  not  necessary  to  declare  upon  the  deed*. 

Debt  against  an  executor  for  rent  incurred  during  the  life 
of  the  testator,  must  be  in  the  detinet  only^  But  for  the 
rent  incurred  after  the  death  of  the  lessee,  the  action  may  be 
brought  either  in  the  debet  and  detinet*,  or  in  the  detinet 
only*;    for  the  lessor  has  his  election  (95).    Debt  by^  or 

q  Patterson  t.  Scott,  Str.  776.  x  Adm.  per  Cur.  in  Atty  ▼.  Parish,  1 

r  Bord  v.  Cudmore,  Cro.  Car.   183.  Bos.  and  Pul.  N.  R.  109. 

Trabcarne  t.  Cleabrooke,  W.  Jones,  y  1  Rol.  Abr.  603.  (S.)  pi.  9. 

43.  Tbnile  T.  Cornwall,  1  Wils.  165.  z  Rich  t.  Franic,   Cro.  Jac.  238.    1 

s  Per  Cur.  in  Patterson  v.  Scott,  Str.  Bulstr.  22.  S.  C.  Mawle  v.  Cacyffyry 

776.  Cro.  Jac.  549. 

t  See  Barker  t.  Darner,  Carth.  183.  a  Royston  t.  Cordyre,  Aleyn,  42. 

Q  2  Lev.  80. 1  Wils.  165.  b  Smith  v.  Norfolk,  Cro.  Car.  225. 


be  can  prove  that  the  tenant  had  got  another  situation.    Farrance  v. 
Elkington,  2  Camp.  N.  P.  C.  591. 

(93)  That  18,  by  distress.—- N.  This  remedy  was  pursued  in  Tim- 
mins  V.  Rawlinson. 

(94)  It  seems,  that  there  would  be  an  incongruity  in  applying  the 
remedy  given  by  this  statute  for  double  rent  after  the  remedy  by 
ejectment,  which  treats  the  person  in  possession  as  a  trespasser. 
Per  Ld.  Ellenborough,  C.  J.  9  East.  314. 

(95)  The  only  inconvenience  of  suing  in  the  detinet,  is  to  the 
plaintiff  himself,  who  waves  his  right  to  demand  satisfaction  out  of 
the  estate  of  the  defendant,  and  contents  himself  with  what  the  tes- 
tator*s  estate  will  afford.    Aleyn,  43. 
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against*  an  eirecutor  or  administnuor,  for  rent  arrear,  partly 
in  time  of  testator  or  intestate,  and  partly  in  timeof  execator 
or  administrator,  is  well  brought  in  the  detinet  only.  If,  in 
such  case,  the  plaintiff  in  the  same  declaration  charge  tbe 
defendant  In  tbe  detinet  for  tbe  rent  arrear  in  timeof  testator 
or  intestate^  and  in  the  debet  or  detinet  for  tbe  rent  armr 
in  bis  own  time,  the  declaration  will  be  bad  on  demurrer; 
because  several  judgments  would  be  required.  It  aeems, 
therefpre,  tb^t  if  tbe  lessor,  in  aucb  case,  will  not  wa?e  bii 
right  of  demanding  sfitisfactioo  out  of  tbe  estate  of  the  de- 
fendant, be  must  bring  two  actions, 

Detinet  for  rent  against  an  executor  of  lessee  is  transitory^ 
because  it  is  for  arrears  in  the  testator's  time;  but  when  it 
is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor's 
ties^f  it  must  be  where  the  land  lies^;  for  in  this  case  tbe 
executor  is  charged  as  assignee  ou  tbe  privity  of  estate,  aod 
not  on  the  privity  of  contract 

If  A.  demise  land  by  indentuxe  to  B.  for  years',  yieldii^ 
rent,  and  J^.  dies,  making  C  bis  executor,  tbe  lessor  mj 
have  debt  against  the  executor  for  tbe  rent  reserved,  and  a^ 
rear  after  the  death  of  the  lessee,  although  tbe  executor 
never  entered  nor  agreed;  for  the  executor  represents  the 
person  of  the  testator,  and  tbe  testator  by  tbe  indenture  was 
estopped  and  concluded  during  the  term  to  pay  tbe  rent 
upon  his  own  contract;  and,  therefore,  although  tbe  rent  is 
higher  than  the  profit  of  the  land,  yet  the  executor  canoot 
wave  the  land,  but,  notwithstanding  that,  he  aball  be  charged 
with  the  rent (96). 

Debt  for  Use  and  Occupation. — lu  the  case  of  demise,  aot 

c  Aylmer  v.  Hide,  M.  13  G.  2.  &.  R.  f  Connel  ▼.Lisset,  2  Lev.  SO. 

MSa.  g  Agreed  by  three  Justices  id  Hovie  v. 
d  Salter  t.  Codbold,  3  Ley.  74.  Webster,  Yelv.  103. 

e  GUb.  Debt,  B.  2.  c  2. 


(96)  See  also  Helier  v.  Casebert,  1  Lev.  127.  where  Wvndham,  J. 
said,  that  an  executor  cannot  wave  a  term,  so  as  not  to  be  chaigea 
for  thi^  rent,  if  he  has  assets ;  for  he  is  bound  to  perforin  all  tbe 
contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  tbe  value 
of  the  land  or  not ;  which  was  not  denied.  And  Kelynge,  J.  said* 
that  he  could  not  so  wave  it,  but  that  he  should  be  charged  in  tbe 
detinet,  on  which  the  assets  would  come  into  question.  And  if  h« 
continues  the  possession,  he  shall  be  chargeS  in  the  debet  and  deti- 
net in  respect  of  the  perception  of  the  profits,  whether  be  has  assets 
or  not;  to  which  Twysden,  J.  agreed.  See  also  Billingburst y. 
Speermao,  Sailu  297.  to  the  same  elect. 
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by  deed,  the  aetioti  of  debt  for  u^  atid  occupatioti  U&s  bebn 
substituted  for  the  ancient  method  of  declaring  in  debt  ib^ 
rent.  The  fii^t  case  in  which  it  was  determined,  that  an 
action  of  debt  might  be  maintained  for  use  and  occupatidn, 
was  the  case  of  Strood  ▼.  Rogersi  H.  S^  6.  3.  C  B.  reported 
shortly  in  a  note  to  a  similar  deterniination  in  the  Court  of 
King's  Bench,  in  Wilkins  ▼.  Wingate,  M.  35  O.  3.  B.  R.  6  T. 
R.  62.  The  generality  of  the  form  of  declaring,  permitted  in' 
the  action  for  use  and  occupation,  renders  it  very  conventeht; 
for  it  bas  been  bolden,  that  a  declaration  in  debt,  not  setting 
forth  any  demise  in  the  premises^  nor  for  what  term,  or 
what  rent  they  were  demised,  nor  how  long  the  defendant 
bad  occupied  them,  nor  when  the  sum  claimed  to  be  due  for 
the  use  and  occupation  became  du^  nor  for  what  space  of 
time,  is  sufficient  to  enable  the  plaintiff  to  recover  tor  use 
and  occupation.  So  where  the  declaration  omitted  the  place 
where  the  premises  were  situated',  it  was  holden  good  on 
special  demurrer,  there  not  beine  any  locality  in  the  .action. 
The  inconvenience  resulting  to  the  defendant  from  this  ge- 
neral form  of  declaring,  is  remedied  by  permitting  the  de- 
fendant to  call  on  the  plaintiff  for  tne  particulars  of  his  de- 
mand. 

PleacUngs.'^General  Issue. — In  debt  for  rent,  upon  a  de« 
mise  of  land,  if  the  rent  be  reserved  by  deed  indented,  the 
defendant  may  plead  non  est  faduw^;  if  without  deed,  non 
dimisii,  or  nothing  in  arrear,  or  that  the  defendant  never  en- 
tered.  So  in  debt  for  rent,  the  defendant  mav  plead  nil  debet 
although  the  rent  be  reserved  by  indenture;  for  the  indenture 
does  not  acknowledge  a  debt  like  an  obligation,  since  the  debt 
accrues  by  the  subsequent  enjoyment  (97)* 

Upon  ml  debett  the  last  receipt  is  presumptive  evidence 
that  all  the  rent  before  the  receipt  is  paid^  The  plea  of  nil 
debet  traverses  the  whole  declaration"^. 

In  debt  for  rent,  against  the  lessee^,  or  his  personal  re- 
fa  strood  ▼.  Rogen,  rap.  and  cited  by       Da?les  t.Edwarcbt  3  Maole  and  Scl-' 

Le  BlaDC,  J .  ia  King  ▼ .  Frazer,  6  Bast,        vyn,  380. 

354.  k  Gilb.  C.  B.  61.  8id  ed. 

I  King  ▼.  Frezer,  6  Bait, 348.    See  also    1  Gilb.  Debt.  B.  3.  c.  2. 

Egier  T.  Manden,  5  Taunt.  S6.  and    m  Per  Holt,  C.  J.  Salk.  56S. 

n  Walket't  case^  3  Rep.  S2.  a. 

(97)  **  There  is  a  difference,  where  the  specialty  is  but  an  in- 
ducement to  the  action,  and  matter  of  fact  is  the  foundation  of  it, 
there  nt7  debet  wHl  be  a  good  plea ;  as  in  debt  for  rent  by  indenture, 
the  plaintiff  need  not  set  out  the  indenture/*  Per  Cur,  in  Warren 
V.  Consett,  Ld.  Raym.  1503. 
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preseDtetivef^  an  a8»ignmeQt  before  the  lenl  became  doe, 
cannot  be  pleaded  in  rar  of  the  action;  for  tbe  privity  of  con- 
tract remains  notwithstanding  the  assignment :  but  an  assign- 
ment and  an  acceptance  an  the  part  qf  the  lessor  of  the  ah 
signee  as  his  tenant  may  be  pleaded  in  bar  either  by  tbe 
lesseeP,  or  his  personal  representative^;  because  the  lenor^i 
acceptance  of  the  assignee,  as  his  tenant,  destroys  tbe  privity 
of  contract  (98). 

Upon  this  principle  it  was  holden,  that  debt  wooM  not  lie 
on  the  reddendum  against  the  lessee*  for  rent  accruing  after 
his  bankruptcy,  when  he  had  ceased  to  occupy  the  premisei, 
and  the  assignee  was  in  possession  under  tbe  commissiooen^ 
assignment,  the  lessor's  assent  to  such  assigrnment  being  vir« 
tually  in  the  statute  authorizing  the  assignment,  and  beisg 
equivalent  to  an  express  assent  {9d). 

Eviction, — In  debt,  as  in  other  remedies  for  rent  arrear,  an 
eviction  may  be  pleaded  in  bar,  for  that  occasions  a  suspension 
of  the  rent;  but  care  must  be  taken  that  an  eviction,  or  sucb 
facts  as  amount  in  law  to  an  eviction,  be  stated  in  the  plea; 
for,  if  a  mere  trespass",  or  an  illegal  ouster*  only,  be  stated, 
tbe  plea  will  be  insufficient.    See  post,  n.  103. 

If  the  land  be  evicted,  or  the  lease  determine  before  the 
legal  time  of  payment,  no  rent  shall  be  paid*;  because  there 
shall  never  be  any  apportionment  in  respect  of  part  of  tbe 
time,  as  there  shall  oe  in  respect  of  part  of  the  land  (lOD). 
Hence,  at  common  law,  if  tenant  for  life  made  a  lease  for 

o  Helier  ▼.  Caiebert,  1  Lev.  127.  ■  Reynolds  r.  Buckle,  Hob.  326.  Hast 

p  Marsh  v.  Brace,  Cro.  Jac.  334.  v.  Cope,  Cowp.  942. 

q  Manow  ▼.  Turpin,  Cro.  Eiix.  7)6.  t  VocbeU  v.I>ancaslell,Moor,891. 

Moor,  600,  pi.  820.  S.  C.  u  Clun's  cose,  10  Rep.  128.  a. 
r  Wadliam  ▼.  Marlowe,  S  East,  314.  n. 


(98)  AhhoQgh  debt  will  not  lie  in  this  case,  yet  eoveoaot  nsy 
be  maintained  for  the  breach  of  an  expreas  oofenant.  Bachelor  v. 
Qage,  Cro.  Car.  188.  ante,  p.  454. 

(99)  But  assumpsit  lies  against  a  lessee,  from  year  to  yeari  npop 
his  agreement  to  pay  rent  during  the  tenancy,  notwithstandioe  bb 
bankruptcy,  and  the  occupation  of  his  assignees  during  part  of  tbe 
time  for  which  the  rent  accrued.  Boot  v.  Wilson,  8  East,  311.  and 
post,  chap.  41.  on  Use  and  Occupation. 

.  (100)  **  Where  our  books  speak  of  an  apportionment  in  case 
where  the  lessor  enters  upon  the  lessee,  in  ^tt^  they  are  to  be  no* 
derstood  where  the  lessor  enters  lawfully^  as  upon  a  surrender,  for' 
feiture,  or  such  like,  where  the  lent  is  lawfully  extinct  in  pait."^ 
1  Inst.  148.  b. 
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yebn^  renderhig  rent  at  Easter,  and  the  lessee  occapied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Easter 
the  tenant  for  life  died;  in  this  case  there  was  not  any  ap- 
portionment of  rent  for  the  three  quarters  of  a  year  (101). 
But  now  by  stat  11  Geo.  2.  c  Id.  s.  15.  ^*  Where  tenant 
for  life  dies  before  or  on  the  day  on  which  rent  is  reserved 
or  made  payable,  upon  any  demise  or  lease  of  lands,  &c.  which 
determines  on  the  death  of  such  tenant  for  life,  his  personal 
representative  may  in  an  action  on  the  case,  recover  ^om  the 
under-tenant  of  such  lands,  &c.,  if  the  tenant  for  life  die  on 
the  day  on  which  the  same  was  made  payable,  the  whole,  or 
if  before  such  a  day,  then  a  portion  ot  such  rent,  according 
to  the  time  the  tenant  for  life  lived,  of  the  last  year,  orquar- 
ter  of  a  year,  or  other  time  in  which  the  said  rent  was  grow- 
ing due,  making  all  just  allowances,  or  a  proportional  part.*' 

/ig/bncy.— The  general  plea  of  infancy  cannot  properly  be 
pleaded  to  debt  for  rent  arrear  on  an  indenture  of  lease. 

In  debt  for  rent,  the  defendant  pleaded  infency  at  the 
time  of  the  lease  made;  upon  demurrer,  the  court  held' 
that  as  the  lease  might  be  for  the  benefit  of  the  infant,  it  was 
voidable  only  at  the  election  of  the  infant,  by  waving  the 
land  before  the  rent-day;  but  it  not  being  shewn,  that  the 
rent  was  of  greater  value  than  the  land,  and  the  defendant 
being  of  full  age  before  the  rent-day,  the  plaintiff  had  judg- 
ment 

It  appears  f'rom  another  report  of  the  preceding  case^,  that 
the  court  thought,  that  the  circumstance  of  the  lessee  Itaving 
continued  to  occupy^  after  he  came  of  full  age,  rendered  him 
liable  for  arrears  incurred  before  he  was  of  age. 

Nil  habuit  in  tenemeniis.^^lt  the  plaintiff  declares  upon 
an  indenture  of  lease,  the  defendant  cannot  plead  nil  haouit 
in  ienemeniuf*,  or  non  dimisit;  because  the  defendant,  by  the 
execution  of  the  counterpart  of  the  indenture,  is  estopped 

X  Ketsey*s  case,  Cro.  Jac.  320. 2  Bulttr.        y  1  Rol.  Abr.  731. 
69.  8.  C.  by  the  name  of  Kirton  ▼.        z  Gilb.  Uebt.  B.  3.  c.  3. 
Elliott,  cited  bj  Yates,  J.  in  Evelyn 
T.  Chichester,  3  Bun.  1719. 


(101)  And  the  same  rule  still  holds  with  respect  to  dividends  in 
the  public  funds,  which  are  made  payable  on  certain  days,  like 
rent  These  dividends  go  to  the  person  to  whom  they  are  due  at  the 
time,  and  if  the  tenant  for  life  die  between  the  times  when  they 
are  payable,  there  cannot  be  any  apportionment.  2  Ves,  672.  and 
Rashieigh  v.  Master,  3  Bro.  Ch.  C.  100.  S.  P.  per  Lord  Thurlow,  C. 
See  also  6  East,  184. 
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flrom  cbotroirerting  either  the  power  of  tlie  plaintifF  to  de- 
mise or  the  ftctaal  demise;  but  otherwise  it  is,  whore  the 
demise  is  by  deed  poll%  or  by  paroL 

In  debt  for  rent  reserved  upon  a  lease  by  indenture^  if 
the  defendant  pleads  nil  habutt  in  ienemeniis,  the  plaintiff 
need  not  reply  the  estoppel,  but  mav  demur;  because  the 
declaration  being  on  the  indenture,  the  estoppel  appears  on 
the  record  (102). 

If  to  debt  on  a  demise,  without  deed,  the  defendant 
pleads  ml  haiuit  in  ienemeniiSf  the  plaintiif  ouffht  in  his  re- 
plication to  shew  specially  what  estate  he  had  in  the  pre- 
roisesS  But  if,  instead  of  doing  this,  be  replies,  *'that  he 
had  a  good  and  sufficient  title/*  and  issue  is  joined  thereon 
and  found  for  the  plaintiif,  the  defect  in  the  replication  will 
be  aided  by  the  verdict. 

Riens  in  ^rrear^^-^^Riens  in  arrear  is  a  good  plea  in  bar  to 
this  action: 

Plaintiff,  as  assignee  of  the  reversion,  declared  ia  debt, 
upon  an  indenture  of  lease',  against  the  assignee  of  the 
term  for  rent  arrear.  The  defendant  pleaded,  **  that  nothing 
of  the  rent  is  in  arrear  and  unpaid,  as  by  the  declaration  is 
above  supposed.*'  On  special  demurrer,  the  court  held 
the  plea  good;  Lord  Mansfield,  C.  J.  observing,  that  it  was 
the  same  as  if  the  defendant  had  said  nil  debet:  that  the  plea 
related  to  the  time  of  the  action,  and  that  it  was  the  general 
issue. 

Statute  qf  Limitations.-^By  stat  21  Jac.  1.  c.  16.  s.  3. 
actions  of  debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  actions. 
This  statute  is  confined  to  actions  for  arrears  of  rent%  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty. 

Evidence.^^lf  the  defendant  pleads  levied  by  distress,  and 
so  nil  debet,  and  issue  is  joined  thereon';  proof  of  payment 
will  support  tlie  issue  (103).    In  debt  for  rent  upon  a  lease 

a  Per  Curiam,  Lewis  ▼.  Waliis,  I  WiU.  c  Gill  v.  G4aMe,  Yelv.  227. 

314.  d  Warner  r.  Theobald,  Cowp  SSS. 

b  Heath  ▼.  Vemedeo,   3    Lev.    146.  e  Freeman  v.  Stacy,  Hutt.  109. 

Kemp  ?.  Goodall,  balk.  277.  f  Cecil  ▼.  Harris,  Cio.  Klis.  140. 


(102)  Otherwise,  if  the  plaintiflf  had  declared  quod  cum  dinusisset» 
See  »^peak*s  case,  Hob.  206* 

(103)  And  per  Holt,  C*  J.  a  release  may  be  given  in  evidenee; 
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for  years,  issue  being  joined',  whether  the  rent  were  paid  or 
not,  the  defendant  gave  in  evidence,  that,  by  the  command 
of  the  lessor,  he  had  paid  the  rent  in  discharge  of  certain 
rent-charges  out  of  the  lands;  and  this  was  holden  good:  for 
payment  (o  another,  by  the  plaintiflTs  appointment,  is  pay- 
ment to  himself. . 

Upon  reference  from  nisi  prius  for  the  opinion  of  tlie 
court  in  debt  for  rent  upon  a  demise  laid  of  three  rooms^ 
where  it  appeared  in  evidence,  that  the  demise  was  of  three 
rooms,  with  the  use  of  the  furniture;  it  was  holden  by  the 
court,  that  tl>e  plaintiff  had  proved  the  demise  laid  in  the, 
declaration;  Eyre,  C.  J.  observing,  that  if  a  man  demises  a 
house  with  the  use  of  bis  stock,  no  term  can  be  raised  out  of 
the  stock.  Nothing  is  demisable,  but  what  is  in  demesne^ 
A  flock  of  sheep  is  not  demisable,  nor  the  furniture  here. 
5  Rep.  !?•  If  a  nnAn  demises  house  and  laud  with  a  stock 
of  cattle,  the  rent  issues  only  out  of  the  land,  and  the  other 
enures  by  way  of  covenant.  So,  Dyer,  S19.,  where  a  public 
house  with  goods  is  demised,  the  rent  issues  only  out  of  the 
house.  So  if  a  flock  of  sheep  be  demised  with  land,- and  the 
sheep  die,  there  shall  be  no  abatement  of  rent  on  that  ac« 
count;  for  the  rent  issues  only  out  of  the  land,  and  a  term  for 
years  cannot  be  created  out  of  a  personal  chattel. 

g  Taylor  t.  Seal,  Cm.  Elii.  222.  h  Walib  ▼.  Pcmbcrtop,  C.  B.  M,  3  O.  9. 

Serji.  Leed'i  MS. 


for  it  proves  that  there  is  not  any  debt,  and  that  is  the  issue.  Ga1« 
la  way  v.  Susack,  Salk.  284.  394.  In  debt  for  rent  upon  the  plea  of 
nil  dehett  the  defendant  cannot  give  in  evidence  disbursements  for 
necessary  repairs,  where  the  plaintiflf  is  bound  to  repair,  for  be 
might  have  had  covenant  against  him ;  but  he  may  give  in  evi- 
dence entry  and  eviction  by  the  plaintiff.  Bull.  N.  P.  177.  I  am 
not  aware  of  any  solemn  adjudication  on  this  point,  viz.  that  an 
eviction  may  be  given  in  evidence  on  nil  dehet^  but  there  are  several 
dicta  to  this  effect.  See  Gilb.  Law.  Evid.  282.— Gilb.  Debt,  B.  3. 
c.  2.— 1  Mod.  dS.'-ld.  118.— Brown*s  case,  I  Vent.  258.—- Drake  v. 
Reeve,  1  Sidf.  151.  In  the  last  meniioned  case,  it  is  admitted,  that 
this  point  bad  been  questioned  formerly.  See  Wingfield  v.  Seek- 
ford»  2  Leon.  10.  where  it  was  the  opinion  of  three  judges.  Dyer, 
Manwood,  and  Mounson,  that  evietion  could  not  be  given  in  evi- 
dence on  nil  deheU 
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IX.  Debt  against  Sheriff,  ^c.  far  Escape  cf  Prisoner  in 
Execuiian—Stai.  IS  Ed.  I.  e.  II.  I  R.  2.  c.  12.— 
What  shall  be  darned  an  Escape — Of  RecaptioiL 
By  whom  the  Action  for  an  Escape  may  he  brought 
Against  whom — Declaration — Pleadings-^Evidenee. 

By  the  common  Iaw»  sheriffs  and  gaolers  were  obh'ged  to 
keep  persons  in  execution  '*in  close  and  safe  custody;*' 
but  if  such  prisoners  escaped,  the  only  remedy  which  the 
creditor  had  a^inst  the  gaoler,  was,  by  an  action  upon  the 
case,  grounded  upon  the  tort ;  for,  at  the  common  law,  an 
action  of  debt  did  not  lie  for  an  escape.  The  statute  of 
Westminster  the  second  (13  Ed.  I.  c.  11.)  first  ga^e  the 
action  of  debt  against  the  gaoler,  who  permitted  the  escape 
of  a  person  committed  to  prison  by  auditors  for  arrears  of 
account  That  statute,  having  authorized  the  commitmeDt 
of  the  bailiff  or  receiver,  in  case  he  is  found  in  arrear,  pro- 
ceeds thus,  Et  cavecU  sibi  viceeomes  vel  custos  (104)  efusdem 
gaolce,  sive  sit  in  libertate  sive  non,  quod  per  commune  breve, 
quod  didtur  replegiare^  vel  alio  modo  sine  assentu  (105)  do- 
mini  ipsum  a  prisond  exire  non  permittat ;  quod  si  fecerii^  et 
super  hoc  convineaiur,  respondeat  domino  de  damno  per  hu- 
jusmodi  sertAentem  sibi  iUato,  secundum  quod  per  patriam  te^ 
rificare  poterit,  et  habeat  [dominus"]  suum  recuperare^  per 
breve  (106)  de  debito  [versus  custodem].  Et  si  custos  gaola 
non  Iiabeat  per  quod  justicietur,  vel  unde  solvate  respondeat 
superior  suus  (107)»  qui  custodiam  hujusmodi  gaoUs  sibi  eanh 
misii,  per  idem  breve  (108). 


(104)  This  act  extends,  to  all  keepers  of  gaols,  as  well  by  wrong 
or  defactOf  as  dejure.     2  Inst.  382* 

(105)  This  assent  may  be  by  parol,  and  shall  be  a  suOkient  bar 
in  an  action  of  debt  brought  for  the  escape.    2  Inst.  382. 

(106)  Although  this  statute  and  the  subsequent  stat.  1  R.  3* 
c.  12.  only  mentions  "  per  breve,*'  yet  a  bill  of  debt  lies  also  by 
the  equity  of  these  statutes.    2  Inst.  382, 

(107)  When  a  person,  having  the  custody  of  a  ^1  of  freehold 
or  inheritance,  commits  the  same  to  another,  who  is  not  sufficient, 
the  superior  shall  answer  for  the  escape  of  the  prisoner.  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  London  in 
fee,  and  the  sheriffs  of  Lcmdon  being  guardians  under  them,  and  re- 
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The  next  statute  on  this  subject  is  stat  I  R.  9.  c.  l^  bv 
which  it  is  ordained,  ''that  no  warden  of  the  Fleet  shall 
suffer  any  prisoner  there  being,  by  judgment  at  the  suit  of 
the  party,  to  go  out  of  prison  by  mainprize,  bail,  nor  by 
baston,  without  making  gree  to  the  said  parties  of  that 
whereof  they  were  judged,  unless  it  be  by  writ  or  other  com* 
mandroent  of  the  king,  upon  pain  to  lose  his  office,  and  the 
keeping  of  the  said  prison.  And  if  any  such  warden  be  at- 
tainted by  due  process,  that  he  has  suffered  or  let  such  pri- 
soner to  go  at  lai^e  against  this  ordinance,  then  the  plain- 
tiffs  shall  have  their  recovery  against  the  warden,  by  writ 
of  debt." 

Though  this  statute  is  confined  in  terms  to  the  wardens 
of  the  Fleet*,  yet  it  has  been  holden  that  sheriffs  and  other 
gaolers  are  within  the  equity  of  it. 

On  the  preceding  statutes,  extended  by  a  liberal  construc- 
tion, the  action  of  debt  against  sheriffs  and  others  gaolers, 
for  original  escapes  out  of  execution,  is  wholly  founded. 
It  is  observable,  nowever,  that  these  statutes  being  in  affirm- 
ance of  the  common  law,  have  not  taken  awav  the  com- 
mon law  remedy  by  action  on  the  case ;  and  that  it  is  at 
the  election  of  the  party  to  bring  either  the  one  or  the 
otheH'  (1()9).    There  are,  however,  some  advantages  attend- 

t  Flowd.  36  b.  k  Burton  ▼.  Eyie,  Cio.  Jsc.  280. 


moveable  from  year  to  year,  the  mayor  and  citizens  are  the  superiors; 
and,  although  the  sherifis  appoint  a  keeper  under  them,  yet  he  is 
not  within  the  statute ;  for  tnere  cannot  be  two  superiors  within 
this  act,  but  one  superior  and  one  inferior  onlv.  2  Inst*  382. — 
In  Plummer  v.  Wbitchcott,  2  Lev.  158.  2  Mod.  119.  T.  Jones, 
60.  S.  C.  the  court  were  of  opinion,  that  the  warden  of  the  Fleet 
in  fee,  having  granted  the  office  to  A.  for  life,  who  permitted  a 
prisoner  in  execution  to  escape,  was  responsible,  A.  not  being  suf* 
ncient  at  the  time  of  action  brought. 

(108]  It  was  said,  arg.  in  Plummor  v.  Whitchcott,  2  Lev.  159. 
that  after  this  statute,  and  before  the  stat.  1  R.  2.  c.  12.,  actions 
of  debt  were  broueht  in  other  cases  besides  Account,  and  16  K  3. 
FitK.  Dam.  81.  Mich.  41.  E.  3.  pL  1.  41  Ass.  Bro.  Escape,  28. 
were  cited.  And  by  Bullar,  J.  in  Bonafous  v.  Walker,  2  T.  R. 
132.  it  was  said,  that  this  statute  (13  Edw.  I.  c.  11.)  by  a  liberal 
construction  had  been  holden  to  extend  to  all  cases. 

(109)  An  action  on  the  case  is  the  only  remedy  against  the  sheriff 
for  the  escape  of  prisoners  who  have  been  arrested  on  mesne  pro* 
cess ;  the  statutes  13  Edw.  1.  c.  11.  and  1  R.  2.  c.  12.  being  con- 
fined to  escapes  out  of  execution. 
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ing  the  remedy  given  by  sMute,  which  make  it  more  eligible 
than  proceeding  by  the  common  law :  Fifrt,  the  action  of 
debt  K>r  an  escape,  being  founded  on  a  debt  created  bj 
hw,  without  any  tending  or  contract,  is  not  wtthtn  the 
statute  of  HmitatioDS,  (il  Jac.  1.  c.  16.  s.  3.)  which  is  con* 
fined  to  actions  of  debt  grounded  upon  a  lending  or  con- 
tree  t»  without  specialty,  and  actions  of  debt  ibr^  arrears  of 
rent,  whereas  an  ^*tion  on  the  case  for  an  escape  ftlls  wilhta 
the  general  words^  *'ail  actions  on  the  case/*  in  that  8tatate» 
and  conseqently  must  be  bcooght  within  six  years  next 
after  the  cause  of  action :  Secondly,  when  an  actioD  on  the 
case  is  brought  for  an  escape,  the  jury  are  at  liberty  to  give 
such  damages  as  they  shall  think  right  under  all  the  circum- 
stances of  the  case,  and  a  small  sum  is  frequently  considered 
as  sufficient  in  cases  of  great  hardship  a^inst  the  gaoler. 
But  where  a  prisoner  escapes  out  of  execution",  and  the  re- 
medy prescribed  by  the  statute  13  Edw.  1.  c.  11.  and  1  Ric.£. 
c.  19.  ts  adopted,  the  gaoler  is  put  in  the  same  situation  in 
which  the  original  debtor  stood,  and  the  jury  cannot  givet 
less  sum  than  the  creditor  would  have  recovered  against  the 
prisoner;  namely,  the  sum  indorsed  on  the  writ,  and  the  legal 
fees  of  execution. 

Such  is  the  law  relating  to  original  escapes  out  of  execu- 
tion; and  by  stat.  1  Ann.  stat.  9.  c.  6.  s.  2.  the  same  remedy 
is  given  against  sberifis,  who  permit  the  escape  of  persons 
who  have  been  retaken  on  an  escape  warrant  authorized  by 
the  first  section  of  that  act. 

What  shall  be  deemed  an  Escape.^^Ijet  us  next  inquire  ia 
what  cases  an  action  of  debt  for  an  escape  may  be  maintained. 
Escapes  are  either  voluntary  or  negligent.  VohmUny  es- 
^»pes  are  sach  as  are  by  the  express  consent  of  the  gaoler 
010);  negUgeni,  where  the  prisoner  escapes  wilfhout  the 
consent  or  knowledge  of  the  gaoler".  In  either  of  these 
cases  an  action  of  debt  may  be  maintained  against  the  gaoler. 
Even  circumstances  of  the  escape  having  been  without  any 
default  on  the  part  of  the  gaoler,  will  not  afford  him  any  jus- 
tification®: the  act  of  God  alone,  or  that  of  the  king^s  ene- 
mies, will  be  an  excuse.    If  a  defendant  taken  in  execution 

1  Jones  V.  Pope,  1  Satitid.  94.  n  Stouebouse  t.  M uUSbs,  9Cr.  873. 

m  fiooafdui  v.  Walker,  %  T.  R.  IS6.  o  Alie{it  ▼.  Ejles,  2  H.  Bl.  10ft. 


(1 10)  <*  If  a  gaoler  retakes  a  prisoner  tn  esecvfiim  after  a  vohin- 
tary  escape,  be  is  liable  to  an  action  of  false  impriaoMiieBt;**— 
3  Rep.  52.  b.  and  per  Grose*  J.  in  Alkiasoa  t.  Mattesan,  2  T.  It. 
177. 


J 
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ihe  afterwards  «eei>  at  Iarge»  for  any  the  shortest  tiine»  even 
before  the  return  of  the  writ,  the  sheriff  will  be  cbaiigeaUe 
for  an  escape  (111);  for  it  is  his  doty  to  obey  the  wril%  and 
the  writ  commands  him  to  t^ke  the  defendant^  aad  htm  safely 
keep»  so  that  he  may  have  him  ready  to  satisfy  the  plaintiff. 

A  sheriff's  officer  having,  on  the  ^th  of  September^  ar- 
rested a  person,  under  a  writ  of  ca.  so.  returnable  on  the  7th 
of  November  foUowtng,  carried  him  to  a  lock-up-house; 
and  on  the  9d  of  October  permitted  him  to  go  in  company 
with  ooe  of  his  (the  officer's)  followers  to  his  own  house, 
for  the  purpose  of  settling  bis  affiiirs;  tjie  day  after,  the 
.prisoner  was  seen  riding  with  the  officer;  it  was  adjudged, 
that  the  sheriff  was  liable  for  an  escape ;  for  the  custody  of 
the  follcMfiner,  after  the  writ  had  been  once  extecuted,  amount- 
ed to  nothing:  and  further,  what  was  done  by  the  follower 
was  not  done  in  execution  of  the  writ  (1 12). 

Upon  a  habeas  eorpug  to  a  gaoler,  to  bring  a  prisoner  in 
execution  before  the  court,  the  gaoler  shall  have  a  convenient 
time  only  for  that  purpose,  and  for  carrying  him  back  again 
to  prison' ;  which,  if  be  exceeds^  is  an  escape. 

The  sheriff  is  liable  for  the  escape  of  a  prisoner  taken  in 
execution  on  an  erroneous  judgment*.  So  though  there  be 
error  in  the  process,  the  sheriff  cannot  take  advantage  of  it*. 

p  Hawking  v.  Plomer,  2  Bl.  R.  R.  1048.    •  Gold  ▼.  Stiude,  Garth.  148. 
q  Benton  v.  Sutton,  1  Boft.  -&  I\i1.  24.      t  Burton  v.  Eyre)  Cro.  Jac.  289. 
r  ReBolved  by  all  the  ja^es»  Cro.  Car. 
14.(113). 


(111)  After  an  arrest  on  mesne  process  the  gaoler  may  suffer  the 
prisoner  jto  go  at  laree,  provided  he  has  him  at  the  return  of  the 
writ  Atkinson  v.  Matteson,  2  T.  B.  172.  Hence  in  Noy,  72.  a 
distinction  is  taken  that  in  actions  for  escape  On  mesne  process  the 
vnt  shall  allege,  that  ad  largum  ire  permtmt  et  wm  comperuit  ad 
dim;  baton  process  of  eieoution  cm  largum  ire  permissit  is  suf- 
ficiest.    And  so  are  the  precedents)  Rastal.  171. 

(112)  Process  of  execution  being  to  operate  immediately  by  du- 
ress of  imprisonment,  the  party  ought  to  be  taken  to  prison  within 
a  convenient  time.     1  Bos.  k  Pul.  27,  8. 

(113)  At  the  conclusion  of  the  resolutions  on  this  point,  (Cro* 
Car.  14.)  the  judges  admonished  the  warden  of  the  Fleet,  that  under 
colour  of  writs  of  habeas  corpus  he  should  not  suffer  prisoners  to  go 
at  laige  upon  peril  to  be  charged  with  escapes.  See  also  Hob*  202. 
Hard.  476.  where  a  prisoner  is  removed  by  liabeas  corpus,  if  the 
officer  take  him  out  of  the  direct  road,  it  is  an  escape.  Per  BuIIer,  J. 
in  Benton  v.  Suttop,  1  Bos*  and  Pul.  48. 
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So  debt  lies  for  an  escape  against  the  sheriff,  who  permits 
a  prisoner  taken  under  a  co.  «a«  to  go  at  laige,  although  the 
sheriff  returns  not  the  writ*^;  for  there  is  a  record  of  which 
the  party  shall  take  advantage,  though  the  writ  be  not  re- 
turned. 

If  a  sheriff  arrests  a  party  under  a  ca,  so.  who  then  pays 
the  debt  and  costs,  whereupon  the  sheriff  permits  him  to 
go  at  laige^  the  sheriff  is  guilty  of  an  escape  for  which  debt 
will  lie ;  at  least,  where  the  sheriff  retains  the  money,  and 
does  not  pay  it  over  immediately  to  the  plaintiff;  for  it  is 
the  duty  of  the  sheriff  to  kave  ttle  body  to  satisfy  the  plain- 
tiff, and  not  to  receive  the  moneys  The  court,  however, 
in  this  case,  intimated  a  strong  opinion,  that  if  the  sheriflThad, 
immediately  upon  the  receipt  of  the  money,  paid  it  over  to 
the  plaintiff,  they  would  have  exonerated  Uie  sneri£ 

Where  the  defendant  is  arrested  on  a  ea.  sa.  issued  upon  a 
judgment^  without  a  scire  facias^  after  the  year,  and  the  she- 
riff permits  him  to  escape,  debt  will  lie  agamst  the  sheriff  for 
the  escape ;  for  though  the  process  be  erroneously  a  wanted, 
yet  it  is  sufficient  for  the  arrest  by  the  sheriff;  and  he  might 
have  justified  in  an  action  for  false  imprisonment,  and  there*- 
fore  cannot  set  the  prisoner  at  large.  So  where  the  writ  of 
execution  is  returnable  the  term  next  but  one  after  the  test^p 
instead  of  the  next  term,  the  sheriff  may  be  chaiged  for  an 
escape ;  because  the  writ,  though  erroneous,  is  not  void,  the 
party  not  having  a  day  on  such  writ  So  where  a  court  not 
having  jurisdiction,  orders  an  officer  to  dischaige  a  prisoner, 
and  the  officer  obeys  the  order,  he  is  liable  in  an  action  for 
an  escape. 

The  Stat.  37  Geo.  3.  c  113.  authorised  justices  of  the 
peace*,  ''at  the  Brst  or  second  general  quarter  session,  or 
general  session,  to  be  holden,  after  the  passing  the  act,  or 
some  adjournment  thereof^  to  discharge  insolvent  debtors 
under  certain  circumstances.'*  The  justices  in  the  county 
of  S.  ''  at  a  general  quarter  session  holden  by  adjournment, 
after  the  passing  the  act,  but  which  appeared  to  have  been 
an  acyoumment  of  a  session  holden  before  the  act,  ordered 
the  gaoler  of  the  sheriff's  gaol  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.  It  was 
holden,  that  this  adjourned  session,  not  being  an  original  ses- 
sion holden  after  the  passing  of  the  act,  nor  an  adjournment 

m 

u  CliptDii*s  case,  cited  by  Peiiam,  Cio.    z  Shirley  r.  Wright,  Lotd  Rajm.  775, 

Eliz.  17.  Salk.  700.  S.  C. 

X  Slackford  ▼.  Aatten,  14  East,  468.        a  Brown  ▼.  Compton,  8  T.  R«  484.  in 
y  Bushe*s  case^  Cio.  Elis.  188.  which  Orby  ▼.  Hales,  1  Ld.  Raym.  3. 

was  OTer-niled. 
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of  such  a  session,  had  not  any  jurisdiction  under  this  act ; 
and,  as  the  court  of  general  session,  or  general  quarter  session 
iiad  not,  independently  of  this  act,  any  authority  over  a  per* 
son  cbai]ged  in  execution  in  a  civil  suit,  the  proceeding  was 
coram  nonjudicef  and  consequently,  the  sheriff,  being  re- 
sponsible ior  the  act  of  his  servant,  was  liable  to  the  party 
at  whose  suit  the  insolvent  was  in  custody,  for  the  escape; 
agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea, 
10  Rep.  76.  a«  that,  when  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  nonjudice^  and  ap  ac- 
tion lies  against  the  officer,  who  executes  the  process  of  the 
court. 

By  Stat  8  &  9  W.  3.  c.  37' s,  1.  **  Prisoners  upon  contempt 
or  mesne  process,  or  in  execution,  committed  to  the  custoay 
of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet, 
shall  be  detained  within  the  said  prisons,  or  th'e  rules  there- 
of (114),  until  discharged  by  due  course  of  law;  and  if  the 
marshal,  or  warden,  or  keeper  of  any  prison,  shall  suffer 
any  prisoner  committed  to  their  custody,  either  in  mesne 
process  or  in  execution,  to  go  or  be  at  large  out  of  the  rules 
of  the  prison  (except  by  virtue  of  some  writ  of  habeas  eorpu$, 
or  rule  of  court,  to  be  granted  only  upon  motion  made  or 
petition  read  in  open  court)  such  going  or  being  at  large 
shall  be  deemed  an  escape/**  And  by  section  8.  *'If  the 
keeper  of  any  prison,  after  one  day's  notice  in  writing,  refuse 
to  shew  any  prisoner  committed  in  execution,  to  the  credi- 
tor or  his  attorney,  such  refusal  shall  be  deemed  an  escape**' 
And  by  s.  9.  ^  If  any  person  desiring  to  charge  another  with 
any  action  or  execution,  shall  desire  to  be  informed  by  the 
keeper  of  the  prison,  whether  such  person  be  a  prisoner  or 


(114)  By  this  statute,  the  rules  are  to  all  intents  and  purposes 
the  same  as  the  walls  of  the  prison.  A  defendant  in  execution, 
who  hsd  the  liberty  of  the  rules  of  the  Marshalsea  Prison,  upon  bis 
giving  security  to  the  marshal,  was  proved  to  have  been  out  of  the 
rules  for  several  days,  but  on  the  marshal's  hearing' of  the  escape, 
was  put  in  close  custody  before  action  brought  for  the  escape ;  it 
was  nolden,  that  this  was  a  negligent  and  not  a  voluntary  escane : 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the  marshal,  and  his  allowing  the  rules  of  the 
prison  was  not  anv  default  in  him,  for  the  law  had  given  a  sanction 
to  it ;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner's  escape ;  because  he  had  taken  security  that  the  prisoner 
should  not  go  beyond  the  rules,  and  immediately  on  his  return  the 
marshal  had  coiifined  him  in  close  custody.  Bonafous  v.  Walker, 
2  T.  R.  126. 
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BOt»  the  keeper  shall  give  a  true  note  in  writiBg«  thereof^ 
to  such  person,  upon  demand^  at  bis  office  for  that  pur- 
pose, upon  pain  of  forfeiting  50L  and  suck  noie  shaU  be 
$9(ffic$eni  eviJenoe  thai  Much  person  wa$  at  that  time  a  pri-* 
saner  in  actual  custody •^ 

In  an  action  for  an  escape  against  the  marshal,  it  appeared 
that  the  prisoner  Serres^  who  was  in  execution  in  the  mar- 
shal's  custody,  at  the  suit  of  the  plaintifT,  was  seen  at  large 
about  eleven  o'clock,  on  the  first  day  of  Michaehnas  term 
1806.  The  defence  was,  that  Serres  was  out  upon  a  day-rule 
granted  by  the  court  on  the  same  day ;  and  bv  the  preceding 
statute  that  could  only  have  been  granted  at  the  sitting  of  the 
court,  which,  in  fact,  did  not  sit  till  after  the  time  when  he 
was  at  large.  And,  it  further  appeared,  that  tlie  plaintiff 
bad  actually  filed  his  bill  against  the  marshal  in  this  action 
before  the  sitting  of  the  court  on  the  same  day.  The  petition, 
however,  had  been  signed  by  the  prisoner  in  the  morning,  be- 
fore he  went  out  of  prison.  The  court  were  of  opinion  that 
the  day-rule  was  a  justification  to  the  marshal  for  the  libera- 
tion 01  the  prisoner  on  the  whole  of  the  day»  by  relation ; 
Lord  Ellenborough,  C.  J.  observing,  that  it  would  entirely 
frustrate  tlie  benefit  of  the  day-rule  to  the  parties,  if  the  court 
were  to  construe  it  thus  narrowly  and  strictly;  for  if  it  were 
first  to  be  moved,  and  then  to  tne  drawn  up,  and  aflerwanls 
served  upon  the  marshal,  befpre  the  party  could  avail  him- 
self of  it,  he  would  have  the  benefit  of  a  very  small  portion  of 
the  day,  considering  how  late  the  court  usually  commenced 
their  sittings  on  the  first  day  of  term.  Tbc^  court  would 
consider,  however,  thi|t  the  rule  was  only  granted,  as  legally 
it  could  only  have  been,  when  the  court  sat  on  the  first  day: 
but,  when  granted,  it  was  a  liberty  for  that  day,  and  covered 
the  antecedent  part  of  the  day,  because,  generally  speaking, 
there  is  no  fraction  of  a  day,  unless  where  it  is  necessary  to 
look  to  it  in  order  to  answer  the  purposes  of  justice. 

Of  Rectgation.'^U  the  party  in  execution  escapes  &y  the 
negUgence  of  the  gaoler,  he  may  be  retaken  either  by  the 
gaoler*  or  the  plaintiflP*;  or  if  the  plaintiff  recx)vers  agaiast 
the  sheriff  for  the  escape,  the  sheriff  may  bring  an  action  on 
tlie  case  against  the  defendant  for  damages  sustained  by  him 
by  reason  of  the  escape « ;  but  if  he  escape  by  tiie  assent  of  the 
g€u>ler^  the  gaoler  cannot  retake  him^;  neither  in  such  case 
can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 

b  Field  ▼.  Jones,  9  East,  151.  e  F.  N.  B.  100. 

c  P.  N.  B.  ISO.  f  Featherstonehaagli     ▼»      Atkinson, 
d  Agreed  by  the  oouit  in  AUanson  ▼.        Barnes,  373.    Adm.  in  AtldMOo  ▼. 
BttUer,  1  Sidf.  330.  Jameson,  5  T.  R.  26. 
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of  his  debt  in  consequence  of  the  escape,  recover  back  tlie 
money  from  the  debtor'  ;  yet  as  the  judgment  remains  still  in 
force^  the  plaintiff  may  either  bring  debt^  or  sebrefack^  on 
tiie  judgment,  or  sue  out  another  writ  of  capias  ad  scUiffa^ 
cienduml^,  or  oi  fieri  facial  \  and  if  the  plaintiff  die»  his  ' 
personal  representatives  may  have  a  scire faciat^. 

If  a  prisoner  in  execution  has  been  permitted  to  go  at 
lai^e,  with  the  consent  of  the  plaintiffs  he  can  never  resort 
to  the  judgment  again  for  the  purpose  of  enforcing  it  in  any 
niann^.  And  this  rule  holds,  although  the  party  in  execu* 
tion  has  been  discharged  on  terms  which  are  not  afterwards 
complied  with :  as  upon  an  undertaking  to  pay  the  debt  by 
instalments';  or  to  render  himself  on  a  given  day  if  he  did 
not  in  the  mean  time  pay  the  debt"*;  or  to  pay  the  debt  at  a 
future  time',  and  on  milure  thereof,  that  be  should  be  liable 
to  be  taken  in  execution  again^.  So  if  the  plaintiff  consent 
to  discharge  one  of  several  defendants  taken  on  a  joint  ea.  so. 
the  plaintiff  cannot  afterwards  take  any  of  the  other  defend* 
ants'  (lid).  So  where  the  prisoner  was  discharged  upon  giv- 
ing a  fresh  security  to  satisfy  the  judgment,  which  was  after- 
wards defeated,  on  account  of  a  mere  informality;  it  was 
hoMen,  that  the  judgment  was  satisfied  and  could  not  be  set 
off  against  the  deaiand  of  the  prisoner*. 

In  conformity  with  this  rule  it  was  holden,  that  an  agree- 
ment by  the  defendant*,  on  his  being  discharged  out  of 
custody  with  the  plaintiff's  consent,  that  the  judgtnent  should 
stand  revived  for  twelve  months,  was  null  and  void.  So 
where  a  bond  was  conditioned  for  the  surrender  of  a  debtor 
who  had  been  discbaifjed  out  of  execution*,  with  the  cre- 
ditor's consent,  on  a  certain  day,  so  that  the  debtor  misht  be 
again  taken  in  execution,  the  condition  was  holden  void. 

The  ground  on  which  these  decisions  proceed,  being,  that 

g  Pitcher  t.  Bail^,  8  Eatt,  171.  o  Clarke  v.  ClemeDt,  6  T.  R.  5S5. 

h  Buztoii  ▼.  Home,  1  Show.  174.  p  TaDoer  ▼.  Hague,  7  T.  R.  4S0. 

i  AUanaoa  t.  Botler,  1  Lev.  211.  Al-    q  Blackburn  t.  Btupart,  3  East,  t43« 

len  ▼.  ViDtcr,  T.  Jonet,  SI .  r  6  T.  R.  &36. 

k  I  Vent  4.  t  Jaquet  ▼.  Withy,  1  T.  R.  657. 

1  Baitet  V.  Salter,  2  Mod.  130.  t  Thompson  v.  Bristow,  Barnes,  205. 
m  Sadall  ▼.  Wytbam,  2  Lntw.  1264.       u  Da  Costa  t.  Daviet,  1  Bos.  k  PaL 

n  Vigen  t.  AldBich»  4  Bmr.  2482,  242. 


(115)  But  a  discharge  by  act  of  law,  as  under  an  insolveot  debtor's 
act,  of  one  of  several  defendants  taken  on  a  joint  ca«  sa. » has  been 
holden  not  to  operate  as  a  dtschaige  of  the  otner  defendants.  Nadia 
V.  Battle,  5  East,  147. 
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the  judgment  is  saHsfied  by  the  discharge  of  the  prisoner 
(once  in  execution)  with  the  consent  of  the  creditor,  the  cre- 
ditor loses  the  whole  benefit  of  bis  judgment,  and  is  deprived 
of  tfftfry  remedy  upon  it,  as  well  by  action  of  debt*,  or  writ 
of  execution  against  the  goods^,  as  by  writ  of  execution 
against  the  person. 

Such  are  the  provisions  of  the  common  law  :  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been 
enacted,  by  stat.  48  Geo.  3.  c.  193.  '*  that  all  persons  in  exe- 
cution, upon  any  judgment  obtained  in  any  court,  whether 
such  court  be  or  be  not  a  court  of  record,  for  any  debt  or  da- 
mages not  exceeding  twenty- pounds,  exclusive  of  the  costs 
recovered  bv  such  judgment,  and  who  shall  have  Iain  m  prison 
thereupon  fi>r  the  space  of  twelve  successive  calendar  months 
next  before  the  time  of  their  application  to  be  dischargd, 
may,  upon  application  in  term-time  to  one  of  his  majesty's 
superior  courts  of  record  at  Westminster,  to  die  satisfiictjon 
of  such  court,  be  forthwith  discharged  out  of  custody,  as  to 
such  execution  by  rule  of  court:  provided,  I.  That  in  case 
of  any  such  application  being  made  to  be  discharged  out  of 
execution  upon  a  judgment  obtained  in  any  of  his  Majes^*s 
superior  courts  of  record  at  Westminster,  sodi  application 
shall  be  made  to  such  one  of  those  courts  only,  wherein  such 
judgment  shall  have  been  obtained,  and  that  whether  the 
person  so  in  execution  shall  then  be  actually  detained  in  the 
gaol  or  prison  of  the  same  court,  or  shall  then  stand  commit- 
ted on  habeas  carpus  to  the  gaol  or  prison  of  another  court 
2.  If  any  such  dischai^e  shall  have  been  unduly  or  fraudu- 
lently obtained  upon  any  false  allegation  of  circumstances, 
which,  if  true,  might  have  entitled  the  prisoner  to  be  dis- 
charged by  virtue  of  this  act,  such  prisoner  shall,  upon  the 
same  being  made  appear  to  the  satisfaction  of  the  court,  by 
whose  order  the  said  prisoniE^r  had  been  discharged,  be  liable 
to  be  again  taken  in  execution  and  remanded  to  his  former 
custody  by  rule  of  the  same  court:  provided  also,  that  no 
sheriff,  gaoler,  or  other  person,  shall  be  liable  as  for  the  escape 
of  any  such  prisoner  in  respect  of  his  enlargement  during  such 
time  as  he  snail  have  been  at  large,  by  means  of  such  undoe 
dischai^e.  3.  That  notwithstanding  the  discharge  of  any 
debtor  by  virtue  of  this  act,  the  judgment  shall  remain  in 
force  to  all  purposes,  except  as  to  the  talcing  in  eicecution 
the  person  of  such  debtor ;  and  that  the  creditor,  at  whose 
suit  such  debtor  was  so  taken  or  charged  in  execution,  may 
take  out  all  such  execution  on  every  such  judgment  against 
the  lands,  goods,  and  chattels,  of  any  such  debtor  (other  than 

X  Vigen  V.  Aldrich,  4  Burr.  2482,  j  Tanner  ▼.  Hague,  7  T.  R.  420. 
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» 

the  oecessaiy  wnriog  toppaid  and  bedding  of  him  aod  hisfa^ 
mily,  and  the  neoesaary  tooU  for  his  trade  or  occupation,* 
not  exceeding  the  value  of  ten  pounds  in  the  whole) ;  or 
bring  any  such  action  on  any  such  judgment  against  such 
debtor  respectively;  or  bripg  any  such  action,  or  use  any^ 
such  remeiiy,  for  the  recovery  and  satisfaction  of  his  de- 
mand, against  any  other  person  or  persons  liable  to  satis^, 
the  same,  in  the  same  manner  (but  in  the  same  manner  only) 
as  such  creditor  otherwise  might  have  done,  in  case  such 
debtor  had  never  been  taken  or  charged  in  execution  upon 
such  judgment :  provided  that  no  debtor,  duly  discharged  in 
pursuance  of  this  act,  shall  at  any  time  afterwards  be  taken 
or  charged  in  execution  upon  any  judgment  herein  so  as 
before  declared  to  remain  in  force,  nor  be  arrested  in  any 
action  to  be  brought  on  any  such  judgment,  and  that  no  pro- 
ceeding by  scire  facias^  action,  or  otherwise,  shall  be  had 
against  the  bail  in  any  action  upon  the  judgment,  wherein* 
the  defendant  shall  have  been  charged  in  execution,  and 
afterwards  discharged  by  virtue  of  the  provisions  of  this  act'* 

If  a  prisoner  in  execution*  be  discharged  by  the  order  of 
a  court  not  having  jurisdiction,  the  creditor  may  retake  him' 
on  an  escape  warrant 

By  Stat  8  &  9  W.  S.  c.  27.  s.  7.  *'  If  a  prisoner  committed 
in  execution  shall  escape  thence,  by  any  ways  or  means, 
the  creditor,  at  whose  suit  such  prisoner  was  charged  in  ex- 
ecution, at  the  time  of  his  escape,  may  retake  him  by  any 
new  ciwias,  or  capias  ad  satisfaciendum^  or  sue  forth  any 
kind  of  execution  on  the  judgment,  as  if  he  had  never  been 
in  execution. 

By  whom  the  Action  for  an  Escape  may  be  broug^.'-^lf  a 
writ  of  execution  be  delivered  to  the  sheriff  against  A.,  at  the 
suit  of  B.,  and  a  warrant  made  out  thereon,  and  before  the 
return  of  such  writ  A.  is  taken  in  execution,  at  the  suit  of  C, 
and  then  escapes%  B.  may  maintain  debt  against  the  sheriff 
I  for  the  escape,  although  the  party  was  not  arrested  under 

the  writ  at  the  suit  of  B.  (1 16). 

So  where  A.  levied  a  plaint  in  the  sheriff's  court  of  Lon- 

z  AnoD.  Salk.  273.  recognised  by  Law-    a  BentOD  ▼.  Sutton,  1  Bos.  k  Pul.  24. 
rence,  J.  in  Brown  v.  Compton,  S  T. 
R.  424. 

m 

(1 16)  If  A.  be  in  custody  of  the  sheriff,  at  the  suit  of  B.,  and  a 
writ  be  delivered  to  the  sheriff  at  the  suit  of  C,  the  delivery  of  the 
writ  is  an  arrest  \n  law ;  and  if  A.  escape,  C*  may  bring  debt  against 
the  sheriff  for  the  escape.    Salk.  274.  cited  in  Bull.  N.  F.  66. 
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\  fe^Mmt  B.,  then  in  <hkCoiinler  in  eiitftody  «  a  fbraier 
plaint  fevicd  agaihst  him  bv  C,  and  the  aberiff  permitud  B. 
to  escape;  it  was  bolden»  that  A.  might  britfig  an  actioD  for 
the  escape;  for  by  entering  the  pkunt«  and  charging  the  de- 
fcndant  m  the  Conoler,  he  ia  in  actual  onstody  of  the  sheriff. 

This  adiote  ma^  be  maintained  by  an  escecutor  for  an  escape 
out  of  execntion  m  the  time  Of  the  testatoi'. 

■ 

If  the  plaintiff,  in  an  action  against  an  hundred^  is  dod- 
suitedy  and  judgment  entered  against  him  for  the  costs,  upoo 
which  he  is  taken  in  execution,  and  the  sheriff  permits  him 
to  escape,  the  hundred  may  bring  debt  agaitist  the  sheriff  for 
the  escape. 

In  an  action  for  an  escape  of  a  prisoner  wbo  bad  lieen  tskes 
on  a  capms  utiagatum  afler  judgment,  and  the  action  being 
brought  at  the  suit  of  the  party  only,  it  was  objected  that  it 
ought  to  have  been  tarn  pro  domino  rege  quam  pro  seipso; 
but  the  prothonotaries  certifying  that  the  precedents  had 
been  both  ways,  the  objection  was  disallowed*. 

Agamti  whom  the  Action  far  an  Escape  may  be  broughtj^ 
If  husband  and  wife  are  taken  in  execution^  and  the  wife  is 
suffered  to  escape,  although  the  husband  continue  in  prisoo, 
yet  an  action  will  lie  against  the  sheriff  for  this  escape,  in 
which  action  the  whole  debt  shall  be  recovered ^ 

If  the  prisoner  returns  to  prison  after  a  voluntary  escape^, 
the  plaintiff'  may  admit  him  to  be  in  execution;  and  if  he  be 
turned  over  to  a  new  sheriff,  &c.  and  afterwarde  escape,  the 
plaintiff*  may  bring  an  action  against  the  new  sheriff  for  such 
escape. 

Where  a  new  sheriff*  ia  appointed,  his  predc^cessor  ought 
to  deliver  over  (117)  by  inoenture  all  the  prisoners  in  bis 
custody,  charged  with  their  respective  executions;  and  if  be 
omit  any,  it  is  an  escape^;  but  if  a  sheriff*  die,  the  new  sheriff 
ex  neeestitaie  must  at  his  peril  take  notice  of  ail  persons  in 

b  J«ckson  T.  HumphreTt,  Salk.  373.  Church,  D.  P.    1  Peere  WUGaniit 

c  Adm*  by  Holt,  C.  J.  in  Berwick  ▼.  693. 

Andrewg,  Ld.  Raym.  971.  f  1  RoU.  Abr.  810.  (P.)  pi  5. 

d  Hundred  of  Lauress  t.  — »  FlOg.  g  Jameg  v.  Pierce,  1  Ventr.  269.  in 

S96.  -which  the  case  of  a  sheriff  of  Enex, 

•  Moore  t.  Reynolds,  Cro.  Jao.  619,  in  Hob.  302.  is  denied  to  be  law. 

630.  recognited  in  Throgmorton  v.  h  Adi,  in  Westby's  case,  3  Rep.  71.  b. 


(117)  An  assignment  of  prisoners  hy  an  under-sheriff  to  the  suc- 
ceeding high-sheriff,  (though  not  by  indenture,)  is  a  good  assign- 
ment.   Fouiter  v.  Greenwo^»  Barnes,  367.  4to.  Ed. 
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cmtodyt  and  of  tkt  sevenl  eMciitioiit  wbeiMrtlh'  tfaiey  aie 
chai^ged  '• 

By  Stat.  3  Gea  1.  c.  U.  a.  8.  **  In  case  of  the  death  of  the 
higb-Bheriff,  the  uiKler-aberiff  aball  execute  his  office,  until 
another  sheriff  be  appointed,  and  shall  t>e  answerable  for  the 
execution  of  the  office  in  all  things  during  that  intertal  as  the 
high-sheriff  would  hate  been,  if  liting." 

The  marshal  of  the  King's  Bench  permitted  a  prisoner  in 
execution  to  escape"^,  who  afterwards  returned  to  prison 
again.  The  marshal  died,  and  his  successor  pennitted  the 
same  person  to  escape  again.  It  was  holden,  that  the  secona 
marshal  was  liable  for  this  escape,  and  that  the  escape  per- 
mitted by  his  predecessor  did  not  discharge  him. 

If  the  prisoner,  being  out  on  bail',  come  and  surrender 
himself  by  entering  Reddidit  se,  in  discharge  of  his  bail  in  the 
judgeVbook,  and  the  plaintiff's  attorney  accept  him  in  exe^ 
cution,  and  file  a  committitur,  the  marshal  is  not  chargeable 
for  an  escape  without  notice,  either  by  serving  him  with  a 
rule,  or  entering  a  commitiUur  also  in  his  book. 

The  bailiff  of  a  liberty",  who  haa  the  execution  and  return 
of  writs,  is  liable  to  an  action  of  debt  for  an  escape^  if  be 
remove  a  prisoner  in  his  custody  in  execution,  to  the  county 
gaol,  situate  out  of  the  liberty,  and  there  deliver  him  into  the 
custody  of  the  sheriff. 

DeclaraUon.'^lf  a  prisoner  escape  in  Essex,  and  is  seen 
at  large  in  HertfordshirCi  the  venue  may  be  laid  in  Hertford-* 
shire". 

The  plaintiff  must  set  forth  in  his  declaration  the  recovery 
by  that  judgment  upon  which  the  writ  of  execution  issued, 
and  allege  that  the  judgment  is  still  in  full  force  and  unsatis- 
fied: but  it  is  not  necessary  to  set  forth  the  pleadings  previous 
to  the  judgment;  for  it  is  but  inducement  totheaction.  Be- 
ginning with  the  judgment^  and  stating  briefly,  **  quod  cum 
recuperasset^^  is  sufficient. 

If  upon  a  judgment  by  an  intestate*,  his  administratof 
brings  a  9eire  facuu  znA  has  judgment,  whereupon  a  ea.  sa. 
issues,  and  the  defendant  is  taken,  and  perroitteid  to  escape* 
in  an  action  against  the  sheriff  for  such  escape,  the  plaintiff 

i  3d    Resolution   in  Westby*!    cfliet    m  Boothman   t.  Uie  Earl  of  Surrey, 

3  Rep.  72.  b.  afirnwd  on  eiror  io       S  T.  R.  6. 

Exch.  Chr.  Cro.  EUi.  366.  n  Walker  v.  OriffiUi,  M.  25  0. 8  Buli 

k  LenUial  v.  LenUial,  2  Ler.  109.  N.  P.  67. 

1  Salk.  272.  o  Per  Cur.  in  Gold  It  oUiert  v.  Strode, 

CarUi.  149. 
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nMiy  declsie  Mefly  on  the  jodgmeBt  in  the  jenvySKtat,  wMi- 
out  setting  forth  all  the  proceedings  at  length. 

If  a  prisoner  id  the  custody  of  the  sberiflf'*  is  brought  by 
habeas  corpus  before  a  judge,  and  committed  to  a  different 
custody,  e.  g.  to  the  custody  of  the  marshal  of  the  King's 
Bench,  who  suffers  him  lo  escape,  in  an  action  against  the 
marshal  for  such  escape,  it  must  be  averred  in  the  declaratioDi 
that  the  commitment  was  of  record,  otherwise  it  will  be  bad 
on  special  demurrer:  for  the  prisoner  is^not  in  point  of  law  in 
the  marsbaPs  custody  until  the  commitment  is  entered  of  re- 
cord (118). 

Pleadingg.'^K  the  prison  be  on  6re^^  or  be  broken  open  by 
the  king's  enemies'  (119),  and  the  prisoners  escape,  this  will 
excuse  the  sheriff;  but  it  is  otherwise  if  the  prison  be  broken 
open  by  the  king's  subjects'  (120). 

If  a  prisoner  in  execution  escape  without  the  assent  of  the 
sheriff,  and  he  make  fresh  suit,  and  retake  him  before  any 
action  brought  against  him,  this  will  excuse  him:  but  by 
Stat.  8  and  9  W.  3.  c.  27.  s.  6*  he  cannot  give  this  in  evidence, 
but  must  plead  it  specially,  and  must  likewise  make  oath 
that  the  prisoner  made  such  escape  without  bis  privity  or 
consent 

p  Wightoin  ▼.  MiiHent,  2  8tf.  12S6.  «  Id.  pi  7.  dtet  4  Re]».  S4.  Seetko 
recognised  in  Tarner  t.  £yle«,  3  Bm.  Elliott  y.  D.  of  N<»fblk,  4  T.  R.  789. 
and  Pul.  461.  6  Burr.  2812. 

q  1  Rol.  Abr.  808.  (D.)  pi.  6.  t    1  RoL  Abr.  806.  (£<)  pi.  1. 

r   Id.  pi.  6. 


(118)  It  is  not  stated  in  Strai^^s  report,  whether  the  party  com- 
mitted had  been  taken  on  mesne  process  or  in  execution ;  but,  from 
a  late  case  of  Wigley  v.  Jones,  5  East,  440.  it  appears  that  this  case 
is  not  law,  unless  it  he  understood  of  a  commitment  of  a  prisoner  in 
execution ;  for  commitments  on  a  writ  of  habeas  corpus  of  penons  in 
custody  on  mesne  process,  are  not  properly  capable  of  being  entered 
of  record,  either  by  themselves  or  as  part  ot  any  other  record  or 
proceeding. 

'(IIO)  Rolle  (and  Dver,  from  whom  he  cites,)  say  ** fire  which  is 
the  act  of  God,*'  whicn  seems  to  mean  fire  by  lightning.  See  Alsept 
V.  Eyles,  2  H*  Bl.  113.  in  which  Lord  Loughborough,  delivering 
the  opinion  of  the  court,  said,  that  **  as  the  law  stands,  nothing  but 
the  act  of  God  or  the  king^s  enemies  will  be  an  excuse.*' 

(120)  After  the  gaols  in  tbe  metropolis  were  destroyed  by  the 
rioters,  in  the  year  1780,  an  act  of  parliument  (20  G.  3.  c.  64.)  was 
passed  to  indemnify  the  gaolers  from  tbe  consequences  of  the  pri- 
soners escaping. 


D£BT«  017 

.  By  this  pWi  it  matt  cppw •  that  tbef  recaptkm  waa  before 
action  brought,  otherwise  it  will  be  bad  on  deiiiurrei*(191)f 
for  if  the  ptrty  at  whose  suit  the  prisoner  was  in  execution^ 
bring  bis  action  ^piinst  the  gaoler  for  an  escape,  and,  after 
-action  brought^  the  gaoler  retake  him  on  fresh  suit,  this  will 
not  bar  the  action  well  attached  before'  (^^)* 

If  the  plaintiff  in  his  declaration^  set  forth,  that  the  de- 
fendant vohmiarily  suffered  J.  S.  (whom  he  had  in  execution) 
to  escape,  the  defendant  may  plead  that  he  retook  him  on 
fresh  suit,  before  action  brought,  without  traversing  the  to« 
luntary  escape  (123) ;  for  this  allegation  in  the  declaration  is 
iraniateriaL  The  proper  place  for  setting  it  forth,  if  necessary, 
is  in  the  replication. 

If  without  the  knowledge  of  the. gaoler  the  defendant 
escapes*,  and  returns  before  action  brought,  the  gaoler  may 
plead  this  in  bar*,  for  it  is  tantamount  to  a  retaking  on  fresh 
pursuit  before  action  brought  But  in  a  plea  of  subsequent 
return,  it  is  necessaiy  to  allege  a  detention,  and  that  it  con- 
tinued to  the  time  of  action^  or  that  it  has  been  terminated 
by  legal  means. 

Evidence. — ^To  support  this  action  the  following  proof  will 
be  necessary;  first,  an  examined  copy  of  the  record  of  the 
judgment;  l^dly,  the  writ  of  capias  ad  saHrfaciendum ;  or 
m  case  the  writ  has  been  returned,  an  examined  copy  thereof, 
and  of  the  return^ ;  3dly,  the  delivery  of  the  writ  to  the  sheriff 

Q  Stonebouie  t.  Mulleni,  Str.  823.  654.  8.  P.  Qrey  t.  Gambier,  Uil. 

z  Harvey  ▼.  Reynell,  1  Rol.  Abr.  808, 9.  8  G.  d  Pr.  Ret; .  C.  B  190. 

(E.)  pi.  2.  W.  Jones,  145.  S.  C.  a  Bonaibiu  v.  Walker,  2  T.  126. 

y  Bovy's  case,  1  Ventr.  211,  217.  adj.  b  Cbambeia  t.  Jones,  1 1  Ba^  406. 

on  demuner.  c  See  Tildar  v.  Sutton,  BulL  N.  P.  66. 
z  Chambers  t.  Oambier,  Comyn's  R. 


(121)  From  a  MS.  note,  it  appears  to  have  heen  a  special  demur- 
rer, assigoiog  for  cause  **  that  a  recaption  after  action  brought  was 
not  pleadable  in  bar." 

(122)  If  the  defendant  escapes  and  fresh  suit  is  made  after  him, 
and  he  dies  before  he  is  retaken,  an  action  will  lie,  and  the  fresh 
suit  is  no  excuse  unless  he  be  tetaken,  for  he  died  at  large  out  of 
gaol,  Gilb.  Execution,  p.  85.  £dn.  1763.  cites  Popham,  186 ;  bul 
the  case  there  is  put  by  counsel  in  argument,  and  does  not  appear 
to  have  been  adjudged;  the  proposition,  however,  scarce  requires 
an  authority. 

(123)  Hence,  under  a  count  for  voluntary  escape,  the  plaintiff 
may  give  evidence  of  a  negligent  escape.  Bonafous  v.  Walker, 
2  T.  K.  126.  ruled  on  the  authority  of  Bovy*s  case. 
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nuM  be  proved;  and  lief«  ft  li  to  be  cAMei^red,  that,  where 
the  writ  haa  been  reiurtied,  the  indorsemetit  of  mich  retura 
cm  the  writ^  uiider  the  hand  of  the  aheriff;  will  be  suiBcicot 
evidence  of  the  writ  having  been  delivered  to  him.  AMj^ 
A  legal  arNsBt  ander  the  writ  tnuat  be  proved  $  that  is,  an  a^ 
rest  either  by  the  sberiff,  or  by  the  sneriflTs  officer,  acting 
under  the  authoritv  of  a  warrant  duly  signed  and  soded  by 
the  sheriff*  ^^uiarly,  in  the  latter  case,  the  wanrant  osght 
to  be  proved;  and  for  this  purpose  the  plaintiff  ought  to eub* 
poena  the  officer,  and  give  him  notice  to  produce  the  warrant; 
m  which  case,  if  it  i^  not  produced^  a  copy,  or  parol  eri* 
dence  of  its  contents,  will  be  admissible.  1  be  officer,  when 
called  to  shew  bis  authority,  is  a  witness  for  all  purposes  and 
Diav  be  cross  examined  as  to  the  whole  of  the  case,  although 
he  be  the  real  party  in  the  cause*.  It  will  be  proper,  however, 
to  remark,  that  this  strict  proof  of  the  authority  of  the  oflicer 
is  not  always  required,  for  in  one  case^  the  productioa  of  the 
writ,  with  the  name  of  the  officer  indorsed,  and  proof  of  the 
usage  in  the  sheriff's  office  to  indorse  on  the  writ  the  name 
of  the  officer  to  whom  the  warrant  to  arrest  is  delirered, 
coupled  with  evidence,  that  the  [>erson,  whose  name  was  in- 
dorsed, was  the  sberiff^s  officer,  was  holden  sufficient,  with- 
out the  production  of  the  warrant.  But  in  Hill  v.  the  Sheriff 
of  Middlesex,  Holt's  N.  P.  C.  217.  7  Taunt.  8.  it  was  holdca 
that  an  examined  copy  of  a  writ  returned  and  filed  aDd  the 
indorsement  thereon,  on  which  writ  was  indorsed  the  name  of 
the  bailiff  employed  to  make  the  levy,  was  not  evidence  to 
prove  who  Was  the  bailiff,  there  not  being  any  evidence  to 
shew  that  the  indorsement  was  made  by  the  sheriff's  autho- 
rity. And  in  Morgan  v.  Bridges,  2  Stark.  N.  P.  C  314 
the  same  law  was  laid  down  by  Abbott,  J.  Gibbs,  C.J. 
however,  in  Hill  v.  Sheriff  of  Middlesex,  Holt's  N.  P.C.Sli). 
observed  that  it  was  the  general  practice  to  connect  the  sbe- 
riff and  the  officer  by  the  production  of  the  warrant,  butal* 
though  that  was  the  formal,  it  was  not  the  only  way,  and  that 
any  subsequent  recognition  by  the  sheriff  would  be  equivalent 
to  the  production  of  the  warrant.  In  order  to  constitutes 
legal  arrest  by  the  officer,  the  arrest  must  hebykis  atdko' 
fity^s  but  it  is  not  necessary  that  he  should  be  the  hand  that 
arrests,  or  that  he  should  be  in  the  presence  of  the  person 
arrested,  or  actually  in  sight,  or  within  any  prescribed  dis- 
tance at  the  time  of  the  arrest.    Lastly,  the  escape  must  be 

d  Blatch  V.  Anher,  Cowp.  63.  263.    See   alto  Blatoh   ▼.  Arclirr» 

e  Morgan  v.  Bri4ge8,  2  Btark.  N.  P.  C.  Cowp.  63.  and  Jonea  v.  Wood,  3 

315.  Abbott,  J.  Camp.  N.  P.  C.  228. 

f  M*Ndl  V.  Ptrchurd,  1  Esp.  N.  P.  C.  g  Cowp.  ^. 
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ItroVed  by  ih^v^fiig,  th^t  tbe  prisMfcr^  After  the  arrest^  wm  ac 
arge;  whether  before  or  after  the  return  of  the  writ  is  imtna- 
terial.  The  ulfider-ehefiira'ootifiMiioa  of  an  escape  witi  be 
evidence  of  tbe  fad^ ;  because  ibe  utKler-sberiff  gives  tbe  she* 
riff  a  bond  to  tevie  him  barmless^  and  therefore  such  con* 
fession  goes  in  effect  to  charge  himself.  To  prove  a  volun- 
taiy  escape,  tbe  party  escaping  may  be  a  witness^  because  it 
is  a  thing  of  secrecy^  a  private  traosaction  between  the  pri- 
soner and  gaoler**  Under  a  count  for  voluntary  escape,  the 
plaintiff  may  give  evidence  of  a  negligent  escape^. 

•  Such  is  the  evidence  required  to  support  tliis  action  in 
ordinary  cases;  but,  where  the  circumstances  under  which 
tbe  party  has  been  arrested  are  of  a  more  complicated  nature, 
and  the  declaration  more  special,  other  prooi  will  of  course 
be  necessary':  as  if  the  debtor,  being  in  the  county  gaol,  was 
charged  with  a  writ  of  execution,  by  lodging  i%  with  the  she- 
riff, it  will  be  necessary  to  prove  the  &ct  of  hift  so  being  in 
custody". 

In  debt  for  an  escape*;  where  the  party,  who  had  been 
taken  in  execution  by  the  sheriff,  was  afterwards  brought  up 
by  habeas  corpus^  and  committed  to  the  custody  of  the  mar- 
shal of  the  Kmg*8  Bench,  the  declaration  alleged,  that  the 
Erisoner  was  broudit  by  habeas  corpus  before  a  judge  of  the 
jng*8  Bench,  and  by  him  committed  to  the  custody  of  the 
marshal,  ''as  by  the  said  writ  of  habeas  corpus,  and  the  said 
commitment  thereon,  now  remaining  in  the  said  court,  more 
fully  appears.**  It  was  holden,  that  the  production  of  the 
writ  or  habeas  corpus^  with  the  commitment  of  the  judge 
indorsed  thereon,  but  which  appeared  to  have  been  brought 
from  tbe  office  of  the  marshal,  but  had  not  beenJUed  of  re^ 
cord  in  the  courts  was  not  sufficient  to  support  this  allegation : 
for,  admitting  it  not  to  be  necessary,  that  the  commitment 
should  be  of  record,  in  order  to  entitle  the  plaintiff  to  the 
action,  yet  the  plaintiff  having  averred  a  commitment  of  re- 
cord, he  was  not  at  liberty  to  prove  any  other  species  of  com- 
mitment; for  the  commitment,  though  matter  of  inducement, 
was  material,  and  the  latter  part  of  the  averment,  **  now  re- 
maining in  the  said  court,*'  was  not  capable  of  being  se- 


ll Ynbetley  ▼.  Doble,  Ld.  Raym.  190.  1  Pcake^s  Evid.  392. 

See  the  remarks  of  Lawrence,  J.  on  m  See  itat  8  Ifc  9  W.  3.  c.  S7.  b.  9. 

this  case  in  Drake  ▼.  Syket,  7  T.  R.  ante,  p.  009. 

113.  D  Turner  v.  Eyies,  3  Bos.  and  Pal.  456. 

i'  R.  V.  Warden  of  Uie  Fleet,  8a1k.  MSS.  See  Bams  v.  Eyles,  2  Moore,  (C  P.) 

Bull.  N.  P.  67.  561. 
k  Bonafous  v.  Walker,  2  7.  R.  126. 
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panted  fiom  the  former  part,  or  treated  as  an  immaterial  or 
diatiDct  avermeot  ( 1M)« 

If  the  plaintiff  declare  that  be  bad  J.  S.  and  his  wife  in  ex- 
ecution*, and  that  the  defendant  suffered  them  to  escape, 
and  the  jury  find  specially  that  the  husband  only  was  takes 
in  execution^  (it  being  a  debt  due  from  the  wi/e  before  co- 
verture) and  that  he  escaped,  the  plaintiff  shall  have  judj;- 
ment,  for  the  substance  or  the  issue  is  found  (125). 

Declaration  for  an  escape  stated,  that  the  plaintiff  in  E.  T. 
5  6.  4.  recovered  against  one  H.  W.  £  ,  as  by  the  record 
appeared,  that  in  Trin.  T.  in  the  fifth  year  aforesaid,  such 
proceedings  were  had  in  the  said  court,  that  it  was  comi- 
dered,  that  the  plaintiff  should  have  execution  ^inst  the 
said  H.  W.  for  the  damages  aforesaid,  according  to  the  force 
of  the  said  recovery  by  default  of  the  said  H.  W.  as  by  the 
record  of  the  said  last-mentioned  proceedings  still  lemainiDg 
in  the  said  court  appears,  and  thereupon^^  on,  &c.  in  T.  T.  in 
the  fifth  year  aforesaid,  the  said  H.  W.  was  committed  to  the 
custody  of  the  marshal  in  execution  for  the  dama^^e  afore- 
said, and  escaped.  Plea,  not  guilty.  At  the  trial,  the  piaio* 
tiff  proved  the  original  judgment,  and  that  a  committitur  is- 
sued thereou,  but  he  did  not  prove  any  judgment  in  leire 
factot.    It  was  holded%  that  the  all^tion  of  the  judgmeot 

o  Roberts  v.  Heibert,  1  Sidt  b.  p  Biomfield  y.  Jona,  4  B.  a  C  380. 


(124)  A  different  rule  holds,  where  an  action  is  brought  for  an 
escape  after  a  commitinent  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process;  there  the  fwat  paiet  per  recardum  reroainlDtia 
the  court,"  may  either  be  rejected  as  surplusage,  on  the  gprouna  of 
such  commitments  not  being  records,  nor  capable  of  becoming  to; 
or,  if  considered  as  qiuzti  of  record,  the  allegation  is  sufficieDtly 
proved  by  the  production  of  the  writ,  with  the  coramiuitur  annexed 
by  the  clerk  of  the  papers  of  the  King's  Bench  Prison,  with  whom, 
as  servant  of  the  marshal,  such  papers  are  usually  deposited.  Wig- 
ley  V.  Jones,  5  East,  440. 

(126)  In  debt  for  an  escape  against  the  marshal,  it  wasall^i 
that  the  prisoner  was  surrendered  to  him  at  the  chief  justice*s 
chambers  in  the  parish  of  Su  Bride's,  whereas  it  appeared  udob 
evidence,  that  it  was  in  the  parish  of  St.  Dunstan.  But  the  judges 
held  itvwell  enough,  this  being  debt,  and  the  surrender  [not  the  place 
of  the  surrender]  being  the  only  thing  material,  and  that  it  diffeied 
from  trespass,  where  every  part  of  the  declaration  was  descriptifc. 
Oatcs  v.  Machen,  Str.  595.  at  Nisi  Prius,  in  Middlesex,  coram 
Fortescue  and  Raymond,  justices. 


DEBT.  621 

in  set.  fa.  was  immaterial  sind  that  the  word  "  thereupon/* 
did  not  80  connect  the  judgment  in  set.  fa.  with  the  commit* 
nient,  as  to  make  it  necessary  for  the  pTaintiff  to  prove  such 
judgment 

Declaration  against  the  marshal  for  escape  alleged,  that 
J.  S.  was  arrested  and  gave  bail,  that  afterwards  bail  above 
was  put  in  before  a  judge  at  chambers^  *'as  appears  by  the 
record  of  the  recognizance;*'  that  J.  S.  surrendered  in  dis- 
charge of  the  bail,  and  afterwards  escaped.  At  the  trial,  the 
plaintiff  produced  the  entry  of  a  recognizance  of  bail,  and  the 
entry  of  special  bait  in  the  filazer's  book ;  but  the  entry  of 
recognizance  imported,  not  that  the  recognizance  was  taken 
before.a  judge  at  chambers,  but  in  court,  and  the  entry  in 
the  filazer's  book  imported  that  bail  was  put  in  before  a  judge, 
but  did  not  state  whether  it  was  put  in  at  chambers  or  in 
court.  It  was  holden\  that  the  allegation  in  the  declaration 
was  not  supported  by  the  evidence. 

If  the  defendant  plead  no  escape',  he  cannot  give  in  evi- 
dence no  arrest,  for  the  plea  admits  an  arrest. 


X,  Of  t/ie  Statutes^  and  general  Rules,  relative  to  Actions 

founded  on  penal  Statutes. 

Of  the  time  within  which  Actions  on  Penal  Stattttes  must 
be  brought. — By  stat  31  Eliz.  c.  5.  s.  5.  *'  A 11  actions  brought 
for  any  forfeiture  upon  a  penal  statute,  whereby  the  forfei* 
ture  is  limited  to  the  king  only^  shall  be  brought  within  two 
ye^rs  next  after  the  offence  committed.  And  all  actions 
brought  for  any  forfeiture  upon  a  penal  statute,  (except  the 
statute  of  tillage)  the  benefit  whereof  is  limited  to  the  king 
and  the  prosecutor,  shall  be  brought  within  one  year  after  the 
offence  committed;  and,  in  default  thereof,  the  same  shall 
be  brought  for  the  king,  at  any  time  within  two  years  after 
that  year  ended.  And  if  any  action  shall  be  brought  after 
the  time  before  limited,  the  same  shall  be  void.  Provided', 
that,  where  a  shorter  time  is  limited  by  any  penal  statute, 
the  action  shall  be  brought  within  that  time* 

It  is  to  be  observedS  first,  that  this  statute  extends  to 
all  actions  brought  upon  penal  statutes,  whereby  the  for- 

q  BeTan  ▼.  Jones,  4  B.  &  C.  403.  s   S.  6. 

r  Bun.  N.  P.  67.  t  Tidd*iPkac.  16. 
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feiture  is  limited  to  the  king,  or  to  the  king  and  the  party, 
wheiier  made  before  or  ginee  the  eiahtie.  Sdly,  If  any  offence 
prohibited  by  any  penal  statute  be  also  an  offence  at  commoo 
law,  the  prosecution  of  it  as  an  offence  at  commoii  law  ii 
not  restrained  by  this  statute,  Sdiy,  The  defendant  may 
take  advantage  of  this  statute,  on  the  general  issue,  and  need 
not  plead  it.  4thly,  It  is  sak],  that  the  party  grieved  is  oot 
within  the  statute*,  but  may  sue  as  before  (136). 

On  a  case  reserved',  it  appeared  that  an  actk>n  of  debt  was 
brought  on  stat.  9  Ann*  c  14.  by  a  common  informer,  againat 
the  defendant,  for  winning  a  sum  of  money  of  J.  &  at  cank 
The  money  was  lost  and  paid  llth  March,  1757»  and  the 
original  not  sued  out  until  Mich,  1769.  I'be  court  of  C.  B. 
held  it  a  case  within  stat  31  Eliz.;  for  such  action  would 
have  been  within  stat  7  H.  8.  c,  3  J  and  the  31  Eliz.  wai 
made  to  narrow  the  time  given  by  that  statute,  and  therefiNe 
could  never  mean  to  leave  any  actions  gnrestrained  in  time; 
the  latter  part  of  the  clause  must  therefore  be  construed  to 
extend  to  them. 

The  suing  out  a  latitat  is  a  sufficient  commencement  of  the 
suit  to  save  the  limitation  of  time,  in  an  action  for  the  penalty 
forfeited  by  the  statute*. 

In  actions  brought  on  penal  statutes,  it  is  incumbent  on 
the  plaintiff  to  shew  that  the  action  was  commenced  within 
the  limited  time  (127);  in  some  cases  this  will  appear  by 

u  Noy,  71.  Tidd'ft  Pncddedit  15.  B.  R.  2  EastV  R.  574.  n.  Per  Cur. 

X  Lookup  ▼.  Sir T.  Fkrederick,  M.  6  G.  3.  reoognisdntr  Uie  opinioo  of  the  thice 

Ball.  N.  P.  195.  judges   in   CuUUbid  v.  SUodfoi^ 

y  Repealed  by  3 1  Eliz  c.  5.  s.  7.  CarUi.  233. 
z  UiudymaD  ▼.  Whittaktr,  M.  22. 0. 2. 


(126)  See  Buller's  N.  P.  105.  S.  P.  who  cites  Carth.  232.  and 
Ld.  Rayin.  78.  The  case  there  cited  was  this;  an  action  qui  tarn 
was  brought  in  B.  R.  by  bill,  on  stat  23  H.  6.  c.  15.  (by  which  a 
penalty  of  £40  is  eiven  to  the  king  and  £40  to  party  grieved  or 
common  informer)  oy  a  common  informer  against  a  mayor  for  a 
false  return  of  a  burgess  to  serve  in  parliament:  it  appeared,  by  the 
record,  tbat  the  bill  was  not  filed  within  a  year  after  the  offence 
committed.  After  judgment  for  the  plaintiff  in  B.  R.,  it  was  it- 
solved,  on  error  in  Exchequer  ^Chamber,  by  the  majority  of  ibe 
judges,  that  where  the  whole  penalty  is  eiven  to  the  iiiformer,  the 
stat.  3 1  Eliz.  does  not  extend  to  it ;  because  it  is  not  within  the 
words  of  the  act,  and  penal  acts  are  not  extendible  by  equity.— 
Culliford  V.  Blandford,  Carth.  232.  Ld.  Raym.  78, 

(127)  So  where  a  statute  directs  that  an  actioa  ahall  not  bt 


DBBT.  023 

the  miri  prkts  record,  but  where  this  does  not  appear,  the 
plaiDtiff  must  be  prepared  to  prove  it  by  the  production  of 
the  writ  (128).  la  general,  it  will  be  sufficient  for  the 
plaintiff  to  shew  that  a  writ,  which  will  warrant  the  declara- 
tion, was  sued  out  in  proper  time,  without  shewing  such 
writ  to  have  been  served  or  returned*  (lfi9)«    And  this  rule 

a  Fteions  t.  King,  7  T.  R.  S. 

brought  until  after  a  certain  time,  the  plaintiff  must  shew  that  the 
action  was  not  commenced  until  after  tne  expiiation  of  that  time. 
By  Stat.  2  G.  2.  c.  23.  s.  23.  it  is  enacted,  "  that  an  attorney  shall 
.not  commence  any  action  until  a  month  af^er  the  delivery  of  his 
bill.**  In  an  action  brought  in  C.  B.  by  an  attorney  for  the  reco- 
very of  his  fees*  it  appeared  in  evidence  that  the  bill  was  delivered 
on  the  30th  September,  1797,  and  the  record  was  entitled  of  Hi!. 
Term.  1 798.  The  plaintiff  did  not  produce  the  writ,  but  relied  on 
the  production  of  the  recordi  On  the  part  of  the  defendant  it  was 
objected,  that  although  a  Ktng*s  Bench  record,  in  which  the  day  is 
stated  in  the  memorandum,  might  be  taken  as  a  good  frimA  facie 
evidence  at  nisi  prius  of  the  time  at  which  the  action  was  com* 
menced,  yet  a  record  in  the  court  of  Common  Pleas  could  not ; 
because,  such  record  beginning  with  the  placita  of  the  term  only, 
there  was  not  any  thins  from  which  the  oay,  on  which  the  action 
was  commenced,  could  be  inferred.  But  the  court  of  C.  B.  over- 
ruled the  objection.  Eyre,  C.  J.  observing,  that  the  record  was 
primd  facie  evidence  of  the  action  being  properly  commenced,  and 
that  it  was  incumbent  on  the  defendant  to  disprove  it  by  a  copy  of 
the  writ.    Webb  v,  Pritchett,  1  Bos.  and  Pul.  263. 

(128)  In  debt  on  the  stat.  against  usury,  the  plaintiff  having 
proved  the  offence,  it  was  objected,  on  the  part  of  the  defendant^ 
that  it  did  not  appear  by  the  record  that  the  action  was  commenced 
within  a  year ;  and  on  the  plaintiff^s  counsel  then  offerii^  to  pro- 
duce the  writ,  it  was  contended,  on  the  other  side,  that  it  was  too 
late  to  give  this  evidence  after  the  objection  was  made ;  and  though 
that  induJ^nce  was  allowed  in  a  civil  action,  yet  it  was  not  proper 
or  usual  in  a  penal  action.  Lord  Kenyon,  C.  J.  overruled  the 
objection,  being  of  opinion,  that  it  was  competent  lo  the  plaintiff  to 
prove  the  commencement  of  the  suit  at  any  stage  of  the  cause* 
Maughan  q.  t.  v.  Walker^  Peake's  N.  P.  C.  163. 

(129)  So  when  a  writ  is  inducement  only  to  the  action,  the 
taking  out  the  writ  may  be  proved  without  any  copy  of  it,  because 
possibly  it  might  not  be  returned,  and  then  it  is  no  record ;  but 
where  the  writ  itself  is  the  gist  of  the  action,  a  copy  from  the  re- 
cord must  be  produced  agreeably  to  the  rule,  that  the  best  evidence 
of  which  the  nature  of  the  thing  is  capable,  must  be  adduced; 
and  the  writ  cannot  become  the  gist  of  the  action  until  it  is  returned. 
Gilb.  Law  of  Evid.  ed.  1761.  p.  2L  Bull.  N.  P.  234,  Pcake's 
Evid.  2d.  edit,  p,  50,  5U 
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holds  even  where  the  declaration  has  not  been  filed  withio 
two  terms  (130)  after  the  writ  sued  out,  provided  it  was 
filed  within  a  year  after.  But  where  two  or  more  writs  have 
issued,  it  must  appear  that  the  writ  on  which  the  plaintiff 
has  declared,  was  a  continuation  of  the  first  writ\  which 
can  be  done  only  by  shewing  that  the  first  writ  was  r^aroed; 
for  until  the  first  writ  is  returned,  the  court  is  not  io  poaaea* 
sion  of  the  cause,  so  as  to  award  an  aUas  or  pbiries. 

By  Stat  91  Jac.  I.  c  4.  s.  I.  **  All  offences  against  any 
penal  statute,  for  which  any  common  informer  may  ground 
a  popular  action,  bill,  plaint,  suit,  or  inforaiation,  before  jus- 
tices of  assize,  justices  of  nUiprius  or  gaol  delivery,  jostioei 
of  oyer  and  terminer^  or  justices  of  peace  in  their  general  or 
quarter  sessions^  shall  be  recommenced,  sued,  prosecuted, 
tried,  recovered,  and  determined  by  way  of  action,  plaint, 
bill,  information,  or  indictment,  before  the  justices  of  assize, 
tec  of  every  countv,  city,  &c.  having  power  todetenDioetbe 
same,  wherein  such  offences  shall  be  committed,  in  any  of 
the  courts,  &c.  aforesaid  respectively;  and  the  like  process 
shall  be  as  in  actions  of  trespass  vi  et  anms  at  common  law; 
and  all  informations,  actions,  bills,  plaints,  and  suits,  com- 
menced, sued,  &c.,  by  the  attorney-general,  or  other  officer,  or 
common  informer,  in  any  of  the  king's  courts  at  Westminster, 
for  any  of  the  said  offences,  penalties,  or  forfeitures,  shall  be 
void.**  And  by  s.  2.  "The  offence  shall  be  allied  to  bare 
been  committed  in  the  county  where  such  offence  was  in  truth 
committed;  and  if,  on  the  general  issue,  the  plaintiff  or  in* 
former  shall  not  prove  the  offence,  and  that  the  $ame  was  am- 
nutted  in  tfic  county  in  which  it  is  laid,  the  defendant  shall  be 
found  not  guilty.*'  By  the  3d  section  it  is  enacted, "  that  uo 
officer  in  any  court  of  record,  shall  receive,  file,  or  enter  of 
record  any  information,  bill,"  &c.  grounded  upon  a  penal  sta- 
tute, until  the  informer  has  first  taken  an  oaUi,  which  shall 
be  entered  of  record,  before  some  of  the  judges  of  the  court, 

b  Hanii  q.  t.  ▼.  Woolford,  6  T.  R.  617. 


(130)  By  the  general  rules  of  law,  a  plaintiff  roust  declare  against 
a  defendant  within  12  months  after  the  return  of  the  writj  bat  by 
the  riiles  of  the  court  of  B.  R.,  if  the  plaintiff  does  not  deliver  hit 
declaration  within  two  terms  after  such  return,  the  defendant  msy 
sign  judgment  of  Tion.  prof.  If,  however,  the  defendant  omits  to 
sign  such  judgment,  the  plaintiff  may  deliver  his  declaration  at  any 
time  withm  the  year.  Worley  v.  Lee,  2  T.  R.  1)2.  Penny  ▼. 
Harvey,  3  T,  R.  123,    Sherson  v.  Hughes,  5  T.  R*  36. 
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that  tlie  offence  was  not  committed  in  any  other  county  than 
where*  by  the  said  information,  bill,  &c.  the  same  is  supposed 
to  have  been  committed,  and  that  he  believes  in  conscience, 
that  the  offence  was  committed  within  a  year  before  the  in- 
formation or  suit,  within  the  same  county.  By  the  4th  sec- 
tion, defendants  are  permitted  to  plead  the  general  issue,  not 
guilty,  or  nil  debet^  and  give  the  special  matter  in  evidence. 
By  the  5th  section,  several  statutes  now  obselete,  e.  g.  the 
statute  against  popish  recusants,  and  actions  for  maintainance, 
&c.  are  exempted  from  the  operation  of  this  act. 

With  respect  to  this  statute,  it  is  to  be  observed,  Ist.  That 
it  does  not  extend  to  subsequent  penal  laws^;  consequently, 
in  an  action  founded  on  stat  1-2  Ann.  c.  16.  against  usury,  it 
is  not  necessary  that  there  should  be  an  affidavit  that  the  of- 
fence was  committed  in  the  county  where,  and  within  a  year 
before,  the  action  was  brought'  (131).    2dly,  Wherever,  by 

€  Hickft*8  case,  Salk.  373.  R.  v.  Galle,  HoUod,  cited  in  Garland  v.  Burton, 

Salk.  372.  Ld.  Raym.  370.    Harris  Andr.  292. 

q.  t.  T.  Renny,  cited  in  French,  q.  t.  d  French  v.  Cozon,  Str.  1081. 
V.  Cozon,  Sir.  1081.    Heuenger  t. 


(131)  An  opinion,  however,  seems  to  have  prevailed,  that,  where 
a  subsequent  statute  |;ives  a  popular  action,  the  venue  must  be  laid 
in  the  proper  county  within  the  equity  of  21  Jac.  1.  c.  4.  The 
only  autnonty,  of  which  1  am  aware,  for  this  position,  is  a  dictum 
of  Holt,  C.  J.  in  Hick*scase,  Salk.  373.  adopted  in  Bull.  N.  P.  196. 
The  followinf^  note  of  French,  q.  t.  v.  Coxon,  (cited  in  Wymie  v. 
Belman,  5  Taunt.  754.)  which  is  fuller  than  that  in  Strange,  may 
tend  to  remove  the  doubts  which  have  arisen  on  this  point:  This 
was  an  action  brought  against  the  defendant  on  the  12  A.  st.  2* 
c.  16.  against  osury.  A  motion  was  made  to  stay  the  proceedings 
for  irregularity,  because  there  was  not  an  affidavit  annexed  to  the 
declaration,  as  is  required  by  stat.  21  Jac.  1.  c.  4.  s.  3.  But  for 
the  plaintiff  it  was  insisted,  that  the  21  Jac.  1.  did  not  extend  to 
subsequent  penal  laws,  and  Harris,  q.  t.  v.  Rayney,  £•  7  G.  2. 
B.  R.  was  cited,  which  was  an  action  commenced  on  stat.  22.  and 
23  Car.  2.  c.  19.  for  selling  cattle  alive,  &c,  and  on  motion  to  set 
aside  the  proceedings  for  want  of  an  affidavit,  it  was  holden,  that 
the  stat.  21  Jac.  1.  did  not  extend  to  subsequent  penal  laws.  Per 
Lee,  C.  J.  In  1  Salk  372,  3.  it  was  solemnly  determined,  that  the 
21  Jac.  1.  did  not  extend  to  subsequent  penal  laws:  and  that  has 
prevailed  ever  since,  whatever  the  private  opinion  of  Holt  then 
was.  So  that  offences  created  by  subsequent  statutes  must  be  go« 
verned  by  the  directions  therein  given,  as  to  the  remedies  upon 
them.  And  though  an  action  brought  on  the  st.  12  Ann.  must  be 
laid  in  the  county  where  the  offence  was  committed,  yet  this  is  by 
the  directions  of  that  statute ;  and  it  has  never  been  usual  to  annex 

2S 
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any  act  in  force  at  the  time  when  this  statute  passed,  tbe  in* 
former  might  have  sued  by  action,  bill,  plaint,  suit,  or  infor- 
mation,  in  the  inferior  courts,  as  well  as  in  the  courts  at 
Westminster,  be  is  now  confined  to  sue  in  the  former;  bat 
as  the  statute  does  not  give  any  new  jurisdiction  to  the  infe- 
rior courts*,  the  party  may  still  sue  in  the  courts  at  West- 
minster, for  all  penalties,  which  could  not,  before  the  passing 
of  that  statute,  have  been  recovered  in  tbe  inferior  coarts. 
Hence,  an  informer  may  bring  an  action  of  debt  in  the 
courts  at  Westminster',  on  the  stat  I  Jac*  c.  92.  s.  14. 
for  the  recovery  of  the  penalties  for  selling  leather,  which  has 
not  been  searched  and  sealed;  because  this  statute^  gives  no 
jurisdiction  to  the  inferior  courts  to  distribute  the  penaltiea, 
but  only  to  inquire  of  the  premises;  which  inquiry  means  in 
their  accustomed  manner,  namely,  by  indictment  or  present- 
ment, at  common  law.  ddly,Thi8  statute  applies  to  those 
penal  statutes  only,  on  which  proceedings  may  be  had  before 
the  justices  of  assize,  justices  of  the  peace^,  &c. 

By  Stat  18  Eliz.  c.  5.  s.  I.  (made  perpetual  by  statute 
27  Eliz.  c.  10.)  '*  Every  informer,  upon  any  penal  statute, 
**  shall  sue  in  proper  person,  or  by  his  attorney.*'  Hence  an 
infant  cannot  be  a  common  informer;  for  he  mrust  sue  by  pro- 
ekein  amy  or  guardian'. 

e  See  R.  ▼.  Galle,  Carth.  466.  and  Oar-  g  See  s.  60. 

land,  q  t.  V.  Burton,  Str.  1 103.  Audr.  h  Leigh  ▼.  Kent,  3  T.  R.  302. 

291.  S.  C.  -^  i    Maggs  T.  Ellis,  M.  250.  2.  B.  L 

f  Sbipman,  q.  t.  t.  Henbest,  4  T.  R.        Bull.  N.  P.  196.  and  MS. 

109.     R.  T.  Ferrii,  H.  37  O  3.  Exch. 

1  Wma.  Saund.  3 J  2.  c.  n.  (1)  S.  P. 

an  affidavit  to  the  proceedings.  Page,  Prohyn,  and  Chappel,  Ji. 
of  the  same  opinion.  So  the  rule  to  set  aside  proceedings  for  irre- 
gularity was  discharged,  by  the  opinion  of  the  whole  court.  SiDCe 
the  foregoing  note  was  written,  it  has  been  determined  that  the  stat 
31  £liz.  c.  5.  8.  2.  extends  to  subsequent  statutes,  and  by  that  sec- 
tion it  is  required  that  the  venue  shall  be  laid  in  the  proper  coaoty. 
The  question  arose  upon  the  pilot  act,  52  Geo.  3.  c.  39.  Barber,  q.  t. 
V.  Tilson,  3  M.  &  S.  429.  And  in  Whitehead  v.  Wynn,  5  M  and 
S.  427.  it  was  holden  that  the  31  Eliz.  c.  5.  extends  to  offeoces  of 
omission  as  well  as  commission,  and  consequently,  that  in  an  action 
on  the  stat.  43  Geo.  3.  c.  84.  for  non-residence,  the  Tenue  must  be 
laid  in  the  proper  county.  In  an  action  brought  to  recover  penalties 
under  the  statute  of  usury,  it  appeared  that  the  contract  was  made  in 
one  county,  and  the  money  paid  in  pursuance  of  it  in  another.  Tbe 
venue  was  laid  in  the  county  where  the  contract  was  made.  It  was 
hoiden,  that  the  venue  was  improperly  laid,  for  the  action  for  penal- 
ties, can  be  brought  in  that  county  only  where  tbe  offence  is  com- 
pleted.   Pearson  v.  M'Gowran,  3  B.  &  U.  700. 
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By  the  3d  section  of  stat  t8  Eliz.  **  No  informer  shall 
compound  with  any  person  that  shall  offend  against  any 
penal  statute,  for  an  offence  committed,  bat  after  answer  made 
in  court  to  the  suit,  nor  after  answer,  but  by  order  or  consent 
of  the  court'*  (139).  This  statute  extends  to  suits  by  com- 
mon informers  only'',  and  not  to  those  by  party  grieved;  it 
extends  however,  as  it  seems',  to  subsequent  penal  statutes, 
as  well  as  to  those  which  were  in  being  when  it  was  made. 

A  common  informer  cannot  sue  for  a  less  penalty  than  the 
statute  gives";  if  he  do,  though  he  has  a  verdict,  judgment 
will  be  arrested:  e.  g.  if  a  common  informer  were  to  sue  for 
the  single  value  of  money  won  at  play»  the  statute"  giving  the 
treble  value. 

The  exceptions  in  the  enacting  clause  of  the  statute,  which 
creates  the  offence,  must  be  negatived  by  the  plaintiff  in  his 
declaration*^;  but,  if  there  be  a  separate  proviso,  although, in 
the  same  section',  that  need  not  be  negatived  in  declaration, 
but  is  matter  of  defence,  and  the  other  party  must  shew,  it  to 
exempt  himself  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  penal  Statutes. — ^To  ah 
action  founded  on  a  penal  statute,  not  guilty,  or  nil  debet,  are 
good  pleas^.  A  savmg  proviso  may  te  given  in  evidence  on 
the  general  issue;  because,  if  the  party  is  within  the  proviso^ 
he  is  not  guilty  on  the  body  of  the  act  on  which  the  action  is 
founded;  but  another  statute,  whereby  the  defendant  is  ex- 
empted  or  discharged  from  the  penalty,  must  be  pleaded,  and 
cannot  be  given  m  evidence  on  the  general  issue'.  So  a 
recovery  in  another  action  for  the  same  offence,  cannot  be 
given  in  evidence  on  nil  debet\  but  must  be  pleaded  spe- 
cially, in  order  to  give  the  plaintiff  an  opportunity  of  reply- 
ing ntd  tiel  record,  or  that  it  was  a  fraudulent  recovery;  and 
in  pleading  this  plea,  care  must  be  taken  to  set  fo^tb  that  the 

k  Dogfaead*f  case,  2  Leon.     116.     2  o  Spierei  v.  Parker,  1  T.  R.  14L 

Hawk.  P.O.  279.    See  also  s.  6.  of  p  Steel  ▼.  Smith,  1  B.  ft  A.  94. 

the  statute.  q  Buli.N.  P.  197.  cites  Hob.  218. 

1  Pie*s  ease,  Hutt  36.  r  Oilb-Evid.  6. 

mCuimiDfbam  v.  fiennet,  T.  1  G.  1.  •  Biedon  q.  t.  v.  Hannan,  £.  12  G.  S. 
C.  B.  Bull.  N.  P.  196.  C.  B.  London  Sittings,  Syre,  C.  J. 

n  9  Ann.  c.  14.  Str.  701. 


(132)  The  court  will,  on  application  being  made,  give  the  defen- 
dant liberty  to  pay  the  penalty  into  court  with  costs.  Walker  ▼.  King, 
T.  31  G.  2.  B.  R.  Bull.  N.  P.  197.  and  MSS.  For  the  manner  m 
which  application  to  the  court  must  be  made,  and  at  what  time,  see 
Tidd's  Pr.  7th  ed.  p.  558. 
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plaiDtiff  in  the  other  action  had  priority  of  suit;  otherwise  the 
plea  will  be  bad  on  demurrer*. 

To  this  plea  of  a  prior  r^coveiy*  the  plaintiff  may  reply 
that  the  recovery  was  had  by  covin ;  and  if  the  covin  be 
found,  the  plaintiff  shall  recover,  and  the  defendant  shall  be 
imprisoned  for  two  years. 

No  release  of  any  common  person  shall  be  available  to  dis* 
charge  a  popular  action.  The  defendant  cannot  plead  severd 
matters  to  an  action  on  a  penal  statute";  because  the  stat. 
4  Ann.  c*  16.  (which^  enables  defendants  to  plead  seYenl 
matters)  contains  a  proviso  that  nothing  in  the  said  act  shall 
extend  to  actions  on  any  penal  statute. 

By  Stat.  S7  6.  3.  c.  29.  a  parishioner  is  a  competent  witoen 
to  prove  an  offence  within  the  parish,  although  the  penal^ 
or  part  thereof  is  eiven  to  the  poor  of  the  parish,  provided 
the  penalty  or  penalties  to  be  recovered  do  not  exceed  90/. 

Of  the  Fetdre.^By  stat  24  G.  9.  c.  18.  s.  3.  (reciting  that 
by  Stat.  4  Ann.  c.  16.  s.  6.  it  was  enacted,  that  every  temn 
facias  for  the  trial  of  any  issue  in  any  action  or  suit,  in  the 
king's  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  body  of  the  county,  but  with  a  proviso*  that  no- 
thing in  the  said  act  should  extend  to  any  action  or  informa- 
tion upon  any  penal  statute,  and  that  such  a  proviso  bad  beeo 
Ibund  inconvenient,)  it  is  enacted,  that  every  i^emre  fadat 
for  the  trial  of  any  issue  in  any  action  or  information  upon 
any  penal  statute,  in  the  king's  courts  of  record  at  Westmin- 
ster, in  the  counties  palatine  of  Lancaster,  Chester,  and  Dur- 
ham, and  Wales,  shall  be  awarded  of  the  body  of  the  proper 
county  where  such  issue  is  triable. 

The  proviso  in  the  stat.  16  &  17  Car.  2.  c.  8.  s.  £.  that  thii 
act  shall  not  extend*  to  any  action  or  information  on  any  pe- 
nal statute,  must  be  understood  of  popular  actions  and  iufor- 
roations,  and  not  of  remedies  given  by  statute  to  the  partia 
grieved. 

In  an  action  on  a  penal  statu te^  it  was  moved  by  the  de- 
fendant that  the  plaintiff  should  give  security  to  pay  the  coat*, 
upon  affidavit  that  he  Was  a  poor  man.  But  the  court  refused 
the  motion ;  for  the  statute  having  given  him  power  to  8ve,  it 
is  a  debt  due  to  him ;  but  if  it  appeared  that  the  actioD  was 
brought  in  a  feigned  name,  they  would  oblige  the  real  prose- 
cutor to  give  security. 

t  Jadcton  ▼.  GUliqg,  T.  15  0. 2.  Bull,  z  See  the  7Ui  secUon  of  4  Ann.  c.  16. 

N  P.  197.  a  Sewel  ▼.  Edmonton  Handled,  £.  7- 
u  Stat.  4  H.  7.  c*.  4.  Q.  1.  C.  B.  Bull.  N.P.  197.    Lorf 

X  Heyrick  v.  Foiter,  4  T.  R.  701.  King*B  MS.  231.  S.  C. 

y  See  f .  4.  V  b  Shinley  y .  RoberU,  Bull .  N.  P.  196, 7. 
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The  court  will  grant  a  new  tria1»  after  verdict  for  defend- 
ant, in  a  penal  action,  on  account  qf  a  mistake  or  misdirection 
of  the  judged;  but  where  the  case  is  properly  left  to  a  jury, 
although  they  should  draw  a  wrong  conclusion,  the  court 
will  incline  against  disturbing  the  verdict 


XL  Debt  on  Stat.  2  Gr.  2.  e.  24. — Bribery  at  Election^^ 
Provisions  of  the  Staiute^Stat.  49  6.  3.  c.  118.-*- 
Declaration-^  Evidence— Stat.  7^8  FT.  3.  c.  4.-« 
Treating  Act. 

Whereteu  a  person  is  bound  by  law  to  act  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  such  person,  on.  condition  of  the  pay« 
mentor  promise  of  money,  or  other  lucrative  situation,  to 
act  in  a  manner  which  he  shall  prescribe,  both  parties  are,  by 
such  contract,  guilty  of  bribery^ 

There  are  not  any  traces  either  of  action  or  prosecution  for 
bribery  in  elections  of  members  of  parliament,  in  the  annals 
of  Westminster-hall*,  until  after  the  legislature  inflicted 
particular  penalties  for  this  kind  of  bribery  by  stat  S  G.  3. 
c.  S4. 

Informations  for  this  offence  were  not  granted  until  about 
the  time  of  the  general  election  in  1754 ;  and  the  first  case,  in 
which  an  information  at  common  law  for  this  offence  was 
prosecuted  with  effect,  was  the  case  of  R  v,  Pitt,  T.  2  6,  S. 
B.  R.  3  Burr.  1335. 1  Bl.  R.  380.  S.  C.  (133).  From  the  nature 


«  Wilson  T.  Rastal],  4  T.  R.  753.  Cal-    d  %  Doug.  Contror.  JBlMtioDi,  400. 
craft  ▼.  Gibbs,  6  7.  R.  19.  8.  P.  e  lb. 


(133)  In  this  case,  the  defendant  having  been  coDvicted  and 
brought  up  for  judgment,  a  doubt  was  raised  as  to  the  judgment 
which  the  court  could  or  ought  to  ffive ;  the  time  limited  for  prose- 
cution, bv  Stat.  2  G.  2.  c.  24.  s.  if.  (viz.  two  years)  not  having  ex- 
pired. The  court  (after  consideration)  ordered  the  defendant  to  be 
imprisoned  for  a  short  term,  observing,  that  in  inflicting  this  punish- 
ment they  had  paid  regard  to  the  circumstance  of  the  limited  time 
for  prosecuting  upon  the  statute  not  being  expired. 

The  definitions  on  the  subject  of  bribery  in  Sir  E.  Coke,  HawJ> 
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of  this  work,  the  folIowing^  remarks  will  necessarily  be  eoor 
fined  to  Stat  9  G.  9.  c.  24. 

By  the  7th  section  of  this  statute^,  it  is  enacted,  ''That 
if  any  person  having  or  claiming  to  have  a  right  to  vote  in 
the  election  of  any  member  or  members  to  serve  for  the 
commons  in  parliament,  shall  ask,  receive,  or  tnke  any 
money,  or  other  reward,  by  way  of  gift,  loan,  or  other  de- 
vice ;  or  agree  or  contract  for  any  money,  gift,  office,  employ- 
ment, or  other  reward  to  give  his  vote,  or  to  refuse  or  to 
forbear  to  give  his  vote,  in  any  such  election^  or  if  any  per- 
son by  himself,  or  any  person  employed  by  him,  shall  by  auy 
gift  or  reward,  or  by  any  promise,  agreement,  or  security 
iQr  anv  gift  or  reward,  corrupt  or  procure  any  person  to  give 
or  to  forbear  to  give  his  vote  in  any  such  election,  such  per- 
son shall  for  every  offence  forfeit  the  sum  of  500iL,  to  be  re- 
covered, with  costs,  by  action  of  debt  in  any  of  the  king's 
courts  of  record  at  Westminster." 

By  s.  8.  *'  If  any  person  offending  against  this  act  sball^ 
within  twelve  months  next  after  the  election,  discover  aoy 
other  offender,  so  that  he  be  thereupon  convicted,  thedi»- 
coverer  (not  having  been  before  that  time  convicted  of  aoy 

f  SUt.  2  G.  a.  c.  24.  s.  7. 


kins,  and  other  writers,  on  the  pleas  of  the  crown,  extend  to  the 
corruption  of  persons  in  judicial  offices  only.  Mr.  Douglas  ascribes 
the  silence  of  tliese  writers  on  the  subject  of  bribery  at  elections  of 
members  of  parliament,  to  fear  on  the  part  of  the  judges  (at  the 
time  when  this  species  of  bribery  first  prevailed,)  that  by  exercising 
a  jurisdiction  over  this  offence,  they  should  invade  the  privileges 
and  judicial  powers  of  the  House  of  Commons.  It  was,  however, 
remarked  by  Lord  Mansfield,  C.  J.  delivering  the  opinion  of  the 
court  in  R.  v.  Pitt,  1  Bl.  R.  383.  that  bribery  at  elections,  takea 
generally,  was  and  still  is  punishable  at  common  law;  that  the 
statute  itself  (2  G.  2.  c.  24.  s.  7.)  supposed  it  to  remain  punishable 
at  common  law  by  the  words,  **  or  any  otherwise  lawfully  con- 
victed." But  it  did  not  follow  of  course,  that  the  court  was  obliged, 
ex  dehito  jwtUictf  to  grant  informations  for  bribery  at  elections  of 
members,  since  the  stat.  2.  G.  2.  which  inflicts  such  very  severe  pe- 
nalties. He  added,  that  whether  the  court  would  ever  hereafter 
grant  informations  for  this  offence  until  the  time  of  limitation  was 
expired,  would  be  a  matter  of  future  consideration.  In  R.  v.  Hey- 
don,  E.  3  G.  3.  B.  R.  3  Burr.  1387.  1  Bl.  R.  404.  S.  C.  the  judg- 
ment was  respited  until  the  limited  time  ^as  expired,  and  then  the 
court  imposed  a  fine  upon  the  defendant,  and  ordered  him  lo  be 
imprisoned. 
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offence  against  this  act)  shall  be  indemnified  and  discharged 
fromail  penalties  and  disabilities  which  he  shall  then  have 
incurred  by  any  offence  against  this  act  (134)/' 

If  a  person  give  or  promise  money  or  other  reward  to  a 
voter,  in  order  to  procure  his  vote  for  one  candidate,  although 
the  voter  afterwards  vote  for  another  candidate,  the  penalties 
of  the  statute  are  incurred  by  the  corrupter. 

In  an  action  of  debt  on  this  statute,  the  declaration* 
charged  that  the  defendant  corrupted  one  M.  to  vote  for 
Lord  V.  and  Sir  R.  B.  (two  of  the  candidates,)  by  giving  him 
a  sum  of  money.  The  fact  was,  that  M.  did  not  vote  for 
Lord  V.  and  Sir  R.  B.^  but  for  their  opponents ;  whereupon 
it  was  objected,  that  the  defendant,  as  he  did  not  by  an^ 
corrupt  agreement  procure  M.  to  vote  for  Lord  V.  and  Sir 
R.  B.  could  not  be  said  to  have  corrupted  him  so  to  do;  but 
the  court  overruled  the  objection,  on  the  authority  of  Bush 
V.  Rawlins  (135),  observing,  **  that  the  offence  was  completely 
committed  by  the  corrupter,  whether  the  party  bribed  should 
afterwards  perform  his  promise  or  break  it  (136).** 

If  a  person,  without  any  previous  agreement^,  takes  a 
sum  of  nooney,  after  the  election  is  over,  for  having  given 
his  vote  for  a  particular  candidate,  this  is  not  an  offence  witA^ 
in  the  foregoing  statute. 

To  an  action  of  debt  on  the  statute  the  defendant  pleaded 

g  Sulston  ▼.  Norton,  3  Batr.  1235.  b  Lord    Huntingtower    ▼.    Gaidiocr, 

1  Barnewall  aiid  CKuwell»  297. 


(134)  A  verdict  havitig  been  found  at  the  assizes  against  the  de- 
fendant, upon  the  7th  section  of  this  statute,  for  corrupting  certain 
voters;  the  defendant  at  the  beginning  of  the  term  next  allowing 
the  assizes,  moved,  that  judgment  upon  the  postea  might  be 
stayed,  on  the  ground  of  his  having  entitled  himself  to  the  benefit 
of  the  8th  section,  by  having  made  a  discovery  of  another  person 
offending  against  the  statute,  who  had  been  convicted  thereof  on 
his  (the  defendant's)  evidence  ;  but  the  court  rejected  the  applica- 
tion, observing,  that  this  was  not  a  case  wherein  they  oueht  to  in- 
terpose at  all  upon  motion.     Pugh  v.  Cuigenven,  3  Wils.  35. 

(135)  In  which  case  it  was  resolved,  that  the  giving  a  bribe  to  a 
person  to  forbear  voting  was  an  offence,  although  such  person  did 
not  forbear  to  vote,  but  actually  voted  for  the  opposite  candidate. 
See  the  case  in  Sayer^s  Rep.  289.  by  the  name  of  Bush  v.  Railing. 

(136)  See  remarks  on  this  case  in  Simeon's  Law  of  Elections,  2d 
edit.  p.  207,  208. 
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nil  debef :  after  verdict  for  the  plaiDtiff,  the  defendant  ap* 
plied  to  the  court  to  stay  further  proceedings.  The  grounds 
of  the  application  will  appear  froo)  a  statement  of  the  case, 
which  was  as  follows:  The  defendant,  on  the  16th  of  March, 
had  received  a  bribe  from  one  Earle :  and  on  the  same  day 
made  a  discovery  of  Earle  to  J.  S.  (an  attorney  and  commis- 
sioner to  take  affidavits)  accompanied  with  an  affidavit  of  the 
fact:  whereupon  an  action  was  brought  by  one  Bingley 
against  Earle,  and  he  was  served  with  the  writ  in  that  ac- 
tion on  the  19th  of  March.  Two  months  afterwards  the 
present  action  was  commenced,  and  the  defendant  was  served 
with  process  therein  on  the  18th  of  May.  The  two  causes 
of  Bingley  v.  Earle  and  Sutton  v.  Bishop  were  set  down 
for  trial,  at  the  assizes,  on  the  same  day ;  but,  the  cause  of 
Sutton  v.  Bishop  standing  first,  the  judge  would  not  invert 
the  order,  and  try  the  cause  of  Bingley  v.  Earie  first,  al- 
though that  action  was  commenced  first.  The  consequence 
was,  that  Sutton  obtained  a  verdict  against  Bishop.  Bingley, 
on  the  other  hand,  had  a  verdict  against  Earle,  upon  the 
evidence  of  Bishop;  but  this  verdict  came  too  late  for 
Bishop  to  avail  himself  of  it  at  the  trial,  for  a  verdict  had  al- 
ready been  given  against  him.  The  court  were  of  opinioD 
that,  under  the  circumstances  of  this  case,  Bishop  was  to  be 
deemed  a  discoverer,  within  the  meaning  of  the  8th  section; 
for  it  was  not  intended  that  the  discoverer  ahould  be 
plaintifi*  in  the  cause  wherein  the  discovery  was  made :  be- 
cause, if  no  other  witness,  there  could  not  be  a  verdict 
It  was  agreed,  however,  by  Tates,  Ashton,  and  Willes,  Js. 
(137)  that  there  could  not  be  a  new  trial,  the  verdict  being 
right :  and  that  judgment  could  not  be  arrested,  there  not 
being  error  on  the  record.  At  all  events,  the  party  must 
proceed  to  enter  up  judgment  in  Bingley  v.  Earle,  before  any 
thing  could  be  done  by  the  court ;  for  the  term  ''convicted" 
did  not  mean  convicted  by  verdict  only,  but  by  verdict  fol- 
lowed up  by  judgment.  At  length  it  was  resolved,  that 
further  proceedings  should  be  staid  by  a  special  rule,  stating 
the  particular  circumstances  of  the  ca8e(ld8). 

i  Sutton  y.  BUhop,  4  Biur.  2283. 

(137)  Lord  Mansfield,  C.  J.  was  attending  the  House  of  Lords  in 
the  Douglas  cause. 

(138)  Similar  difficulties  arose  in  the  case  of  Petrie  ▼.  White, 
3  T.  R.  5.  and  post.  p.  635.  where  an  application  was  made  for  re- 
lief, founded  on  the  11th  section  of  this  statute,  the  plaintiff  having 
been  guilty  of  wilful  delay.  The  court,  on  the  authority  of  Suttoa 
v.  Bishop,  stayed  the  proceedings  by  rule. 
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The  giving  or  promising  money  or  office  in  order  to  pro^ 
cure  the  return  of  members,  if  not  given  to  some  person 
having  a  right,  or  claiming  to  have  a  right,  to  act  as  returniue 
officer,  or  to  vote  at  such  election,  not  having  been  deemed 
bribery  within  the  meaning  of  the  preceding  statute,  suchr 
gifts  being  contrary  to  the  freedom  of  elections,  it  was^  \f 
Stat  49  G.  3.  (19th  June,  1809,)  c  118.  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared^  that  any  person  giving,  or  causing  to  be  givenv 
directly  or  indirectly,  or  agreeing  to  give  any  sum  of  money, 
gift,  or  reward,  to  any  person,  upon  any  agreement,  that 
such  person,  to  whom  such  gift  or  promise  should  be  made, 
should,  by  himself,  or  by  any  other  person  at  his  solicita- 
tion or  command,  procure,  or  endeavour  to  procure,  the  re- 
turn of  any  person  to  serve  in  parliament  for  any  county, 
&c.  or  place,  should,  if  not  returned  himself  to  parliament 
for  such  county,  &c«  for  every  such  gift  or  promise,  forfeit 
one  thousand  pounds ;  and  the  ]>erson  so  returned,  and  so 
having  given,  or  so  having  promised  to  give,  or  knowing  of 
and  consenting  to  such  gifts  or  promises,  upon  any  such 
agreement,  should  be  disabled  and  incapacitated  to  serve  io 
that  parliament  for  such  county,  &c.  and  deemed  and  taken 
to  be  no  member  of  parliament,  and  enacted  to  be,  to  all  in- 
tents and  purposes,  as  if  he  had  never  been  returned  or  elect- 
ed ;  and  any  person  receiving  or  accepting,  himself,  or  by 
any  other  person  in  trust  for  or  to  his  use,  any  such  sum  of 
money,  gift,  or  reward,  or  any  such  promise  upon  any  such 
agreement,  should  forfeit  to  his  majesty  the  value  and 
amount  of  such  sum  of  money,  gift,  or  reward,  over  and 
above  the  sum  of  five-hundred  pounds. 

The  same  section  prescribes  the  mode  of  recovering  the 
sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  the  king's  courts  of  record. 

Of  the  DedaraUon. 

The  declaration  on  the  stat  9  Geo.  2.  c.  34.  sets  forth,  by 
way  of  inducement,  the  name  of  the  county,  city,  or  bo- 
rough, where  the  election  took  place,  and  the  number  of 
members  that  it  has  been  accustomed  to  send  to  parliament, 
specifying  them  as  knights,  citizens,  or  burgesses :  it  then 
proceeds  to  aver  the  issuing  of  the  writ  out  of  Chancery,  for 
the  election  of  members  to  serve  in  parliament,  a  copy  of 
which  is  set  forth  ;  and  in  this  part  of  the  declaration,  care 
must  betaken  that  there  be  not  a  variance  between  the  writ 
set  forth  and  that  produced  in  evidence.    The  delivery  of 
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the  writ  to  the  sheriff  is  then  averred,  and,  in  some  cases,  the 
precept  of  the  sheriff  to  the  returning  oflBoer,  to  proceed  to 
an  election.  It  is  not  necessary  to  set  out  the  precept,  or 
to  state  that  the  precept  was  returned^  The  declaiatioii 
then  proceeds  to  state  the  election  by  virtue  of  the  writ,  aod 
the  names  of  the  candidates,  concluding  with  a  precise  al- 
legation of  the  offence,  which  renders  the  parties  liable  to 
the  penalties  of  the  statute ;  and,  here,  the  general  rule  of 
pleading  must  be  observed,  viz.  that  the  charge  must  be  laid 
with  sufficient  certainty,  so  that  the  party  accused  may  be 
enabled  to  defend  himself,  or  have  the  benefit  of  pleading  it 
in  bar  to  another  action  for  the  same  offence ;  consequostly 
the  nature  and  amount  of  the  bribe  must  be  set  forth:  for 
where,  in  an  action  on  this  statute,  the  declaration  merelv 
stated,  **that  the  defendant  received  a  gift  or  reward^ 
without  specifying  the  nature  of  the  bribe,  whether  rooney 
or  goods;  after  verdict  for  plaintiff,  judgment  was  arrested, 
on  the  ground  that  the  charge  was  not  laid  with  sufficient 
certainty. 

It  is  not  necessary  to  allege  in  the  declaration*,  that  the 
party  corrupted  gave  his  vote,  or  forbore  to  give  it  in  conse- 
quence of  the  bribe. 

The  eleventh  section  of  the  stat.  2  Geo  2.  c.  $4.  provides, 
'*  That  no  person  shall  be  made  liable  to  any  incapacity,  dis- 
ability, forfeiture,  or  penalty,  by  this  act  imposed,  unless  pro* 
secution  be  commenced  within  two  years  after  such  incapa- 
city, &c  shall  be  incurred ;  or,  in  case  of  a  prosecution^  ^ 
same  be  carried  on  without  wilful  delay. 

The  Stat  9  G.  9.  c.  38.  after  reciting  the  preceding  section, 
and  also  reciting  that  prosecutions  may  be  commenced  by 
suing  out  writs  against  the  persons  so  offending,  witbin  two 
years  after  incurring  any  incapacity,  &c.  imposed  by  that  act, 
and  the  persons  so  suing  out  such  writs  may  delay  to  serve 
the  same  without  giving  the  person  sued  any  notice  thereof, 
by  reason  of  which  practice,  the  said  provision  for  lioQiting 
the  time  of  the  prosecution  of  persons  so  oftendiog  may  be 
evaded ;  for  explaining  and  amending  the  said  provision, 
enacts,  ^  That  no  person  shall  be  made  liable  to  ^ly  inca- 
pacity, &c.  unless  such  person  has  been,  or  sbafl  be.actually 
and  legally  arrested,  summoned,  or  otherwise  served,  with 
any  such  original  or  other  writ  or  process,  within  the  space 
of  two  years  after  anv  offence  agaiust  the  said  act  has  been 
or  shall  be  committed." 

k  Mead  v.  Robinfon,  Willet,  422.  mBush  ▼.  Rawlins,  B.  R.  T.  29  a  30 

1  Davy  V.  Baker,  4  Burr.  2471.  G.  2.  Say.  Rep.  289. 
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It  may  be  remarked,  that  this  section  of  the  0  Geo.  9.  eX' 
plains  the  first  part  of  the  eleventh  section  of  the  ^  Geo.  9* 
c  94.;  but,  at  the  same  time  that  it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
such  party  of  the  advantage  of  that  defence,  which  ^was  in* 
troduced  in  the  second  branch  of  that  proviso,  and  which  re- 
lates to  the  wilful  delay  in  the  carrying-on  of  prosecutions. 

An  act  of  bribery  was  committed  in  September,  1780*. 
An  action  of  debt  was  brought  for  this  offence,  on  the  stat. 
2  Geo.  2.  c.  94.  The  declaration  was  delivered  in  May,  1789; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
1782;  in  which  term  the  plaintiff  gave  notice  of  trial  for  the 
next  summer  assizes;  but  the  record  was  not  carried  down 
to  trial  until  the  summer  assizes,  1788,  when  it  was  tried,  and 
a  verdict  given  for  the  plaintiff.  In  Michaelmas  Term  fol- 
lowing, the  defendant  obtained  a  rule  for  staying  all  further 
proceedings,  which  rule  was  made  absolute  in  the  next  term; 
the  court  being  of  opinion,  1st,  that  as  the  plaintiff  had  not 
assigned  any  reason  for  the  delay,  such  delay  must  be  consi- 
dered wilful  within  the  meaning  of  the  eleventh  section  of 
the  Stat.  9  Geo.  9.  c.  94;  2d,  that  the  defendant  might  take 
advantage  of  the  delay,  by  an  application  to  the  court  on 
motion;  although  by  this  proceeding,  the  objection  would 
not  appear  on  the  record,  and  the  judgment  of  the  court 
could  not  be  reviewed  in  a  court  of  error;  ddly,  that  al- 
thoogh  the  defendant  might  have  claimed  the  benefit  of  the 
statute  at  an  earlier  stage  of  the  cause,  yet  he  was  still  enti- 
tled to  it;  because  the  application  might  be  made  at  any  time 
before  judgment,  the  legislature  having  said,  that  if  one  party 
be  guilty  of  a  wilful  delay,  the  other  party  should  not  be  pu- 
nished. It  was  to  be  considered,  therefore,  not  as  a  matter 
of  favour,  but  of  justice  and  of  law,  that  the  plaintiff  should 
iiot  recover. 

Evidence. 

As  b^  the  eleventh  section  of  the  stat  2  Geo.  9.  c.  24., 
proceedmgS'for- the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  ]>enalty  incurred,  it  is  incum- 
bent on  the  plaintiff  to  shew  that  the  action  was  commenced 
within  that  period;  either  by  the  record,  or  in  case  it  doea 
not  appear  on  the  face  of  the  record  that  the  action  was  com- 
menosd  within  the  limited  period,  then  by  the  production  of 
the  writ 

n  Petrie  ▼.  White,  3  T.  E.  5. 
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In  an  action  on  ibis  statute  against  the  defendant?,  for  cor- 
rupting a  voter  at  the  election  of  members  of  parliametitfor 
the  borough  of  Heydon  in  Yorkshire,  the  declaratioD  alleged 
the  Issuing  of  the  precept  to  the  returning  officer,  but  did  doI 
state  that  such  precept  was  returned.  To  prove  the  mmg 
of  the  precept,  the  under-sheriff  produced  the  precept  itself 
under  the  sheriff's  seal  of  office,  together  with  the  indeDtuie; 
which  indenture,  without  the  precept,  had  been  returaed  with 
the  writ  by  the  sheriff,  the  under-sneriff  proving  the  practioe 
there  to  be,  not  to  return  the  precept  together  with  the  in* 
denture.  It  was  objected,  on  the  part  of  the  defendant,  that 
the  precept  ought  to  have  been  returned  with  the  indeotore, 
and  filed  in  Chancery;  and  that  a  copy  of  the  precept  od i^ 
cord  ought  to  have  been  produced.  But  the  court  overruled 
the  objection,  observing,  that  it  was  not  laid  in  the  declaiap 
tion  that  the  precept  was  returned,  but  only  that  such  pre- 
cept issued ;  and,  thertfore^  they  were  of  opinioo,  that  the 
evidence  produced  was  sufficient 

In  an  action  for  bribery',  the  declaration  stated  the  pre- 
cept to  have  been  directed,  to  the  mayar  onfy^  but  the  pre- 
cept, which  was  proved,  was  directed  to  the  mayor  ad 
burgesses;  the  Question  was,  whether  the  precept  that  was 

? roved  supportea  the  declaration?    The  Court  of  Commoo 
leas  was  of  opinion  that  it  did,  and  gave  judgment  for  the 
plaintiff. 

So  where  the  declaration  stated  the  precept  to  have  been 
directed  to  the  bailiffs  and  jurats  of  S\  but  the  precept  pro- 
duced in  evidence  was  directed  to  the  bailiff  (in  the  singular 
number,)  and  jurats,  it  was  holden,  on  the  authority  of  the 
preceding  case,  that  the  variance  was  immaterial. 

So  where  in  an  action  on  this  statute',  the  declaration  re- 
cited the  writ  to  the  sheriff  for  the  election  of  membere  to 

o  Mead  t.  Lake  RobimoD,  Willet,  425.        q  Wane  t.  Harbin,  S  H.  Bl.  113. 
p  Cuming  t.  Sibley,  C.  B.  £.  0  O.  3.        z  King  t.  Pippet,  J  T.R.  S35. 

(139)  cited  by  BuUer,  J.  in  King  v. 

Pippet,  1  T.  R.  239. 


(139)  This  case  was  afterwards  brought  before  the  Court  of  Kiog^ 
Bench  by  writ  of  error,  on  the  ground  that  the  judgment  bad  be» 
entered  for  damages,  as  well  as  the  debt ;  whereas  damages  eoow 
not  be  giTen  in  a  popular  action  for  detention  of  tbe  debt,  no  inter- 
est attaching  in  the  plaintiff  before  action  brought ;  and  of  this  opK* 
nion  were  the  court,  who  directed  the  judgment  to  be  reversed  bcjH 
as  to  the  damages,  and  the  costs,  which  were  incorporated  with  tbe 
damages.     4  Burr.  248d. 
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«erve  in  parliamenty  and  then  proceeded  to  state  that  the 
Bheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton»  which  concluded  in  these  words :  "  and  if  the  said 
election  so  made,  distinctly,  and  openly,  under  the  seal  of 
the  portreeve,  and  the  seals  of  those  who  should  be  present 
at  such  election,  the  said  portreeve  should  certify  to  the 
said  sheriff,  so  that  the  said  sheriff  should  certify  to  his  said 
Majesty,  in  his  said  Majesty's  Chancery,  at  the  day  and 
place  aforesaid,  without  delay,  remitting  to  the  said  sheriff 
one  part  of  the  aforesaid  indentures,  so  that  the  said  sheriff 
might  remit  the  same  to  his  said  Majesty,  annexed  to 
his  Majesty's  writ*'  The  precept,  when  produced  at  the 
trial,  had  not  the  word  'Sf,'*  upon  which  Eyre,  Baron, 
nonsuited  the  plaintiff  for  the  variance.  But  the  Court  of 
King's  Bench  set  aside  the  nonsuit;  and  Buller,  J.  said, 
**  The  declaration  in  this  case  is  much  longer  than  it  need 
have  been.  There  is  not  any  necessity  to  set  out  the  pre^ 
cept ;  but  being  set  forth,  the  question  is  whether  the  vari- 
ance be  or  be  not  material?  I  think  it  is  impossible  for 
any  person  to  read  this  part  of  the  declaration  without 
knowiDg  what  it  should  be;  every  one  must  see  by  it  that 
the  portreeve  is  absolutely  to  certify  to  the  sheriff,  &c« 
The  insertion  of  the  word  *  if  is  a  mere  mistake.  The 
sense  of  the  precept,  as  stated  in  the  declaration,  is  the  same 
as  that  which  was  proved ;  it  commands  the  returning  of- 
ficer to  proceed  to  an  election.  Therefore,  as  this  is  not  a 
variance  m  sense,  I  am  of  opinion,  that  the  nonsuit  should  be 
set  aside." 

A  copy  of  the  poll  taken  at  an  election  for  members  of  par- 
liament*, examined  with  the  orieinal,  and  signed  by  the  re- 
turning officer,  is  admissible  evidence ;  for  being  signed  by 
the  officer,  it  may  be  considered  as  an  original ;  or  if  it  be  a 
aigned  copy,  it  is  admissible  in  evidence  as  such,  on  the  same 

ground  as  copies  of  books  of  a  public  nature,  registers  of 
irths,  marriages,  burials,  &c.  (140). 

If  A.  applies  to  B.  who  has  not  any  right  to  vote,  and 
bribes  him  to  vote  for  C.  and  D.,  and  d.  actually  gives  his 
vote  for  them,  A.  is  equally  guilty  under  this  statute,  as  if 

B  1  Mead  ▼.  Robinson,  Willes,  424. 


(140)  In  R.  V.  Hughes,  H.  1  G.  2.  B.  R.  (cited  Willes,  424.)  the 
copy  of  the  poll  of  the  election  of  a  mayor  was  holden  to  be  good 
evidence. 
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B.  had  been  entitled  to  vote :  for  the  words  of  the  statute 
are«  **my  person  who  hath,  or  claimeth  to  Aa«e  a  rigfatto 
▼ote." 

Hence,  where  the  declaration  chai^ged  that  A.  B.  had  a 
right  to  vote,  and  did  vote* ;  and  it  was  proved  that  A.  B. 
voted,  and  that  his  name  was  entered  on  the  poll,  and  that 
the  defendant  gave  him  money  for  his  vote ;  but  it  was  not 
proved,  that  A.  B.  had  a  right,  the  court  of  B.  R.  held  the 
evidence  conclusive  against  the  defendant 

So  where  in  the  declaration  it  was  stated,  that  the  de- 
fendant corrupted  one  P.  B.  having  a  right  to  vote  in  the  elec- 
tion, to  give  his  vote  for  certain  candidates  (141),  and  it  was 
proved,  that  P.  B.  did  actually  vote;  but  there  was  not  any 
evidence  given  of  his  right  to  vote ;  the  court  were  of  opi- 
nion, that  it  was  not  necessary  either  to  allege  in  the  declara- 
tion, or  to  prove  that  the  person  corrupted  had  a  right  to 
vote  (142);  that  the  giving  money  to  a  person  for  bis  vote, 
and  he  standing  by  the  presiding  officer*  at  the  election  and 
giving  his  vote,  which  is  received  and  not  objected  to,  or 
controverted,  is  evidence  of  the  party  bribed  having  a  right, 
proper  to  be  left  to  a  jury,  although  it  be  not  concluaiTe 
evidence  of  such  right ;  and  on  the  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt,  the  court  gave  judgment  for  the 
plaintiff. 

The  party  receiving  the  bribe  (although  partieept  crJmtMi] 
is  a  competent  witness  to  prove  the  offence  committed'. 

So  it  has  been  holden,  that  the  party  giving  the  bribe, 
e.  g.  the  agent  of  one  of  the  candidates,  is  a  competent  wit- 
ness to  prove  the  fact,  in  a  case  where  two  years  bad  elapsed 
from  the  time  of  the  offence  committed  ;  although  it  was  ob- 

t  Comb  V.Pitt,  cited  in  Riggy.  Car-    x  Phillips  v.  Fowler,  £.  SU.S.  C.& 

genven,  2  WiU.  398.  per  Eyre,  C.  J.  Bush  v.  Ralliof,  T. 

u  Riffg  y-  Curgenveo,  2  Wils.  395.  29  &  30  G.  2.  fi.  R.  Say.  Rep.  289. 

8.  P. 


(141)  It  was  Qot alleged  that  the  party  bribed  gave  his  vote;  nor, 
indeed,  is  such  allegation  necessary.  See  ante*  tit  DeclaiatioD, 
Bush  V.  Railing. 

(142)  So  in  Lilly  v.  Come,  Worcester  Sum.  Ass.  1774.  MSS. 
Burland,  B,  held  that  it  was  immaterial  whether  the  party  cor- 
TDpted  had  a  right  to  vote  or  not,  as  the  corrupter  thought  he  hsd, 
and  the  party  corrupted  claimed  to  have  a  right  to  vote,  althoup 
upon  discussion  of  his  right  afterwards  it  should  turn  out  that  be 
had  none. 
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jected  that  be  vr^s particeps  crinUnis,  and  so  swore  to  excuse 
himself^  (143). 

So  a  person  claiming  to  be  tbe  first  discoverer  of  the  bribery 
of  the  defendant*,  and  meaning  to  avail  himself  of  it,  if  neces- 
8ary,  in  case  of  the  defendant's  conviction  (144.) 

y  Mead  ▼.  Robinson,  WiIIe8,422.         s  Heward  ▼.  Shipley,  5  East,  180. 


(143)  According  to  a  manuscript  note  of  this  case,  (cited  by 
Lawrence,  J.  4  East,  185.)  Mr.  J«  Abney  conceived,  that  the  ob- 
jection went  merely  to  the  credit  of  the  witness,  and  not  to  his  com- 
petency. The  other  judges  put  it  on  the  ground  that  the  two 
years  had  expired.  The  grounds  of  the  decision,  as  stated  in 
Wille8*s  Rep.  424,  5.  were  these,  1st,  that  two  years  had  elapsed 
since  the  offences  were  commhted,  and,  therefore,  that  neither  the 
agent  nor  the  person  bribed  could  be  prosecuted  under  the  act ;  2d, 
admitting  the  offences  had  been  recently  committed,  yet  the  agent 
could  only  be  considered  as  an  accomplice,  and  as  such  was  a  com* 
petent  witness  :  3d,  that  in  this  particular  case,  tbe  legislature, 
by  holding  out  inducements,  and  offering  an  indemnity  (2.  G.  2. 
c.  24.  8.  8.)  to  offenders  to  discover  and  bring  other  offenders  to  pu- 
nishment, impliedly  made  the  discoverers  legal  witnesses.  And 
they  relied  on  the  case  of  Phillips  v.  Fowler,  8  u.  2.  in  which  Eyre, 
C.  J.  had  admitted  an  accomplice  under  the  same  circumstances  to 
be  a  witness. 

(144)  **  By  the  8th  section  of  the  statute  under  consideration,  it 
is  enacted,  that  any  offender  against  the  act,  discovering  within  a 
certain  time,  any  other  offender  within  the  act,  so  that  the  person 
8o  discovered  be  thereupon  convicted,  the  discoverer,  not  having 
T)een  before  that  time  himself  convicted  of  the  offence,  shall  be  in- 
demnified and  discharged  from  all  penalties  and  disabilities  in- 
curred under  the  act,  that  is,  he  shall  have  the  benefit  of  using  tbe 
verdict  against  the  other  offender  for  his  own  indemnity.  Now,  it 
is  not  probable  that  the  legislature  would  have  made  that  provision 
with  regard  to  a  discoverer,  unless  they  had  intended  he  should  be 
a.  witness ;  for  if  he  were  not,  such  a  provision  would  be  almost  nu- 
gatory and  useless ;  it  would  be  holding  out  an  inducement  for 
parties  to  make  a  discovery,  and  when  made,  they  would  be  pre- 
cluded the  benefit  of  it.  1  think,  therefore,  that  the  statute  has 
given  a  parliamentary  capacitation  to  the  witness  through  whom  the 
fact  is  aiscovered,  and  who  might  otherwise  at  common  law  have 
been  incapacitated.*'  Per  Lord  Ellenborough,  C.  J.  in  Heward  v. 
Shipley,  4  East*8  R.  183.  It  may  be  remarked,  that  in  Bingley  v. 
Earle,  (mentioned  in  the  case  of  Sutton  v.  Bishop,  4  Burr.  2284.) 
the  pkintiff  obtained  a  verdict  on  the  evidence  of  Bishop,  the  dis- 
coverer, and  it  does  not  appear  that  an  objection  was  talken  to  his 
testimony. 
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The  testimony  of  a  quaker  upon  bis  affirmation  is  admii- 
sible  in  this  actioD\ 

In  an  action  on  this  statute,  Christopher  Savile,  Esq.  wn 
called  as  a  witness^  He  had  been  indicted  for  perjury  it 
the  common  law,  found  guilty,  and  stood  in  the  pilloiy  io 
Mark  Lane,  pursuant  to  the  judgment  of  the  court,  and  after- 
wards received  the  king's  pardon.  Lord  Ellenborougb,  C  J. 
held,  that  he  was  a  competent  witness,  admitting  howe?er, 
that  it  would  have  been  otherwise  if  he  had  been  coovicted 
on  the  statute. 


Stat.  7  ^  8  ^.  3.  c.  4.  Treating  Act. 

It  may  not  be  improper  to  subjoin  to  this  section  the  fint 
clause  of  the  statute  7  &  8  W.  3.  c.  4.  (commonly  known  by 
the  name  of  the  Treating  Act)  Whereby  it  is  enacted,  "  That 
no  person  hereafter  to  be  elected  to  serve  in  parliament  for 
any  county,  city,  town,  borough,  port,  or  place,  within  En;* 
land,  Wales,  or  Berwick-upon-Tweed,  alter  the  teste  of  the 
writ  of  summons  to  parliament,  or  after  the  teste,  or  the  issti- 
ing  out  or  ordering  of  the  writ  or  writs  of  election,  upon  the 
calling  or  summoning  of  any  parliament,  or  after  any  such 
place  becomes  vacant,  shall  by  himself,  or  by  any  other  means 
on  his  behalf,  or  at  his  charge,  before  his  election,  diVfc^  or 
indirectly^  give,  present,  or  allow  to  any  person,  having  voice 
and  vote  in  such  election,  any  money,  meat,  drink,  entertaio- 
ment,  or  provision,  or  make  any  present,  gift,  reward,  or 
entertainment,  or  shall  at  any  time  hereafter,  make  any  pro- 
mise, agreement,  obligation,  or  engagement,  to  give  or  atlov 
any  money,  meat,  &c.  to  or  for  any  such  person  in  particular, 
or  to  any  such  county,  city,  &c.  in  general,  or  to  or  for  the 
use,  advantage,  employment,  profit,  or  preferment  of  any 
such  person  or  place,  in  order  to  be  elected,  or  for  being 
elected  to  serve  in  parliament  for  such  county,  city,  &c" 

An  action  was  brought  by  an  innkeeper  against  two  can- 
didates^ (at  an  election  of  representatives  in  parliament  for 
the  borough  of  Ipswich]  upon  a  bill  for  provisions  furnished 
to  the  voters.  The  bill  consisted  of  three  descriptions  of 
charges :  1st,  for  provisions  furnished  before  the  teste  of  the 
writ;  2d,  for  ditto  after  the  teste  of  the  writ  to  voters  resi- 
dent in  the  borough  ;  dd,  for  ditto  to  voters  not  resident  in 

a  Atcheson  v.  Everitt,  Cowp.  382.  c  Ribbans  v.  Cricket  and  aDoUier,C.B> 

b  Dover  v.  Mestaer,  London  sittingft        £.  1798.  1  B01.&  Pal.  t{64. 

aft«r  M.  T.  42  G.  3.  B.  R.  5  Esp.  N. 

P.  C.  94. 
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tlie  borough.^  The  defeodants  paid  money  into  court  suf- 
ficient to  cover  the  chare^es  of  the  first  and  last  descriptions ; 
a  verdict  having  been  found  for  the  plaintiff,  a  motion  was 
made  for  a  new  trial,  on  the  ground  of  a  part  of  the  cause  of 
action  being  illegal,  by  the  above-mentioned  statute.  The 
court  made  the  rule  for  a  new  trial  absolute.  Eyre,  C.  J.  ob- 
serving, that  the  contract  was  bottomed  in  malum  prohibitum 
and  consequently  the  court  could  not  enforce  it  The  legis- 
lature had  drawn  a  strict  line,  which  was  not  to  be  de- 
parted from ;  it  is  said,  that  after  the  teste  of  the  writ,  no  meat 
or  drink  should  l>e  given  to  the  voters  by  the  candidate ; 
and  that  being  the  case,  the  court  could  not  ^ive  any  assist- 
ance to  the  plaintiff,  consistently  with  the  pnnciples  which 
had  govemeo  the  courts  of  justice  at  all  times.  The  counsel 
for  the  plaintiff  having  ni^ed,  that  part  of  the  provisions 
having  been  furnished  to  voteriB  resident  at  a  distance  from 
the  borough,  and  the  verdict  being  good  as  to  that  part  of  the 
demand,  tne  plaintiff  might  apply  the  money  paid  into  court 
to  any  other  part  which  be  might  think  proper.  Eyre,  C.  J. 
in  answer  to  this  argument,  said,  that  such  payment  was  an 
admission  of  a  leg^S  demand  only,  and  the  court  could  not 
allow  it  to  l>e  applied  to  an  illegal  account 

It  is  to  l>e  observed,  that  although,  in  the  foregoing  case» 
money  was  paid  into  court  to  cover  the  demand  for  provisions 
furnished  to  non«resident  voters,  yet  the  statute  makes  no  dif- 
ference between  resident  and  non-resident  voters.  Hence,  an 
action  cannot  be  maintained  by  an  innkeeper  against  a  can- 
didate for  provisions  supplied  to  non-resident,  any  more  than 
to  resident  voters,  ij^ier  tie  teste  of  the  wrii^. 

d  Lofbouae  ▼.  WhartOD,  Burbim  oss.  1808.  Cor.  Wood,  B.  1.  Camp.  N.  P. 

C.550.n. 
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DECEIT. 


I.  Ctfike  AcHcm  <m  ike  Caw  m  Nature  ftfD^eek. 

1*  Onan  implki  'fTarranty. 

2.  On  an  expret$  JFarranti^  and  herein  of  the  Sale  iuid 
Warranty  of  Hanet. 

II.  Of  ike  modem  Action  oh  the  'Caee  grounded  on  frattiu' 
lent  Mierepreeeniatum  by  Persons  not  Pariiet  io  the 
Contract. 


L  Oftlte  Action  on  the  Case  in  Nature  qf  Deceit^ 

1 .  On  on  implied  Warranty. 

2.  On  on  exjpress  Warranty^  and  hertin  of  thfi  Sah  ai 
Warranty  of  Horses, 

I.  On  an  impSed  Warranijf  {I). — Ak  action  on  the  esse, 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled* ;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  which  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case, 

a  9H.6.53.b.  1  RoLAbr.  90.(P.)p1.3.S.a  cited  by  UwreDce,J.inFuluiiioa 

Y.  Lee,  2  East,  323. 


(1)  **  By  the  civil  lav  every  person  is  bound  to  warrant  the  thing 
that  he  sells  or  conveys,  although  there  be  no  express  warranty; 
but  \he  common  law  binds  him  not,  unless  there  be  a  warraniyi 
either  in  deed  or  in  law,  for  caioeat  emptor.**     1  Inst.  102.  a. 
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in  nature  of  deceit,  will  lie  against  him;  kecanwd  it  10  a  war* 
ranty  in  law^  f8). 

In  cases  of  this  kind,  however,  which  are  grounded  merely 
on  the  deceit,  it  is  essentially  necessary  that  the  knowledge 
of  the  party ,  or  as  it  is  technically  termed,  the  scienter,  should 
be  averred  in  the  declaration,  and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration: 

For  where  in  an  action  on  the  case,  in  nature  of  deceit^  it 
was  stated  in  the  declaration,  that  the  defendant  had  sold  cer- 
tain goods,  as  his  own  goods,  to  the  plaintiff,  when  in  truth 
they  were  the  goods  of  another  person :  it  was  holden,  that 
this  declaration  would  not  maintain  the  action,  for  want  of 
an  averment,  that  the  defendant  sold  the  goods  Mens  that 
they  were  the  goods  of  another  person ;  and  there  was  judg- 
ment for  the  defendant 

So  where  the  declaration  stated,  that  the  defendant  being 
a  goldsmith^  and  having  skill  in  precious  stones,  sold  a  stone 
to  the  plaintiff  for  a  sum  of  money  affirming  it  to  be  a  Be- 
zoar  stone,  whereas,  in  truth,  it  was  not  a  bezoar  stone.— 
After  verdict  and  judgment  for  the  plaintiff  in  B.  R.  it  was 
adjudged,  on  error  in  Uie  Exchequer  Chamber,  that  the  de- 
claration was  bad,  because  it  was  not  averred,  that  the  de- 
fendant knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted 
it  to  be  a  Bezoar  stone  (3). 

b  Adm.  0  H.  S.  63.  b.  d  Chandelor  ▼.  lopus,  Cro.  Jac.  4. 

c  Dale^s  case,  Cio.  EU^.  44. 


(2)  **  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant? 
for,  if  I  buy  of  you  a  boise,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horse  be  unsound,  I  shall  have  writ 
of  trespass  on  my  case,  and  shall  aver,  that  you  sold  me  the  horse, 
knowing  it  to  be  unsound.**  Per  Paston,  J.  20 IL  6. 35.  a.  It  seems, 
that  by  the  term  **  covenant,'*  in  this  passage,  must  be  understood 
{mplUa  promise^  or  warranty^ 

(3)  Li  the  time  of  this  decision  great  strictness  was  required  in 
the  sdlesation  of  a  warranty*  It  was  then  essentially  necessary 
that  it  should  appear  on  the  face  of  the  declaration,  that  the  war* 
ranty  was  contemporaneous  with  the  sale*  The  usual  and  sorrest 
form  for  this  purpose  was,  that  the  defendant  warranthaudo  Ma- 
didU  (See  Cro*  Jac.  630.)  It  was  on  this  ground,  and  not  on  the 
ground  of  any  distinction  in  terms  between  an  affirmation  and  a 
warranty,  as  I  conceive,  that  the  court,  in  Chandelor  v.  Lopus,  ob- 
served, that  there  was  not  an  averment  of  warranty*  It  must  be 
admitted,  however,  that  the  language  of  the  reports*  oountenancts 

*  See  Harf^T.YouDg,  Telv.SO. 
2T2 
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-  "9.  The  acient'^r  mast  be  proved : 

In  an  action  on.the  case'',  for  selling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A.;  it  appeared,  that 
the  defendant  bought  the  horse  in  Smithfield,  but  had  not 
taken  the  usual  precaution  of  having  the  horse  legally  toiled; 
yet  as  the  plaintiff  could  not  prove,  that  the  defendant  knew 
that  the  horse  belonged  to  A.,  the  plaintiff  was  nonsuited: 
for  the  scienter  or  fraud  is  the  gist  of  the  action  where  there 
is  not  a  warranty;  if  there  be  a  warranty,  then  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  none 
and  also  of  his  qualities  (4). 

So  where  the  declaration  stated  ^  that  the  plaintiff  bargained 
with  the  defendant  to  buy  of  him  a  musket,  as  a  sound  and 
perfect  musket,  for  the  price  of  two  guineas  and  a  half,  and 
that  the  defendant  knowing  the  musket  to  be  unsound  and 
imperfect,  sold  the  same  to  the  plaintiff  as  a  sound  and  per- 
fect musket,  &c.  Plea,  N.  G.  Lord  Kenyon,  C.  J.  held  it  to 
be  necessary,  that  the  scienter  should  be  proved. 

2*  On  an  express  Warranty. -^Kik  action  on  the  case,  in 
jiature  of  a  writ  of  deceit,  may  be  maintained  against  any 
person  who  deceives,  by  a  false  assertion,  and  thereby  in- 
jures another  who  has  placed  a  reasonable  confidence  in 
hini  (6) ;  as  where  a  party'  in  possession  of  a  personal  chattel 

e  SpriDgweU    ▼.    AUeo,    Alejro,    91.    g  CroMe  v.  Qudner,  1  W.  ft  U.  E  R. 

2  £asU*a  R.  448.  •.  (a.)  6.  C.  Caith.  90.  CDmb.  142.  S.  C    See 

f  BowdiDg  T.  Mortimer,  ft  East,  460.        alio  Medina  v.  StoogiitoD,  Tr.  IS 

n*  (a-)  W.  3.  h.  R.  Salk.  310.  Ld.  Raym. 

603. 8.  C. 


this  distinction,  frivolous  as  it  may  seem  to  modem  readers.  See 
farther  on  this  subject  the  opinions  of  Holt,  O.  J.  in  Medina  ▼• 
Stoughton,  Salk.  210.  Ld.  Raym.  693.  S.  C.  and  of  Buller,  J.  in 
Pssley  V.  Freeman,  3  T.  R.  57.  As  to  what  would  be  sufficient 
evidence  to  support  the  warrantisttndo  vendiMty  see  Holt's  opinion 
in  Lisney  ▼.  Selby,  Ld.  Raynu  1120. 

(4)  It  is  to  be  observed,  that  actions  on  the  case,  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  these  actions 
on  the  case  in  the  nature  of  deceit  on  implied  warranties;  bat  this 
distinction  between  them  ought  to  be  attended  to :  that  in  actions 
on  the  case  in  the  nature  of  deceit,  the  gravamen  is  the  deceit,  and 
the  gist  of  the  action  is  the  scienter;  but  in  the  action  for  breach 
of  warranty,  the  gravamen  is  the  breach  of  warranty;  and  where 
the  pkiintin  declares  in  tort  for  such  breach,  it  is  not  necessary  to 
allege  4he  scienter,  nor,  if  alleged,  to  prove  it.  Williamson  v.  Al- 
lison, 3  £ast,  446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  toit, 
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sells  it»  and  at  the  time  of  sale  affirms  it  to  be  bis  own,  wbea 
in  truth  it  belongs  to  another,  the  vendee  may  recover  a  com- 
pensation in  damages  for  such  injury  as  he  can  prove  to  have 
been  sustained  in  consequence  of  this  deceit;  for  the  posr 
session  of  a  personal  chattel  is  a  colour  of  title,  and  it  is  but 
a  reasonable  confidence  which  the  vendee  places  in  the  ven-. 
dor,  when  he  affirms  it  to  be  his  own. 

But  where  the  affirmation  is  (as  it  is  termed  in  some  of  the 
books)  a  nude  assertion ;  that  is,  where  the  party  deceived 
may  exercise  his  own  judgment;  as  where  it  is  mere  matter 
of  opinion,  or  where  he  may  make  inquiry  into  th^  truth  of 
the  assertion,  and  it  becomes  bis  own  fault  from  laches,  that 
he  is  deceived  i  in  this  case  an  action  cannot  be  main- 
tained (6). 

As  if  A.,  being  possessed  of  a  term  for  years^,  oiTers  to  sell 
it  to  B.,  saying  tnat  a  stranger  would  have  given  A.  a  certain 
sum  of  money  for  this  term,  whereas,  in  truth,  that  sum  had 
not  been  offered  to  A.,  an  action  on  the  case  will  not  lie,  al- 
though B.  was,  by  such  affirmation,  deceived  in  the  value. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  share  in  a  trade,  against  the  buyer,  who  has 
persuaded  him  to  sell  it,  at  a  certain  price,  by  a  representa- 
tion that  certain  partners,  whose  names  he  will  not  disclose, 

b  1  R.  A.  101.pl  16.  a4jadged. 


but  it  was  observed  bv  Grose,  J.  in  Paslejr  v.  Freeman,  3  T,  R.  54. 
that  all  the  cases  of  deceit  for  misinformation  might,  as  it  seemed 
to  him,  be  turned  into  actions  of  assumpsit. 

(6)  The  case  of  Bayly  v.  Merrel,  Cto.  Jae.  386.  and  3  Bulst.  94. 
affords  an  useful  illustration  of  this  rule. 

Another  class  of  cases,  on  fraudulent  affirmatioDs,  for  which  an 
action  cannot  be  maintained,  was  mentioned  by  Grose,  J.  in  Pasley 
v.  Freeman,  3  T.  R.  55.  that  is,  where  the  affirmation  is,  that  the 
thine  sold  has  not  a  defect  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  argument  in  Bayly  v.  Merrel,  Cro.  Jac.  387. 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  ana  the  horse  has  one  eye  only ;  in  such  case  the  purchaser, 
unless,  as  is  quaintly  observed  in  one  of  the  year  books,  he  be 
blind,  is  remediless ;  for  vigilanHbtts  non  dormientibus  jura  nibvs- 
ntunt.  See  also  Dyer  v.  Har^ve  and  others,  10  Ves.  507.  where 
Sir  William  Grant,  M.  R.  said,  that  it  was  holden  at  law,  that  a 
warranty  is  not  binding,  where  the  defect  is  obvious,  and  put  the 
case  of  a  horse  with  a  visible  defect ;  and  of  a  house  without  roof  or 
windows,  warranted  as  in  perfect  repair* 
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tre  to  bd  joint  purcbasers,  and  that  tlitty  will  give  no  mm, 
althoUgb  in  truth  they  had  authorized  the  defendant  to  pur- 
chase it,  doing  the  best  he  could^  and  although  the  defendaot 
charged  them  with  a  higher  price  than  he  gave*. 

It  being  usual  in  the  sale  by  auction  of  drugs,  if  they  are 
aea  damaged,  to  express  it  in  the  broker^s  catalogue,  and 
drugs  which  are  repacked,  or  the  packages  which  are  dis- 
coloured by  sea-water,  baring  an  inferior  price,  aldiough 
not  damaged,  the  defendants,  who  had  purchased  some  sea- 
damaged  pimento,  repacked  it,  and  advertised  it  in  catalosues 
which  dia  not  notice  that  it  was  sea-damaged  or  repacked, 
bat  referred  it  to  be  viewed,  with  little  facility*  however,  of 
Ttewing  it:  they  exhibited  impartial  samples  of  the  quality, 
and  sold  it  by  auction.  Held  that  this  was  equivalent  to  a 
aale  of  the  goods,  as  and  for  goods  that  were  aot  sea-damaged, 
and  that  an  action  lay  for  the  fraud^. 

N.  An  action  on  the  case  will  lie  for  a  breach  of  warranty 
upon  the  sale  of  a  chattel,  although  the  purchaser  has  not 
paid  for  it^ 

Warranty  an  Sale  of  Harses.'^As  actions  are  more  fre- 
quently brought  for  the  breach  of  warranties  upon  the  sale  of 
borses,  than  upon  the  sale  of  any  other  chattel,  the  following 
remarks  will  be  confined  to  that  subject 

A  horse  being  an  animal  subject  to  secret  maladies  which 
cannot  be  discovered  by  a  mere  trial  and  inspection,  it  is 
usual,  and  in  all  cases  prudent,  for  the  buyer  of  a  boraeto 
require  from  the  seller  a  warranty  of  its  soundness;  for  if  a 
borse,  having  a  secret  malady,  is  sold  without  a  warranty  of 
soundness,  and  without  any  fraud  on  the  part  of  the  seller, 
the  purchaser  is  without  a  remedy.  Formerly,  indeed,  it  was 
a  current  opinion,  that  a  sound  price  given  for  a  horse  was 
tantamount  to  a  warranty  of  soundness ;  but  it  was  observed 
by  Grose,  J.  in  Parkinson  v.  Lee,  9  East,  S22.  that  when  that 
doctrine  came  to  be  sifted,  it  was  found  to  be  so  loose  and  un- 
satisfactory a  ground  of  decision,  that  Lord  Mansfield,  C.  J. 
rejected  it,  wad  said,  that  there  must  either  be  an  express 
warranty  of  soundness,  or  fraud  in  the  seller,  in  order  to  maio- 
tain  the  action  (7)* 

i   Vernoii  t.  Keyei,  4   Taunt.   488.    k  Jonet  ▼.  Bowden,  4  Taunt.  847. 
Exch.  Chr.  affirming  judgment  of    1  Per  curiam,  9  H.  f .  21.  b.  Bio*  ^• 
B.  R.  Deceit,  pi.  24. 


(7)  Some  pockets  of  hops  were  sold  by  sample,  with  a  warranty 
that  the  bulk  of  the  commodity  answered  the  sample;   it  "^^ 
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*  The  advantage  ariaing  to  the  buyer,  from  an  exprew  war- 
Danty  of  soundnefs^  13  this,  that  ^ucb  warranty  extends  to 
every  kind  of  soundness,  known  and  unknown  to  the  seller; 
and  if  the  warranty  be  false^  the  buyer  has  a  remedy  a^ain^t 
the  seller,  to  recover  a  compensation  in  damages. 

*'  To  be  sold,  a  black  gelding,  five  years  old ;  has  been  con- 
stantly driven  in  the  plough — warranted,"  Jt  was  holden*",  that 
the  warranty  applied  to  soundness  only. 

Roaring  is  a  malady  which  renders  a  horpe  less  serviceable 
for  a  permanency,  and  therefore  an  unsoundness'*.  But 
crib^biting  is  not  an  unsoundness^  within  a  general  warranty. 
A  temporary  lameness  rendering  a  horse  less  fit  for  present 
service  at  the  time  of  sale,  is  a  breach  of  a  warranty  of  soun4- 
ness;  and  it  will  be  no  defence  that  he  afterwards  recovered^ 

m  Richardson  ▼.  Brown,  1  Bingh.  344.    o  Broennenburg^  t.   Haycock,  HoIt*s 
a  Onslow  ▼.  Barnes,  %  Stark.  N.  P.  C.       N.  P.  C.  630. 
31.  p  Elton  T.  Brogdai>  4  Campb.  aai* 

Lord  BUenborougb,  C  J. 

holden,  that  the  law  did  not  raise  an  implied  warranty  that  the  com- 
modity should  be  merchantable,  though  a  fair  merchantable  price 
was  given,  and  that  the  seller  was  not  answerable,  tbouzh  the  goods 
turned  out  to  be  unmerchantable,  in  consequence  of  a  latent  defect 
which  existed  in  the  commodity  at  the  time  of  the  sale,  but  which 
was  unknown  to  the  seller,  arising  from  the  fraud  of  the  grower, 
from  whom  he  had  purchased,  and  not  from  any  fraud  in  the  seller. 
Parkinson  v.  Lee,  2  Cast's  R.  314.     If  a  ship  is  sold  with  allfaultSf 
the  seller  is  not  liable  to  an  action  in  respect  of  latent  defects  which 
he  knew  of  without  disclosing  at  the  time  of  sale,  unless  he  used 
some  artifice  to  disguise  them,  and  prevent  their  being  discovered  by 
the  purchaser.     Baglehole  v.  Walters,  3  Camp.  N.  P.  C.  154.     See 
Meyer  v.  Everth,  4  Camp.  22.  where  it  was  holden  that  on  a  sale  of 
goods,  if  the  sale-note  do  not  contain  a  stipulation  that  the  goods  are 
equal  to  a  sample,  parol  evidence  is  inadmissible  to  make  such  stipu« 
lation  part  of  the  contract ;  but  it  may  be  shewn  at  the  time  of  the 
sale  a  sample  was  fraudulently  exhibited  to  deceive  the  buyers, 
whereby  the  plaintiff  had  been  induced  to  purchase  the  commodity, 
which  turned  out  of  greatly  inferior  quality  and  value ;  provided  the 
plaintiff  has  declared  for  a  deceitful  representation,  and  not  merely 
on  the  contract  as  containing  the  stipulation.    See  also  Gardiner  v. 
Gray,  4  Camp.  144.    If  a  representation  be  made  before  a  sale,  of 
the  quality  of  the  thing  sold,  with  full  opportunity  for  the  purchaser 
to  inspect  and  examine  the  truth  of  the  represetUation,  and  a  con- 
tract of  sale  be  afterwards  reduced  into  writmg,  in  which  that  repre« 
sentation  is  not  embodied,  no  action  for  a  deceit  lies  against  the  ven- 
dor on  the  ground  that  the  article  sold  is  not  answerable  to  that  re- 
presentation, whether  the  vendor  knew  of  the  defects,  or  not.     Pick* 
ering  v«  Dowson,  4  Taunt*  779. 
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So  if  a  horse  bas,  at  the  time  of  sale,  a  cough,  although  that 
may  either  be  temporary  or  may  prove  mortaX  he  is  unsoundl 

As  soon  as  the  unsoundness  is  discovered,  the  buyer  should 
immediately  tender  the  horse  to  the  seller;  for  otherwise  he 
will  not  be  entitled  to  recover  for  the  keep*. 

The  ancient  method  of  declaring  in  cases  of  v^arranty,  was 
in  tort  (8)  on  the  warranty  broken;  but  of  late  years  it  has 
been  found  more  convenient  to  declare  in  assumpsit  for  the 
sake  of  adding  the  money  counts.  The  propriety  of  the  mo- 
dern practice,  which  has  prevailed  generally  for  more  than 
forty  years,  was  estaUisheo  in  the  case  of  Stuart  v.  Wilkins, 
Doug,  la 

If  a  horse  be  warranted  sound,  but  prove  unsound,  aod 
the  buyer  offers  to  return  hitn  to  the  seller,  who  refuses  to 
receive  him,  the  buyer  may,  notwithstanding  such  refusal, 
maintain  an  action  against  the  seller  for  a  breach  of  the  war- 
ranty, if  be  can  prove  that  the  horse  was  imsouod  at  the  time 
of  warranty  (9). 

q  8.  P.  per  C.  J.  in  S.  C.  and  pa  Btst,    k  Cttvdlv.Coaie,  lTtBDtR.5e7. 
C.  J.  C.  B.  In  Liddard  ▼.  Kun,  Midd. 
aittiDgB,  after  £.  T.  5  G.  4. 


(8)  In  this  form  of  declaration  the  scienter  need  not  be  charged, 
or,  if  chained,  need  not  be  proved.  Williamson  v.  Allison,  2  &st, 
446. 

(9)  **  I  take  it  to  be  clear  law*  that  if  a  person  purchases  a 
horse  which  is  warranted,  and  it  afterwards  turns  out  that  the  hoise 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  be 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  ia 
which  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the 
tin^e  cf  the  warranty;  or  he  may  return  the  horse,  amd  bring  aa 
action  to  recover  the  full  money  paid*;  but,  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  the  horse  shall  be  returned  to  him 
in  the  same  state  he  was  when  sold,  and  not  by  any  means  dixai^ 
Dished  in  value;  for  if  a  person  keeps  a  warranted  article  ibr  aay 
len^h  of  time  after  discovering  its  defects,  and,  when  he  returns 
it.  It  is  in  a  worse  state  than  it  would  have  been  if  returned  imme- 
diately after  such  discovery,  I  think  the  party  can  have  no  defence 
to  an  action  for  the  price  of  the  article  on  the  ground  of  noD-com« 
pliance  with  the  warranty ;  but  must  be  left  to  his  action  on  the 
warranty  to  recover  the  difference  in  the  value  of  the  article  war- 
ranted, and  its  value  when  sold/'  Per  Lord  Eldon,  C.  J*  C.  B.  in 
Curtis  V.  Hannay,  3  Esp.  N.  P.  C.  83. 

Sp  where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a 
•  CaaweU  ?.  Coaie,  1  Taunt.  R.  666.  S.  P» 
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This  WHS  decided  in  Fielder  ▼.  Starkin,  1  H*  Bl.  17*  where 
the  buyer  had  kept  the  horse  eight  months,  without  giving 
any  notice  of  the  unsoundness,  before  be  made  an  offer  to  re- 
turn him.  Lord  Loughborough,  C.  J.  said,  **  that  no  length 
of  time  elapsed  after  the  sale  would  alter  the  nature  of  a  con- 
tract originally  false.  Neither  is  notice  necessary  to  be  given. 
Though  the  not  giving  notice  will  be  a  strong  presumption 
against  the  buyer,  that  the  horse  at  the  time  of  sale  had  not 
the  defect  complained  of,  and  will  make  the  proof  on  his  part 
much  more  difficult/*  But  where  there  is  an  agreement 
to  take  a  horse  back*,  if  on  trial  he  shall  be  found  faulty, 
though  it  is  accompanied  with  an  express  warranty,  yet  it 
is  incumbent  on  the  purchaser,  if  he  discovers  any  fault,  to 
use  due  diligence  in  returning  the  horse;  for  a  trial  means  a 
reasonable  trial.  And  it  is  expedient  in  all  cases  to  give  no« 
tice  as  early  as  possible  of  the  unsoundness  or  defects  com« 
plained  of. 

A  horse  was  sold  ata  public  auction*,  warranted  six  years 
old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 

8  Adam  ▼.  Richards,  S  H.  Bl.  673.  t  Bacbanan  ▼.  Pamabaw,  2  T.  R.  745. 


painter,  and  affixes  a  certain  price  to  them,  if  a  person  is  induced 
to  order  a  picture  from  an  approbation  of  such  specimens,  and 
the  execution  of  it»  when  delivered,  is  inferior  to  the  specimen  ex« 
hibited,  he  may  refuse  to  receive  it,  or  having  received  it  he  may 
retam  it,  as  not  being  conformable  to  that  peiformance  which  the 
painter  undertook  to  execute ;  but  if  he  means  to  avail  himself  of 
that  objection,  he  must  return  the  picture;    he  must  rescind  the 

:t,  he 

...w  thing ,  ^ w ,,-  -w^^ ^.«  .ww^.,^„  M««^.  .uuu 

a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  less 
price  than  that  charged  by  the  contract.  Per  Lawrence,  J.  in 
Grimaldi  v.  White,  4  Esp.  N.  P.  C.  95.  <•  Where  a  contract  is  to 
be  rescinded  at  all,  it  must  be  rescinded  tn  toto,  and  the  parties  put 
in  statu  qw>J"  f^r  Lord  Ellenborough,  C.  J.  in  Hunt  v.  Silk, 
5  East,  452. 

(10)  In  Mesnard  v.  Aldridge,  3  Esp.  N.  P.  C.  271.  it  was  proved, 
that  the  conditions  of  sale  were  contained  in  a  printed  paper  pasted 
np  under  the  auctioneer's  box,  and  that  the  auctioneer  at  the  time 
of  the  sale  had  announced  that  the  conditions  of  sale  were  as  usuaL 
Lord  Kenyon,  C.  J.  held  that  this  was  a  sufficient  notice  to  all  per- 
sons who  came  to  the  sale  of  the  conditions  under  which  the  horses 
were  sold  ;  and  he  compared  it  to  the  case  of  carriers,  who  adver* 
tise  that  they  will  not  be  liable  for  goods  lost  above  a  certain  value. 
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*'  timt  the  purchafler  of  any  bone  wanaoted  eound,  vbo 
should  conceive  the  same  to  be  unsoundi  should  return  bin 
within  two  days;  otherwise  he  should  be  deemed  sound." 
Ten  days  after  the  sale,  the  plaiotiff  discovered  that  the  bone 
was  twelve  years  old»  and  offered  to  retiiru  him«  but  the  de- 
fendant refused  to  receive  him,  aud  thereupon  plaintiff  lold 
the  horse«  and  brought  an  action  on  the  warraqhr  agsiost  the 
seller.  It  was  proved,  that  the  bcH'se  was  twelve  years  old. 
The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  htm  bis  own»  and  gave  a  verdict 
for  the  defendant;  but  the  court  set  aside  the  verdict,  aod 
Lord  Kenyon,  C.  J.  observed,  that  the  question  turned  od 
the  condition  of  sale,  which,  in  his  opinion,  ought  to  be  coo- 
6ned  solely  to  the  circumstance  of  unsoundness:  that  there 
was  good  sense  in  making  such  a  condition  at  a  public  Bile, 
because,  notwithstanding  all  the  care  that  could  be  taken, 
many  accidents  might  happen  to  the  horsie  between  the  time 
of  sale  and  the  time  when  the  horse  might  be  returned,  if 
no  time  were  limited.  But  the  circumstance  of  tbe  age  of 
the  horse  was  not  open  to  the  same  difficulty. 

The  vendor  of  a  horse,  who  makes  a  contract  of  sale  on  a 
Sunday,  but  not  in  the  exercise  of  his  ordinary  calling,  may 
recover". 

The  defendant  was  the  proprietor  of  a  stage-coach  and  a 
horse-dealer.  The plaintifi's  son  was  travelling  on  a  Sunday 
in  defendant's  coacn,  and  while  the  borsea  were  changii^, 
made  a  verbal  bargain  for  the  horse  in  question  for  the  price 
of  thirty-nine  guineas;  the  defendant  warranted  tbe  borseto 
be  sound,  and  not  more  than  seven  years  old.  Tbe  hone 
was  delivered  to  the  plaintiff  on  the  following  Tuesday,  and 
the  price  then  paid ;  there  was  not  any  evidence  to  shew  that 
the  plaintiff  or  his  son  knew  at  tbe  time  when  he  made  the 
bargain  that  defendant  was  a  horse-dealer.  An  action  having 
been  brought  for  a  breach  of  the  warranty ;  it  was  objected, 
that  the  targain  having  been  made  on  a  Sunday,  was  void 
within  Stat.  39  Car.  3.  c.  7.  s.  2.  But  it  was  holden\  that 
there  was  not  any  complete  contract  on  the  Sunday,  as  it  then 
rested  in  parol,  nor  until  the  Tuesday  when  tbe  horae  was 
delivered  to  and  accepted  by  tbe  plaintiff.  But  assuming 
the  contract  to  be  complete  on  the  Sunday,  as  the  purchaser 

u  Drury  y.  Defontaine,  1  Taunt.  131 .       x  Blozsome  ▼.WUliams,  S  B.  a  C.i33. 

unless  entered  as  such :  in  which  case  the  posting  up  of  a  bill  io  the 
coach-office  to  that  effect,  had  been  holden  to  be  sufficient  notice 
But  see  further  as  to  notices  by  carriers^  ante,  p.  394,  n.  (9). 
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liad  116  knowledge  of  lt»  fact  thU  the  vtndor  was  ^xercisiog 
bis  ordioRry  calling,  he  might  recover. 

Where  a  horse  is  sold  with  a  warranty  of  soundness^,  for 
a  certain  sum,  part  of  which  is  paid  at  the  time  of  sale,  if 
the  horse  prove  unsound,  and  the  sum  paid  be  equal  to  the 
talue  of  the  horde,  the  seller  cannot  recover  the  remain- 
der (11). 

Plaintiff  sold  the  defendant  a  horse  with  a  warranty  of 
soundness ;  the  defendant  gave  the  plaintiff  a  bill  of  exchange 
for  the  price;  the  defendant  discovering  the  horse  to  be  un- 
sound, tendered  him  to  the  plaintiff,  but  he  refused  to  take 
it  back  again.  A.n  action  having  been  brought  by  the  plain- 
tiff against  the  defendant  on  the  bill,  the  defendant  proved, 
that  the  plaintiff,  ai  tfte  time  of  sale,  knew  that  the  horse 
y)<u  unsound.  It  was  holden*,  that  the  plaintiff  could  not 
recover)  for  it  was  clearly  a  fraud,  and  a  person  cannot  re- 
cover the  price  of  goods  sold  under  a  fraud. 

It  will  be  proper  to  remark*,  that  where  the  contract  of 
warranty  is  still  open,  it  is  essentially  necessary  that  the 
plaintiff  should  declare  in  a  special  action  on  the  case, 
founded  on  the  warranty,  and  not  merely  in  an  action  for 
money  had  and  received,  to  recover  the  price  of  the 
horse  (12). 

In  an  action  for  money  bad  and  received^  to  recover  back 
the  price  of  a  horse,  sold  as  a  sound  horse,  and  which  proved 
to  be  unsound,  it  appeared  in  evidence,  that  there  had  been 
a  warranty  of  soundness  at  the  time  of  the  original  contract 

« 

7  King  T.  Boston,  Middlesex  SittiDgs  a  Power  ▼.  Wells,  Cowp.  818.  Doug, 

after  E.  T.   1789.     Kenyon,  C.  J.  24.  n.  8.  C.    Weston  v.  Downes, 

7  East,  4S1 .  n.  Doug.  23.  and  ante,  p.  100. 

B  Lewb  V.  CosgiaTe,  2  Taunt.  2.  b  Payne  ▼.  Wbale,  7  East,  274. 


(11)  In  cases  of  this  kind,  it  will  be  advisable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  in  order 
that  he  may  be  prepared  to  meet  it.  Bat,  where  the  sum  to  be 
paid  by  the  defendant  is  not  ascertained  by  the  terms  of  the  agree* 
ment,  and  the  plaintiff  declares  on  a  qwattum  merviU  it  is  compe- 
tent to  the  defendant,  even  without  notice  to  the  plaintiff  to  prove 
that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff  claims. 
And  if  it  appear,  that  the  plaintiff  has  been  paid  on  account  as  much 
as  the  thing  was  worth,  he  cannot  recover.  Basten  v.  Butter,  7  East, 
479. 

(12)  In  what  cases  the  plaintiff  may  declare  for  money  had  and 
received,  see  Towers  v.  Barrett,  1  T.  R.  133.  and  ante,  p.  100. 
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of  sale;  but  hi  a  sufaaequent  ootivenatioii,  when  the  phiotiir 
objected  that  the  horse  was  unsouud,  the  defendant  said,  that 
if  the  horse  were  unsound  he  would  take  it  again,  and  retsro 
the  money.  It  was  contended,  on  the  authority  of  Power  ▼• 
Wells  and  Weston  v.  Downes,  that  the  action  for  money  bad 
and  received  would  not  lie;  because  this  was  no  other  tino 
a  mode  of  trying  the  warranty,  which  could  be  by  a  special 
action  on  the  case  only:  and  of  this  opinion  were  the  court; 
Lord  Ellenborough,  (J.  J.  (who  delivered  that  opinion,)  ob- 
serving **  that  the  subsequent  conversation  was  not  to  be 
considered  as  an  abandonment  of  the  original  warranty,  the 
performance  of  which  the  defendant  still  insisted  od;  but 
rather  as  a  declaration,  that,  if  the  warranty  were  sbevm  to 
be  broken,  be  would  do  that  which  is  usually  done  in  such 
cases,  take  back  the  horse  and  repay  the  money.  Then, 
where  any  question  on  the  warranty  remains  to  be  discuned, 
it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  d 
it,  namely,  in  an  action  on  the  warranty.^ 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price 
of  the  horse:  in  such  case,  the  receipt,  if  duly  stamped  with 
a  receipt  stamp,  will  be  evidence  of  the  warranty.  It  does 
not  require  an  agreeroent-stamp^  And  if,  on  the  face  of 
such  receipt,  it  appear  that  money  was  the  consideratioD  paid 
for  the  horse,  it  will  not  be  competent  to  the  defendant  to 
prove  a  different  consideration,  in  order  to  take  advantage  of 
a  variance,  as  will  appear  by  the  following  case: 

The  plaintiff  declared  in  cusumpsit*,  that  in  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  horse  for  so 
much  mon^,  the  defendant  warranted  the  horse  to  be  sound. 
In  proof  of  the  plaintiff's  case,  a  receipt,  which  had  been 
given  by  the  defendant,  was  produced,  purporting  to  be  a 
receipt  of  so  much  money  for  a  horse,  warranted  sound.  On 
cross  examination  of  the  witness  who  produced  the  receipt, 
it  appeared,  that  the  plaintiff  had  given  a  mare  as  well  as  a 
sum  of  money  in  exchange  for  defendant's  borse.  It  was  ob- 
jected that  there  was  a  variance;  but  Graham,  B.  was  of  a 
difl'erent  opinion,  observing,  that  the  receipt  admitted  that  the 
defendant  bad  taken  the  mare  as  money. 

So  where  the  declaration  stated^  that  in  consideratioo 
that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
31/.  10*.,  to  be  paid  by  the  plaintiff  to  the  defendant,  the  de- 
fendant  promised  that  the  horse  was  sound;  and  that  the 

c  Skrinc  v.  Elmore,  2  Camp.  N.  P.  C.    d  Brown  v.  Fry,  Dewn.  Summ.  As. 
407.  1808  MS. 

^  c  Hands  v.  Burton,  9  East,  349. 
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plaintiff  did  buy  of  the  defendant  the  horse  for  that  price,  and 
did  pay  to  the  defendant  the  said  SlA  10^.,  and  then  alleged, 
«•  a  breach,  that  the  horse  was  unsound;  it  appeared  in  the 
proof,  that  the  defendant  agreed  to  dispose  of  his  horse,  which 
be  warranted  sound,  to  the  plaintiff,  for  thirty  guineas,  but 
agreed,  attheaame  time,  that  if  the  plaintiff  would  take  the 
horse  at  that  value,  he,  the  defendant,  would  purchase  of  the 
plaintiff's  brother,  another  horse  for  fourteen  guineas,  and 
that  the  difference  only  should  be  paid  to  the  defendant.  The 
witness  described  it  as  one  deal  between  the  parties,  and  that, 
but  for  the  latter  consideration,  he  did  not  believe  that  the 
bargain  would  have  been  made.  It  was  therefore  objected, 
that  the  proof  varied  from  the  contract  as  laid,  and  shewed 
nUher  a  contract  for  the  exchange  of  horses,  paying  the  dif- 
ference only  in  money,  than  an  entire  money  payment  for  the 
horse  in  question.  But  the  court  overrulea  the  objection, 
Ld.  Ellenborougb,  C«  J.  observing,  that  the  parties  agreed  to 
consider  the  brother's  horse  as  fourteen  guineas,  in  their  mode 
of  reckoning  the  payment  for  the  defendant's  horse ;  but  still 
the  consideration  for  the  latter  was  thirty  guineas,  aud  the 
defendant  received  thirty  guineas  in  money  and  value. 

But  where  declaration  in  assumpsit  stated,  that  the  defend- 
ant warranted  a  horse  to  be  sound,  and  the  proof  was  that 
the  defendant  warranted  the  horse  to  be  sound  everywhere 
except  a  kick  on  the  leg';  it  was  holden,  that  this  was  a  qua- 
lified, and  not  a  general  warranty,  and  consequently  that  there 
was  a  variance. 


IL  Of  the  modem  Action  on  the  Case  grounded  onfraudu* 
letU  Misrepreseniaiions  by  Persons  not  Parties  to 
the  Contract. 

Where  a  person,  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 
him,  in  consequence  of  which  the  person  to  whom  the  repre- 
sentation is  made  enters  into  a  contract,  and  thereby  sustains 
an  injury,  an  action  on  the  case,  in  the  nature  of  deceit,  will 
lie  at  the  suit  of  the  party  injured,  asainst  the  party  making 
the  fraudulent  misrepresentation,  although  a  stranger  to  the 
contract,  from  the  entering  into  which  the  plaintiff  was  dam- 

f  Jonei  ▼.  Ck»wle3r,  4  B.  &  C.  446. 
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Bi6ed  ( 1 3).  This  vnm  for  the  first  time  decided  in  the  cm  of 
Pasley  snd  soother  t.  Freeman.  H.  T.  ITfitt.  3  T.  R.  SI.  which 
came  before  the  court  on  a  nwtion  in  arrest  of  judgsMstos 
the  third  count  of  the  declarstion.  That  count  statsd, "  thit 
the  defendant,  intendiog  to  deceive  and  defraud  the  pisiotifli, 
did  wrongfully  and  deceitfully  encouraf^  and  persuade  tben 
to  sell  and  deliver  certain  goods  to  one  Falch,  upon  credit,  aad 
for  that  purpose  did  falsely,  deceitfully,  and  frauduieatly  tt* 
serty  that  Falch  was  a  peiion  safely  to  be  trusted,  &c.  wheioi 
in  truth,  Falch  was  not  a  person  safely  to  be  trusted,  ssd  the 
defendant  well  knew  Uie  saase,  &c/'  The  quesdoa  w^ 
whether,  admitting  all  the  facts  as  ataited  to  be  true,  die  •&> 
tion  could  be  maintained.  Lord  Keoyon,  C.  J.»  Ashfaantisd 
Buller,  Js.  were  of  opinion,  that  it  might  be  msintaiDad, 
Grose,  J.  was  of  opinion,  that  it  was  not  maintainable. 

^  It  may  be  remarked,  that  in  cases  of  this  kind  it  is  not  ne- 
cessary, that  the  defendant  should  have  derived  any  advantage 
from  the  dec'eif ;  or  that  he  should  have  colluded  with  the 
person  who  did  derive  the  advantage ;  but  there  must  be 
fraud  (14)  in  the  defendant,  in  order  to  support  the  action^ 
for  in  a  case  where  there  was  not  any  fraud  or  deceit  in  the 
party  making  the  representation,  although  he  had  incaatiouBlf 
asserted  that  to  be  within  his  own  knowledge',  which  in 
strictness  he  could  not  be  said  to  have  known,  but  had  m- 
sonable  and  probable  cause  only  to  believe ;  it  was  boMeD  by 

g  Puley  ▼.  Freeman,  3  T.  R.  61.  and    h  Tapp  v.  Lee,  3  Boe.  a  Pal.  307. 
perKenyon,  C.J.  in  Ejrre  ▼.  Duns-    i   Haycnltv.Creatj,  B.R.M.T.1S)1> 
ford,  1  Bast,  328, 0.  2  Bast,  92. 


(13)  The  old  cases  were  confined  to  fraudulent  assertions  by  oneof 
the  contracting  parties,  (as  was  justly  observed  by  Grose,  J.  in  kii 
elaborate  arguooent  in  Pssley  v.  Freensan,  3  T.  R*  53«)  and  pio- 
ceeded  upon  the  breach  of  a  promue^  either  express  or  implied,  that 
the  fact  misrepresented  was  true,  and  in  these  respects  tbey  differ 
from  Pasley  v.  Freeman,  and  subseauent  cases  decided  on  the  ao- 
thority  of  that  case.  See  Loid  Elaon's  rema«ks  oa  this  caie  is 
6  Vesey,  182,  and  in  3  Ves.  and  Beames,  110* 

(14)  <*By  fraud,  I  understand  an  mtenlion  to  deceive;  wbeAer 
it  be  from  any  expectation  of  advantage  to  the  party  hiinielf,  sr 
from  ill  will  towaros  the  other,  is  immateriaL"  rer  Le  Blanc,  J* 
in  Haycraftv.  Cieuy,  2  £ast*«  R.  108,  **  Fraod  may  consist  ss 
well  in  the  suppression  of  what  is  true,  as  in  the  fepresentatios  ^ 
what  is felse."  Per  Cbambre,  J.  3  Bos.  &  Pul.  37L  "Fraud and 
falsehood  must  concur  to  sustain  this  action*'*  Per  Gibbs,  C.  )• 
Ashlin  V.  White,  Holt's  N.  P.  C.  387. 
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Gro86y  Lawrence,  and  Le  Blanc,  Js.  that  the  action  was  not 
maintainable.    But  Kenybn,  0.  J.  was  of  a  different  opinion. 

The  defendant  having  had  a  credit  lodged  with  him  by  a 
foreign  house^,  in  favour  o{  one  T.  to  a  certain  amount,  upon 
an  express  stipulation,  that  there  should  be  previously  lodged 
in  the  defendant's  hands  goods  to  treble  the  amount,  and  hav- 
ing been  applied  to,  by  the  plaintiffs,  for  information  respect* 
ing  the  responsibility  of  T.»  answered,  that  he  (defendant)  did 
not  know  anything  of  T.,  except  what  he  had  learned  from 
his  correspondent,  but  that  he  had  a  credit  lodged  with  him 
to  a  certam  amount  by  a  respectable  house,  which  he  held  at 
the  disposal  of  T.  (omitting  to  mention  the  stipufaition  en 
which  the  foreign  house  had  given  T.  credit,)  and  that,  upon 
a  view  of  all  the  circumstances  which  had  come  to  the  defend- 
ant's knowledge,  the  pkintiffs  might  execute  T.'s  order  with 
safety  (viz.  an  order  for  the  sale  and  deliverv  of  goods  upon 
credit).  It  was  holden»  that  on  the  part  of  the  defendant, 
there  was  a  material  suppression  of  the  truth,  and  evidence 
sufficient  for  the  jury  to  find  fraud,  which  was  the  gist  of 
this  action ;  aIthoue;h  at  the  time  when  the  defendant  made 
the  representation,  he  added,  that  he  gave  the  advice  without 
prejudice  to  himself. 

In  ordinary  cases,  the  person  who  fives  a  representation  of 
,  the  credit  of  a  third  person  is  not  liable  beyond  the  value  of 

the  goods  furnished  on  the  facts  of  the  representation^ :  but 
'  circumstances  may  exist  which  will  render  him  liable  to  losses 

arising  from  subsequent  dealings"*. 

t  In  this  action,  the  party*,  whose  credit  is  misrepresented, 

is  a  competent  witness  for  the  plainti^    , 

k  Eyre  aod  anoUier  ▼.  Dunsford,  B.  R.    m  Hutchinson  v.  Bell,  1  Taunt.  558. 

H.  41  O.  3.  1  East,  318.  n  Richardion  t.  SmiUi,  1  Camp.N.  P.C. 

I  De  Gmves  v.  Smith,  2  Camp.  N.  P.  C.        277.  Smith  y.  Harris,  2  Stark.  N.  P.  C. 

533.  47. 8.  P.  Bnmt  v.  Robinson,  1  R  & 

M*48>S«P* 
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CHAP.  XVI. 


DETINUE  (1). 

I.  Of  the  Actum  of  Detimie^  and  in  what  Cases  Umaifk 

maintainecL 
IL  Of  the  Pleadings  and  Evidence. 
III.  Of  the  Judgment. 


I.  Of  the  Action  of  Detinue,  and  in  what  -Cases  it  may  k 

maintained. 

1  HE  action  of  detinue  may  be  maintained  by  any  person, 
who  has  either  an  absolute  or  ar  special  property  in  goods 
against  another,  who  is  in  actual  possession,  either  by  de- 
livery or  finding,  &c.  (2)  of  such  goods,  and  refuses  to  re- 
deliver them. 

In  this  action  the  plaintiff  seeks  to  recover  the^goods  in  spe- 
cie, or  in  feilure  thereof  the  value  (for  it  is  in  the  election  of 
the  defendant,  whether  he  will  deliver  the  specific  goods^,  or 
pay  the  value  thereof,)  and  also  damages  for  the  detention 

1  Inst.  286.  b.  ton's  Ent.  pi.  202.    Dtlton'k  Sbft 

See  distring^  ad  deliberandi    At-       322.    ResUd's  Ent.  212. 


( 1 )  This  action  has  fallen  into  disuse  on  account  of  the  defeodaat 
being  permitted  to  wage  his  law. 

(2)  In  Kettle  V.  Bromsall,  Willes,  118.  it  was  holden,  that  de- 
tinue would  lie  for  things  lost  and  found*,  as  well  as  fot  things  de* 
livered.  If  A.  bargains  and  sells  goods  to  B.  upon  condition,  that 
if  A.  pays  B.  a  certain  sum  of  money  at  a  day  fixed,  the  sale  shall 
he  void  ;  if  A.  pays  the  money,  he  mav  have  detinue  for  the  goodst 
although  they  came  not  to  the  hands  of  B.  by  bailment,  but  by  bar- 
gain and  sale.    Bateman  v.  Elman,  Cro.  Eliz.  866. 

•  F.  N.  B.  324,  Ed.  4to.  S.  V, 
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As  this  action  proceeds  on  the  groupd  of  property  in  the 
plaintiff,  ai  the  time  of  4Mciicn  brought^  it  cannot  l>e  main- 
tainedy  if  the  defendant  took  the  goods  tortiously^  for  by  this 
Crespass  the  property  of  the  plaintiff  is  divested  (3)* 

Hence,  also,  if  a  person  detain  the  goods  of  a  feme  co- 
vert', which  came  to  his  bands  before  the  marriage,  the 'hus- 
band alone  must  bring  the  action ;  because  the  property  is  in 
him  at  the  time  of  action  brought. 

Property  in  the  plaintiff,  without  ever  having  had  posses- 
sion  is  sufficient 

Hence  an  heir  may  maintain  detinue  for  an  heir  loom\ 

So  if  it  be  enacted  by  a  statute^,  that  goods  imported  in 
any  other  manner  than  as  therein  directed,  shall  be  forfeited, 
one  moiety  to  the  king,  and  the  other  moiety  to  him  who 
will  inform,  seize,  or  sue  for  them :  a  subject  may  have  de- 
tinue for  the  moiety  of  goods  imported  contrary  to  the  pro- 
visions of  the  statute ;  for  by  the  illegal  importation  the  pro- 
perty is  divested  out  of  the  owners,  and  by  bringing  the  ac- 
tion it  is  vested  in  the  plaintiff,  by  relation,  from  the  time  oi 
the  offence  committed  (4). 

So  if  L  deliver  goods  to  A.',  to  deliver  to  B.,  B.  may  have 
detinue ;  for  the  property  is  vested  in  him  by  the  delivery  to 
his  use. 

The  goods  demanded  must  be  such  as  can  be  distinguished 
from  other  property,  by  certain  discriminating  marks;  as 
money  in  a  bag^;  a  horse;  a  cowi;  a  piece  of  gold,  value 

c  6  H.  7.  0.  a.  Bro.  Abr.  Detinue,  pi.  t  ▼.  Wltliered,S  Mod.  193.  IS  Mod. 

53.  per  Brian,  C.  J.  maj  have  ce-  02.  Balk.  223.  S.  C. 

pterin,  pL  3S.  g  \  Rol.  Abf .  6S6.  (C)  pi.  1. 

d  BuU.N.P.50.  h  1  InsLftSdb.    1  Rol.Abr.606.  (A) 

e  Bio.  Abr.  Detinue^  pi.  30.  PI.  1 . 

i  See  ttat.  IS  Cir.  S.  c  IS.  Roberta  q.  i  P.  If .  9. 32S.  (A)  ed.  4to. 


(3)  This  positioii  is  cited  in  Com.  Dig.  and  other  books ;  but  the 
opinion  of  Vavasor*  J,  to  the  contrary*  in  the  sa«e  case*  eeems  to  be 
better  founded.  See  the  reasoning  of  Anderson  and  Warbarton,  Js. 
in  Buhop  v.  Monti^ue*  Cro.  Eliz.  824.  to  the  same  effect*  but  ap- 
plied to  the  action  of  trover. 

(4)  This  case  was  recognised  in  Wilkins  v.  Despard*  5  T.  R.  112. 
where  it  was  holden*  that  if  a  ship  he  seized  as  torfeitsd  under  the 
navigation  act  (13  Car.  2.  c.  18.)  by  a  governor  of  a  foreign  country 
under  the  dominion  of  Great  Britain*  the  owner  catanot  maintain 
trespass  against  the  governor,  although  there  has  not  been  anv  sen- 
tence of  condemnation ;  becanse  the  forfeiture  is  complele  oy  the 
Mizuret  and  the  property  is  thereby  divested  out  of  the  owner* 

2U 
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twenty-one  shillingB ;  deeds  concerning  the  inheritance  of  the 
plaintiff's  land^,  if  he  can  describe  what  they  are,  and  what 
Inad  they  concern',  or  if  such  deeds  are  in  a  chest":  and 
the  like.  But,  for  money  (not  in  a  bag  or  chest)  or  corn*, 
and  other  things  which  cannot  be  distinguished  from  property 
of  the  same  kind  or  description,  detinue  will  not  lie. 

The  gist  of  the  action  being  the  detainei^,  it  is  necessary, 
that  the  defendant  should  be  in  possession  of  the  goods.^ 
.Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie  against 
his  personal  representative,  unless  he  takes  possession  of  the 
goodsP(5),  But  if,  after  the  death  of  the  bailee,  a  stranger 
takes  the  goods,  detinue  lies  against  such  stranger^. 

If  goods  be  delivered  to  husband  and  wife,  detinue  ought 
'  to  be  brought  against  the  husband  only*.     But  if  they  are 
delivered  to  the  wife  before  marriage,  the  action  must  be 
brought  against  husband  and  wife*. 

From  the  preceding  cases  it  may  be  collected,  that  the 
grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  special 
(at  the  time  of  action  brought)  in  personal  goods  which  are 
capable  of  being  ascertained. 

2.  A  possession  in  the  defendant  by  bailment,  finding,  fcc 

3.  An  unjust  detention  on  the  part  of  the  defendant. 


II.  Of  the  Pleadings  and  Evidence. 

Tub  manner  in  which  the  goods  came  into  the  possession 
of  the  defendant  is  matter  of  inducement  only ;  hence,  if  the 
plaintiff  declares  on  a  bailment,  the  defendant  cannot  plead 
that  the  plaintiff  did  not  bail  the  goods;  for  the  bailment  is 
not  traversableS  So  where  the  plaintiff  declared,  that  the 
goods  came  to  the  hands  of  the  defendant  by  finding*,  and 
the  evidence  was,  that  the  plaintiff  had  delivered  the  goods 

k  1  Inst  286.  b.  q  lb.  pi.  2. 

1  Id.  r  38  E.  3.  l.a. 

m  Buiki  V.  Wh«ttton,  Cio.  Eliz.  457.  a  1  Intt.  351.  b. 

n  1  iMt  28&  b.  t  Bro.  Abr.  Detinue  de  biens,  pi.  50. 

o  2  BuUt.  308.  u  Mills  y.  Qraham,  1  Bot.  &  Pul.  N. 

p  1  Rol.  Abr.  e07.  (D)  pi.  1.  R.  140. 


(5)  Executors  are  chargeable  in  this  action,  on  the  ground  of  pos- 
session only.  Bro.  Ab.  Detinue  de  biens,  pi.  19.  If  there  are  three 
executon,  and  one  hath  possession,  detinue  lies  against  him  only.  ib« 
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to  the  defendant  (an  infant)  for  a  special  purpose,  and  the 
defendant  refused  to  re-deliver  them ;  it  was  holden  that  the 
evidence  supported  the  declaration. 

If  the  action  be  brought  for  several  articles',  it  is  not  ne« 
cessary  to  set  forth  the  separate  value  of  each  in  the  declara- 
tion ;  it  is  sufficient  if  thejury  sever  the  values  by  their  verdict. 

The  plaintiff  must  prove  the  detainer  of  the  goods  pre* 
cisely  as  laid  in  the  declaration.  Hence,  in  detinue  for  a 
bond  for  100/.  upon  bailment^  if  defendant  plead,  that  he 
did  not  receive  a  bond  for  such  sum,  and  itis  found  that  he  re- 
ceived a  bond  for  a  greater  sum,  there  must  be  a  verdict  for  the 
defendant ;  because  'the  bond  is  not  the  same  as  that  which 
the  plaintiff  demands. 

The  general  issue  in  this  action  is  non  detinet,  or  that  the 
defendant  does  not  detain  the  goods  in  question.  Upon  this 
issue*,  the  defendant  cannot  give  in  evidence,  that  the  goods 
were  pawned  \o  him  for  monev  which  has  not  been  paid,  for 
such  matter  ought  to  be  pleaded  specially  ;  but  he  may  give 
in  evidence  a  gift  from  the  plaintiff:  for  this  proves,  that  he 
does  not  detaiu  the  plaintiff  *s  goods. 


III.  Of  the  Judgment. 

The  form  of  the  judgment  in  this  action  is',  that  the 
plaintiff  do  recover  the  gcxxls  in  question,  or  the  value  thereof, 
if  the  plaintiff  cannot  have  the  goods,  and  his  damages;  that 
is,  damages  for  the  detention  (6). 

The  language  of  the  judgment  being  in  the  alternative, 
that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value  (7),  and  an 
omission  in  this  respect  cannot  be  supplied  by  a  writ  of  in- 
quiry of  damage8^ 

X  Pawlj  ▼.  HoUy,  2  Bl.  R.  863.  b  Per  Coke,  in  Cheney's  case,  10  Rep. 

y  2  Roll.  Abr.  703.    Trial, pi.  11.  119.  b.  recognised  by  Holt,  C.  J.  in 

z   1  Inst  283.  a.  Herbert  ▼.  Waters,  Salk.  206-  where 

a  Townseud*s  1st  Book  of  Judgments,  he  said,  that  he  thought  that  a  con- 

344.  2d  Book  of  Judgments,  82,  8d»  .    traiy  determination  in  Burton  ▼.  Ro- 

84,  85.    Aston*s  entries,  202,  pi.  8.  binson,  Sir  T.  Raym.  124.  and  1  Sid. 

Peter  v.  Hey  ward,  Cro.  Jac.  631,  2.  246.  was  not  law. 

Keilw.  64.  b.  per  Frowick,  C.  J. 

(6)  The  judgment  in  trover  is,  "  that  the  plaintiff  do  recover  his 
damages.**    Kuight  v.  Bourne,  Cro.  £iiz.  116. 

(7)  If  several  things  are  demanded,  the  jury  ought  to  find  the 
value  of  each  particular  thing.     East  T.  3  H.  6.  43.  a. 

2U2 
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CHAP.  xvn. 


DISTRESS. 

L  Qftke  Nature  and  Origin  of  a  Di$iress. 
IL  Of  the  Camtetfar  which  a  Distreu  may  be  iahen. 

III.  Of  the  HungM  which  majff  and  the  Thmge  which  may 

not  be  distrained. 

IV.  Who  nuty  diitrmu 

V*  Ofihe  Time  at  which  a  Di$tre$s  may  be  taken, 
yi.  Of  the  Place  where  a  Distrees  may  be  taken. 

VII.  The  Manner  of  disposing  qf  Distresses,   and  herein 

of  the  Sale  qf  Distresses /or  Rent  Arrear. 

VIII.  Of  Pound  Breach  and  Rescous. 

IK.  ()f  abusing  the  Distress,  and  (^  Irregularity  in  the 
Proceedings  by  the  Party 


L  Qfthe  Nature  and  Origin  of  a  Distress. 

jTHE  power  of  drntreiQing  was  givea  to  the  lord  (in  lieu  of 
the  forfeiture  of  the  land,)  for  the  purpose  of  enforcing  the 
tenant  to  perform  those  serrices  wntch  were  the  considera- 
tion of  his  enjoyment  of  the  land.  Hence  the  distress  was 
considered  merely  as  a  pledge^  and  the  detention  thereof  was 
justifiable  only  so  long  as  the  duties  incident  to  the  tenure  re- 
mained undischarged.  If  the  tenant  offered  gages  and  pledges 
for  the  performance  of  the  services,  and  the  lord»  after  such 
offer,  persisted  in  detaining  the  distress,  the  tenant  might 
sue  out  a  writ  of  replevin,  the  tenor  of  which  was,  that  the 
defendant  had  taken  and  unjustly  detained  thegoods,  *'  against 
gages  and  pledges.**  This  form  is  still  preserved  in  the  pro- 
ceedings in  replevin,  but  the  offer  of  gages  and  pledges  has 
fallen  into  disuse.    The  replevin  was  considered  as  so  much  a 
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iraUer  of  rtebt,  that  if  a  penKm  br  deed  granted  a  rent  with 
a  clause  of  distress,  and  granted  nirther»  that  the'  distresses 
taken  should  be  irreplevisable,  vet  tbej  might  be  replevied, 
such  a  restriction  being  i^inst  the  nature  of  a  distress\ 

Goods  distrained  are  not  liable  to  the  distress  of  another 
subject,  because  in  custody  of  the  law* ;  nor  to  another  sub* 
jecfs  execution^ 


mm 


11.  Of  th^  Ckimei  for  whieh  a  DUireu  may  be  taken. 

K  Ajt  Commom  Lawj^^A  distress  may  be  taken  for  the  noii* 
performance  of  serviciSs,  either  certain  or  such  as  may  he 
reduced  to  certainty',  viz.  heriot-service*,  rent-service', 
suit^service*,  that  ist  suit  to  a  hpndred  court,  or  court-baron  ; 
for  non-payment  of  a  fine  imposed  on  an  inhabitant  of  a 
manor,  by  the  steward  of  a  court  leet,  for  refusing  to  take  the 
customary  oath,  when  elected  to  the  office  of  a  constable^ ; 
for  non-payment  of  an  amerciament  in  a  court  leet^  for  a  nui- 
sance*, or  for  an  offence  done  in  court^;  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained^ 

A  landlord  cannot  distrain*,  unless  there  be  an  actual  de- 
mise to  the  tenant  at  a  fixed  rent  Hence  where  teiuint  holds 
under  an  agreement  for  a  future  lease,  and  no  lease  has  been 
executed  and  no  rent  subsequently  paid,  the  landlord  cannot 
distrain. 

By  Stat  6  Geo.  4.  c  10.  No  distress  for  rent  made  and  le* 
vied  after  an  act  of  bankruptcy,  upon  the  goods  of  any 
bankrupt  (whether  before  or  after  the  issuing  the  commission,) 
shall  be  available  for  more  than  one  year's  rent,  accrued  prior 
to  the  date  of  the  commission,  but  the  landlord  or  party 
to  whom  the  rent  shall  be  due,  shall  be  allowed  to  come  ip 
as  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which 
the  distress  shall  not  be  available. 

k— -By  prescription,  a  distress  may  be  taken 


a  1  Inflt  145.  b.  g  1  Rol.  Abr.  065. 1. 40. 
b  Bio.  Dittr.  75.  died  by  Ld.  C.  B.    h  8  C(».  41.  a. 

Fufcer,  S  Vflt.  894.  i  Flrat  ▼.  Stetrn,  Cro.  J&c.  382. 

€  Bio.  28.  Finch,  U.  k  \  RolL  Abr.  666. 1.  1. 

d  1  Init.  96.  a.  1   1  Inat.  142.  a.  161.  a. 

e  1  Rol.  Abr.  665.  1.  47.  Flowd.  96.    m  Dunk  v.  Hunter,  5  B.  &A.322. 
f  Uttiec.813. 
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for  an  amerciaiDent  in  a  court  baron*:  for  a  penalty  imposed 
for  a  breach  of  a  bye-taw*;  for  a  toll  in  a  iaii*  (1). 

3.  By  Statuie. — It  would  be  an  endless  task  to  enumerate 
all  the  statutes  which  give  a  remedy  by  distress;  the  follow- 
ing, however, cannot  be  omitted: 

By  Stat  4  Geo.  8.  c.  98.  8.  5.  **  Every  person,  body  poli- 
tic and  corporate,  may  have  the.  like  remedy  by  distress,  and 
by  impounding  and  selling  the  same,  in  cases  of  rent-seek  (2), 
rents  of  assize,  and  chief  rents,  which  have  been  duly  answer- 
ed or  paid,  for  the  space  of  three  years,  within  the  space  of 
twenty  years  before  the  idd  day  of  January,  IT31,  or  shall 
be  thereafter  created,  as  in  case  of  rent  reserved  upon 
lease." 

In  Bradbury  v.  Wright,  Doug.  M4.  the  court  were  of  opi- 
nion that  a  rent  reserved  on  a  grant  in  fee  (3),  made  after  the 
statute  of  quia  e?npiores,  and  before  the  4  (ieo.  2.  c.  28.  was  in 

n  1  Rol.  Abr.  666.  1.6.  pi  Rol.  Abr.  666. 1.  10.  15. 

o  Dyer,  321.  b.  dSS.  a  pi.  23. 


(1)  A  distress  maybe  taken,  where  the  custom  warrants  it,  for 
an  amerciament,  or  fine  imposed  by  the  steward  of  a  court  baroo. 
Co.  Ent  tit.  Replevin,  pi.  I. 

(2)  N.  There  cannot  be  a  rent-seek  issuing  out  of  a  term  for 
years.  Hence,  if  a  lessee  for  years  assign  bis  term,  reserving  to 
himself  a  rent,  be  cannot  enforce  the  payment  of  such  rent  by  dis- 
tress; because  a  rent  so  reserved  was  not  distratnable  for  at  common 
law,  and  not  being  a  rent«-seck,  it  cannot  be  distrained  for  under  the 

operation  of  this  statute, v.  Cooper,  C.  B.  2  Wils.  375,,  Par- 

menter  v.  Webber,  2  Moore,  (C.  P.)  656.;  but  in  such  case  an  ac- 
tion of  debt  is  maintainable,  Newcomb  v.  Harvey,  Carth.  161. 

(3)  A  rent  of  this  kind,  prior  to  the  statute  of  qvia  emptores^ 
would  have  been  properly  denominated  a  fee-farm  rent.     The  word 

/ee-farm  imports  every  rent  or  service,  whatever  tlie  quantum  may 
be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properly  appli- 
cable to  any  rents,  except  rent-service.  Hence,  since  the  statute 
of  quia  emptores,  the  granting  in  f^e-farm,  except  by  the  king, 
is  become  impracticable ;  for,  by  the  operation  of  that  statute,  tlie 
grantor  parting  with  the  fee  is  without  any  reversion,  and  without 
a  reversion  there  cannot  be  a  rent-service  •.  But  a  grant  in  fee,  re- 
serving a  perpetual  rent,  with  a  power  of  distress,  will  be  good 
as  a  rent-charge  f.  And  it  seems,  that  if  such  a  rent  were  created 
at  this  day»  without  a  power  of  distress,  as  it  must  be  considered  as 
a  rent-seek,  it  would  be  distrainable  for  under  the  before-mentioned 
sUtute,  4  G.  2.  c.  28.  s.  5. 

•  Litt.  sec.  216.  f  Harg.  I  Inst.  143.  b.  ».&. 
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its  nature  a  rent-seek,  and  that  it  could  not  be  distrained  for 
except  under  the  preceding  statute;  in  which  case  the  dis- 
trainor, in  his  avowry,  ought  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  for  the  space  of  three  years, 
within  the  space  of  twenty  years,  before  the  first  day  of  the 
session  of  parliament  in  wnich  this  statute  was  made. 

Bv  Stat  11  Geo.  2.  c.  19*  s.  18.  **  Landlords  may  distrain 
for  double  rent,  upon  tenants  who  do  not  deliver  up  possession 
after  having  given  notice  of  their  intention  to  quit,  during  all 
the  time  such  tenants  continue  in  possession."  This  statute 
applies  to  those  cases  only,  where  the  tenant  has  the  power 
of  determining  his  tenancy  by  a  notice ;  and  where  be  ac- 
tually gives  a>  valid  notice  sufficient  to  determine  it  John- 
stone v.  Hudlestone,  4  B*  &  C.  &2^. 

Where  there  are  rents  for  which  the  party  cannot  distrain, 
although  he  may  have  an  assize,  yet  remedy  may  be  had  for 
such  rents  in  a  court  of  equity^ 


III.  Of  iJie  Things  iohich  majf,  and  the  Things  which  may 

not^  be  distrained* 

1.  For  Rent  Arrear. — It  may  be  laid  down  as  a  general 
proposition,  that  all  moveable  chattels  of  the  tenant  may  be 
distrained  for  rent  arrear,  if  they  are  found  upon  the  land  de- 
mised'. 

If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
make  fresh  suit*,  and  although  the  cattle  be  not  levant  and 
couchant^  But  if  the  cattle  of  their  own  accord  leave  the 
land,  the  lord  cannot  distrain  them".  So  a  lessor  cannot  dis- 
train a  stranger's  cattle  which  escape  from  a  close  belonging 
to  a  stranger,  into  the  land  where  the  rent  issues,  through  de- 
fect of  fences,  which  either  the  lessor*  or  his  tenant^  was 
bound  to  repair  (4). 

q  Per  Comyns,  B.  Ezcb.  Trin.  5  and  •  7  H.  7. 1.  b.2.  a. 

6  Qea  2.  MSS.  t   16  H.  7. 17.  b. 

r  Com.  Dis-  Diatreta,  B.  1.  and  4  T.  R.  nil  H.  7.  4.  a. 

567.  8.  P.  per  Ld.  Kenyou,  C  J.  in  x  3  Leon.  7. 

Gorton  y.  Falkner.  y  Dyer,  3 17.  b.  318.  a. 

(4)  <<  There  is  a  dilTerence  between  a  lord  distraiDing  within  his 
seignory,  and  a  landlord  distraining  for  rent  reserved  on  his  own 
lease ;  for  the  lord  has  nothing  to  do  with  the  land  or  the  fences. 
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If  the  estate  of  tenant  at  will  be  detennined  either  by  bis 
own  death*,  or  by  the  act  of  the  landlord,  he  or  hia  execu- 
tors may  reap  the  com  sown  by  him.  And  therefore,  such 
corn,  though  purchased  by  another  person,  cannot  be  dis- 
trained (in  case  of  the  death  of  the  tenant  at  will;  for  rent 
due  from  a  subsequent  tenant. 

So  growing  com  sold*  under  zJierifadaM  is  protected 
from  a  distress  for  rent 

With  respect  to  those  things  which  by  law  are  privileged 
from  distress,  it  may  be  obserred  that  some  are  priyil^ed 
absolutely,  and  some  conditionally.  In  the  first  class  may  be 
mimbered, 

1.  Animals,  f^rm  naiura,  whereof  a  valuable  property  is 
not  in  any  person;  as  bucks,  does,  &c«  l>eer  kept  within  an 
inclosure  oo  not  fell  within  this  class,  for  thqr  may  be  dis« 
trained^ 

%  Such  things  as  cannot  be  restored  to  the  owner  in  the 
same  plight  and  condition  as  they  were  in  at  the  time  of  tak- 
ing them. 

This  exemption  proceeds  on  the  ground  of  the  distress 
having  been  considered,  at  common  law,  merely  as  a  pledge^; 
and  for  this  reason,  sheaves'  and  shocks  of  corn  were  not 
distrainable;  but  now,  by  stat  9  W.  &  M.  c.  5.  a.  3.  *'  sheaves 
or  cocks  of  corn,  or  loose  corn,  and  hay  lying  upon  any  part 
of  the  land  charged  with  the  rent,  may  be  seized,  secured, 
and  locked  up  in  the  place  where  found,  in  the  nature  of  a 
distress,  until  replevied;  but  the  same  must  not  be  removed 
to  the  damage  ot  the  owner  from  such  place.'* 

z  Katon  t.  Southby,  Willct,  131.  e  1  lint.  47.  a. 

a  Peacock  t.  Purvis,  S  B.  &  fi.  362.  d  Witoon  t.  Ducket,  3  Mod.  61. 

b  Daviet  t.  Powell,  WiUet,  47. 


and  80  it  is  not  material  to  him  whether  the  fences  are  repaired  or 
not ;  but  it  is  otherwise  of  a  landlord ;  for  he  himself  ought  to  re- 
pair, or  to  provide  that  his  tenant  repairs  them,  else  he  wiiukl  uke 
advantage  of  his  own  wrong.  And  this  diversity  seems  to  be  war- 
ranted by  the  books,  Dy,  317,  318.  22  Edw.  4.  49  b,  7  H.  7.  1. 
10  H.  7.  21.  15  H.  7.  17.  But  if  the  cattle  escape  into  the  land 
without  any  defect  of  the  fences,  or  where  the  tenant  of  the  land  in 
which  they  are  distrained,  is  not  bound  to  repair  the  fences,  through 
the  defect  of  which  the  cattle  escape  and  are  distrained,  it  is  im- 
material to  the  lord  or  landlord,  whether  they  are  levant  or  cou- 
chant  or  not."  Per  Saunders,  in  Poole  v.  LougueviUe,  2  Saund.  289. 
See  also  Kemp  v.  Cruwes,  2  Lutw.  1580. 
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3.  Things  fixed  to  the  freehold :— «8  fumaces^  cauldrons, 
the  doors  or  windows  of  a  house,  or  the  like*. 

At  common  law,  corn  growing  could  not  be  distrained,  be- 
cause it  adhered  to  the  freehold  \  But  now,  by  stat  11 6. 9. 
c  19.  s.  8.  **  Landlords,  or  their  bailiffs,  or  other  persons  em- 
powered  by  them,  noay  distrain  com,  grass,  or  other  product, 
growing  on  any  part  of  the  land  demised/* 

The  word  **  product*  id  the  foregoing  section,  applies  to 
such  products  of  the  land  only  as  are  similar  to  those  speci* 
lied,  to  all  of  which  the  process  of  becoming  ripe,  and  of 
being  cut,  gathered,  made,  and  laid  up,  when  ripe,  is  inci- 
dental. Hence  trees,  shrubs,  and  plants,  growing  in  a  nur- 
sery ground  cannot  be  distrained'  for  rent. 

4.  Things  delivered  to  a  person  exercising  a  trade^  or  em- 
ployment, to  be  carried^  wrought,  or  manufiictured  in  the 
way  of  his  trade,  are  not  distrainable,  as  cloth  delivered  to  a 
tailor.  So  a  horse  standing  in  a  smithes  shop,  for  the  purpose 
of  being  shod,  or  in  a  common  inn  (5),  cannot  be  distrained, 
because  it  must  be  presumed  that  such  things  so  found  belong; 
to  strangers.  So  goods  of  the  principal,  in  the  hands  of  his 
factor,  cannot  be  distrained^,  by  the  landlord  of  the  factor's 
premises,  for  arrears  of  rent  due  to  him  from  the  finctor;  for 
the  advancement  of  trade  equally  requires  that  gobds  should 
be  placed  in  the  hands  of  a  factor  for  sale,  as  that  they  should 
be  placed  in  the  hands  of  a  carrier  for  carriage,  and  the  in- 
stances enumerated  by  Sir  Edw.  Coke,  under  the  exception 
in  favour  of  trade  are  only  put  by  way  of  example.  So  goods 
landed  at  a  wharf,  and  deposited  by  a  factor  to  whom  they 

were  consigned,  in  a  warehouse  on  the  wharf,  until  an  oppor-  • 

tunity  for  sale  should  arif^e,  are  not  distrainable  for  rent  due* 
in  respect  of  the  wharf  and  warehouse. 


(5)  It  seems,  that  the  privilege  of  a  common  inn  does  not  extend 
to  a  livery  stable.  See  Francis  v.  Wyatt,  1  Bl.  R.  483.  and  3  Burr. 
1498.  where  the  question  was,  '*  whether  a  carriage  standing  in  the 
yard  of  a  livery-stable  was  distrainable  for  rent  due  to  the  landlord 
from  the  keeper  of  the  livery  stable?"  The  case  was  twice  argued; 
but  the  court  appearing  to  be  strongly  inclined  in  favour  of  the  dis- 
tress, the  owner  of  the  carria<^  declined  bringing  the  question  to  a 
third  argument,  which  had  been  directed  by  the  court. 


e  1  Inst  47.  a.  i  Per  Cur.  in  Gitbouro  v.  Hunt,  Salk. 

f  1  Rol.  Abr.  666  IL  pi.  3.  249.  t^ 

g  Clark  V.  Gaskartb,  8  Taunt.  43  h  k  Giltnan  v.  Elton,  3  B.  &  B.  75.  A 

h  1  Inst.  47.  a.  1  Thompson  v.  Masbiter,  1  BiDgh.S83.  ^^ 
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5.  Ooodft  distrained,  damage  feasant:  for  they  are  in  the 
custody  of  the  law*  (6). 

Among  those  things  which  are  privilq^ed  from  distress, 
conditionally,  may  be  numbered, 

1.  Beasts  of  the  plough,  which  are  exempt,  if  there  be  a 
efficient  distress  besides  on  the  land  whence  the  rent  is- 
sues" (7). 

S.  Implements  of  trade,  as  a  stocking  frame",  or  a  loom^ 
if  they  are  in  actual  use,  and  there  is  a  sufficient  distress  be- 


S.  Other  things  in  actual  use,  as  a  horse  whereon  a  person 
is  riding^,  or  an  ax  in  the  hands  of  a  person  cutting  wogkI,  &c. 

These  two  last  instances  of  exemption  proceed  on  this 
ground,  that  if  in  such  cases  a  power  of  distress  were  given 
by  law,  the  exercise  of  it  would  frequently  lead  to  a  breach 
of  the  peace. 

With  respect  to  those  things  which  may  be  distrained  da- 
mage feasant,  it  may  be  laid  down  as  a  general  rule,  that  all 
chattels  trespassing  on  the  land  may  be  distrained  damage 
feasant 

The  law,  indeed,  has  extended  this  principle  so  far  as  to 
permit  A,  to  distrain  the  cattle  of  B.  damage  feasant',  in  the 
close  of  A.,  although  they  were  put  there  by  a  stranger, 
without  the  privity  of  B.  It  is  to  be  observed,  however, 
that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
damage  feasant';  for  the  same  exemption  is  allowed  here 

^  ml  Intt  47.  a.  q  1  Inst  47.  a. 

^«  O  llDSt.47.  a.b.  161.0.  r   1  Rol.  Abr.  665. 1.  25. 

•.  o  Simpson  t.  Hartopp,  Willes,  512.  s  Storey  ▼.  RohinsoD,  6  T.  R.  138.  per 
2  Watts  v.DaTies,Scacc.  U.20.  G.  3.  Denison,  J.  in  Collins  v.  Renison, 
^                       M&S.P.  Bay.  R.  139. 

^  p  Gorton  t.  Falkner,  4  T.  R.  665. 

^  J.  (6)  It  seems  that  the  same  rule  holds  with  respect  to  goods  taken 

in  executioD,  and  for  the  same  reason.     Eaton  v.  Southby^  Willes, 
,  131, 

,  (7)  But  beasts  of  the  plough  may  be  distrained  lor  the  poor 
ratesy  although  there  are  other  distrainable  eoods  on  the  premises 
more  than  sufficient  to  answer  the  value  of  the  demand.  Uutchins 
V.  Chambers,  1  Burr.  579.  This  decision  proceeded  on  the  ground, 
that  a  seizure  under  the  stat.  43  Eliz.  c.  2.,  and  similar  acts,  re* 
sembled  a  common  law  distress  only  in  being  replevisable ;  and 
that  it  was  in  other  respects  analogous  to  a  common  law  execution, 
under  which  any  goods  of  the  debtor  may  be  seized. 


DISTRESS.  667 

as  in  cases  of  distress  for  rent  arrear,  and  for  the  same  rea- 
son; lest  by  the  permission  of  such  distress  a  breach  of  the 
peace  should  ensue. 

By  Stat  7  Ann.  c.  19.  s.  3.  it  is  enacted  and  declared,  that 
process  of  distress  against  the  goods  of  any  ambassador,  or 
other  public  minister  of  a  foreign  state,  or  of  their  domestic 
servants  shall  be  void. 


IV.  Who  may  distrain. 


The  king  may  reserve  a  rent  out  of  a  franchise  or  matter 
incorporeal,  as  well  as  out  of  lands,  and  may  distrain  for  it 
on  any  other  lands  of  the  tenant  not  subject  to  the  rent; 
but  not  on  such  other  lauds  of  the  tenant  as  are  let  out  by 
tenant  or  extended.  And  by  stat  92  Car.  9.  c.  &  the  gran- 
tee of  a  fee-farm  rent  has  the  same  power  of  distress  as  the 
king  had*. 

1.  By  statute.— By  stat.  7  H.  8.  c.  4.  it  is  enacted".  "  That 
the  recbverors  of  manors,  lands,  and  advowsons,  their  heirs 
and  assigns,  may  distrain  for  rents,  services,  and  customs,  due 
and  unpaid,  and  make  avowry  and  justify  the  same,  and  have 
like  femedy  for  recovering  them  as  the  recoverees  might  have 
done  or  had,  although  the  recoverors  were  never  seised 
thereof." 

By  stat.  32  H.  8.  c.37.  s.  1.  ^'The  personal  representatives 
of  tenants  in  fee,  tail,  or  for  life,  of  rent  services,  rent-charges, 
rents-seek,  and  fee-farms,  may  distrain  for  the  arrears,  upon 
the  land  charged  with  the  payment,  so  long  as  the  lands  con- 
iinue  in  the  seisin  or  possession  of  the  tenant  in  demesne ^  who 
ought  to  have  paid  t/te  rent  or  fee-farm^  or  of  some  person 
claiming  under  him  by  purchase^  gift,  or  descent.*' 

This  statute  provides  a  remedy  where  the  testator  dies 
seised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where 
by  his  death  there  was  not  any  remedy  for  the  executor  at 
the  common  law':  hence,  executor  of  tenant  for  life  of  a 
rentpcharge  may  distrain  for  rent  arrear  under  this  statute; 
but  where  the  executor  has  remedy  by  the  common  law  by 
action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 
years  of  a  rent  charge,  if  he  Uves  so  long^  this  statute  does 

t  Atty.  G.  V.  Mayor  of  Coventry,  IP.    u  Sec  1  Inst.  104.  b. 
Wms.  306.  3L  Hool  v.  OeU,  1 14.  Raym- 172. 


MB  DISTRESS. 

not  apply^    Neither  doet  this  statote  extend  to  copyhold 
tent^* 

By  t.  S.  ''Husbands  seized  in  right  of  their  wives,  in  fee 
tail,  or  for  life,  of  any  reota  or  fee-farms,  niay  distrtio, 
after  the  death  of  their  wives,  for  vanears  dnring  their  life^ 
time.**  And  by  s.  A.  ^'Tenanta  jmt  mdmr  me^  of  rents  and 
fee-forms,  and  their  personal  repiesentativea,  may  distraio 
on  the  land  charged  after  the  death  of  cahd  que  tie^  for 
arrears  due  in  the  lifetime  of  cetlm  que  tie. 

A.  seised  in  fee,  let  to  the  plaintiff  for  twentv-one  years, 
and  afterwards  dying  seised  of  the  reversion,  the  defendant 
administered*,  and  distrained  for  half  a  year*s  rent  due  to  the 
intestate,  for  which  be  avowed.  On  demurrer  to  the  avowiy, 
it  was  objected,  that  there  was  not  any  privity  of  estate  between 
the  administrator  and  the  lessor,  and  therefore  the  avowiy, 
which  is  in  the  realty,  could  not  be  maintained  by  him.  And 
It  was  observed,  this  was  a  case  out  of  the  stat.  of  39  H.  8. 
c.  37.  for  that  only  fives  a  remedy  by  way  of  distress  for 
rents  of  freehold,  and  of  this  opinion  the  court  seemed  (8). 
1  Inst  162.  a.  4  Rep.  50.  Cra  Car.  471.  Latch.  211.  Wade  v. 
Marsh  were  cited. 

One  entitled  to  the  separate  herbage  and  feeding  of  a  close^, 
for  a  certain  time,  may  distrain  cattle  belonging  to  the  owner 
of  the  close,  damage  rauant  there  during  that  time. 

If  a  terre-tenant,  holding  under  two  tenants  in  common', 

J  Turner  y.  Lee,  Cro.  Car.  471.  b  Burt  t.  Moore,  6  T.  R.  3S9. 

s  Appletoo  ▼.  Doiley,  YeW.  135..  c  Haniaon  t.  Barnbj,  6  T.  lU  840. 
a  ReuTia  ▼.  Watkio,  M.5  O.  2.  B.  R. 
MSS. 


(8)  But  in  Powell  v.  Killiek,  Middlesex  Sittinnrs,  M.  25  0.  2. 
where  m  trespags  for  enterine  plaintiff's  house,  and  carrying  away 
his  goods,  upon  not  guilty,  defendant  gave  in  evidence  that  he  was 
eiecutor  of  A.,  who  was  plauntit^'s  landlord  of  the  house,  and  thai 
he  distrained  for  rent  due  to  his  testator  at  the  time  of  his  death ; 
it  was  objected,  for  plaintiff,  that  executor  was  empowered  to  dis- 
train only  by  virtue  of  the  8tat«  32  H.  8.  c.  37.,  and  tnat  the  statute 
eitended  to  the  eiecutors  and  administrators  of  those  persons  only, 
to  whom  rent  services,  rent-charges,  rent-seek,  or  fee-farms  were 
due,  and  that  the  present  case  did  not  fall  within  either  of  those 
descriptions.  But  Lee,  C.  J.  overruled  the  ohjeetion,  and  said, 
this  was  a  rent  service,  the  testator  being  in  his  life-time  seised  in 
fee,  and  the  phtintiff  holding  under  a  tenure  which  implied  fealty. 
Seij.  Hill's  MSS.  14  D.  72.  and  Bull.  W.  P.  57.  S.  C.  See  further 
oil  this  subject,  Mcriton  v.  Gilbee,  8  Taunt.  159,  2  Moore,  48.  S.  C. 
and  Martin  v.  Barton,  1  B.  &  B.  279.  and  3  Moore,  608.  S.  C. 
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pay  the  whole  rent  to  cme^  after  notioe  from  the  other  not  to 
{My  it,  the  tenant  in  common  who  gave  the  notioe  may  di»r 
train  for  his  share. 

One  tenant  in  common  may  taice  a  distress  without  bis 
companions,  and  avow  solely^ 

Grant  of  rent  to  testator  for  jrears,  with  a  clause  of  distress, 
that  the  grantee  and  iUt  heir  may  distrain^.  Adjudged,  that 
the  executor  should  distrain,  and  not  the  heir. 

A  mortgagee  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession*,  under  a  lease  prior  to  the  mortage,  is 
entitled  to  such  rent  as  shall  be  in  arrear  at  the  time  ofnotice, 
and  to  the  rent  which  accrues  afterwards,  and  may  distrain  for 
the  same  after  such  notice. 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle 
on  the  common  during  a  certam  season  of  the  yeaK,  a  com- 
moner may  distrain  the  lord's  cattle  which  are  turned  on  dur- 
ing that  time. 

Wherever  there  is  a  colour  of  right  for  turning^  cattle  on  a 
common*,  a  commoner  cannot  distrain,  because  it  would  be 
judging  for  himself  in  a  cause  which  depends  on  a  more 
competent  inquiry.  Hence,  where  the  right  of  common  was 
for  two  sheep  for  everv  acre  of  land  in  the  possession  of  each 
commoner,  it  was  holden,  that  one  commoner  could  not  dis- 
train the  sheep  of  another  for  a  surcharge  (9)* 

The  general  rule,  however,  that  one  commoner  cannot  dia* 
train  the  cattle  of  another,  may  be  superseded  by  a  special 
agieement^S  as,  where  A.»  being  possessed  of  a  quantity  of 
land  in  a  common  field,  and  having  a  right  of  common  over 
the  whole  field,  and  B.  having  a  right  of  common  over 
the  whole  field,  they  entered  into  an  agreement,  for  their  mu- 
tual advantage  and  convenience,  not  to  exercise  their  respec- 
tive rights  for  a  certain  term  of  yean^  and  each  parW  cove- 
nanted to  that  effect.    During  the  term  the  cattle  of  B.  came 

c  Gio.Elii.5Sa  f  1  Ron.  Abr.  406, 40S.  (A.)pt  S. 

4  Daml  ▼.  WUwm  Cio.  EHx.  644.  g  HaJl  v.  Haidii«,  4  Bur.  S4as. 

e  Mom  t.  OalUmore,  Doug.  278.  h  WUteman  t.  Kiii|r>  ^  H.  Bl.  4. 


(9)  But  where  cattle  are  turned  on  the  common  without  any  colour 
or  pretence  of  right,  a  commoner  may  distrain  them.  Admitted  in 
Hall  V.  Harding,  4  Burr.  2426.  It  was  laid  bv  Bathont,  J«  and  not 
denied  by  the  rest  of  the  court,  that  if  a  man  who  has  a  right  of  com- 
mon upon  the  lord's  waste,  for  cattle  levant  and  couchant  on  his  land, 
surchaige  the  common,  the  lord  cannot  for  that  cause  distrain,  for  the 
lord  cannot  judge  thereof.    Anon.  3  Wils.  126. 
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upon  the  land  of  A. ;  it  was  boMen,  that  A.  migbt  diatrain 
them  dainage  feasant;  for,  by  the  operation  of  the  agreemaat, 
B.  atood  in  the  situation  of  a  stranger  with  rq;ard  to  A. 

A  tenant  holding  over  after  the  expiration  of  his  term, 
cannot  distrain  the  landlord's  cattle,  which  were  put  on  the 
land  by  the  landlord  for  the  purpose  of  taking  possession*. 

Lessee  for  years  asrigns  his  ternii  reserving  a  rent,  be  can- 
not distrain  for  such  rent  arrear  at  common  law^;  because  be 
has  not  any  reversion ;  nor  can  he  distrain  for  it  under  stat 
4  Geo.  2«  c*  28.  s.  5.  as  a  rent-seek ;  because  a  rent-seek  can- 
not issue  out  of  a  term  of  years :  but  he  may  maintain  aa 
action  of  debt'. 


V.  Of  the  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day, 
on  which  it  is  reserved*,  it  follows,  that  a  distress  for  rent 
arrear  cannot  be  made  on  that  day  (10).  At  thecommoa 
law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving 
rent  on  the  feasts  of  the  Annunciation  and  St.  Michael  the 
Archangel,  the  lessor  was  deprived  of  his  remedy  by  distress 
for  the  rent  due  at  Michaelmas ;  because  he  could  not  dis- 
train after  the  expiration  of  the  term\  But  now  by  stat 
8  Ann.^c.  14.  s.  6.  *•  Any  person,  having  any  rent  in  arrear 
upon  any  lease  for  life  or  lives,  or  for  years  or  at  will,  may 
distrain  for  such  arrears  after  the  determination  of  the 
lease :  provided*  such  distress  be  made  within  six  calendar 
m6nths  after  the  determination  of  such  lease,  and  during 
tlie  continuance  of  such  landlord's  title  or  interest,  and  dur- 
ing the  possession  of  the  tenant  from  whom  such  arrears  be- 
came due/' 

Although  this  proviso  is  in  terms  confined  to  the  posses- 
sion of  the  tenant%  yet  it  has  been  hoiden,  that  where  the 

i  TanntoD  r.  Cottar,  7  T.  R.  431.  n  1  In«t  47.  b. 

k    ■  V.  Cooper,  %  Wils.  376.  o  S,  7. 

1  NewcombT.  Harvey,  Garth.  161,2.  p  Braithwaite  v.   Cooks^,   1  H.  Bl. 

m  Duppa  V.  Blayo,  1  Sauod.  283.  485. 


(10)  <<One  cannot  distrain  the  same  day  the  rent  grows  due,  but 
it  must  be  the  day  after."  21  H.  6.  40.  Vid.  U.Ji.  4, 31.  Sir 
M.  Hale,  MSS.  cited  by  Mr.  Hargreave,  I  Inst.  47.  b.  n.  «• 
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tenant  dies  before  the  term  expires,  and « his  personal  repre- 
sentative continues  in  possession  during  the  remainder,  and 
after  the  expiration  ot  the  term,  the  landlord  may  distrain 
within  six  calendar  months  aftef  the  end  of  the  term  for  rent 
due  for  the  whole  term.  So  where  a  tenant,  by  permission 
of  the  landlord,  remained  in  possession  of  part  of  a  farm 
after  the  expiration  of  the  tenancy ;  it  was  holden^  that  the 
landlord  might  distrain  on  that  part  within  six  calendar 
months  after  the  expiration  of  the  tenancy;  for  the  operation 
of  the  statute  is  not  confined  to  cases  oi  a  tortious  nolding, 
or  to  a  holding  of  the  whole. 

In  Lewis  v.  Harris,  1  H.  BL  ?•  n.  a.  it  was  holden  by  Skyn- 
ner,  C.  B.  that  the  term  was  continued  by  the  custom  of  the 
country,  for  the  purpose  of  giving  a  right  to  the  landlord  to 
distrain  on  the  premises  in  which  the  way-going  crop  re- 
mained.   See  also  Beavan  v.  Delahay,  1  H.  Bl.  5.  S,  P. 

It  may  be  observed,  that  a  distress  for  rent  arrear  can  be 
taken  only  during  th6  day-time*  (11) ;  but  cattle  damage  fea- 
sant may  be  distrained  not  only  in  the  'day-time,  but  during 
the  night  also;  otherwise  they  might  escape. 


VL  Of  the  Place  where  a  Distress  may  be  taken. 

A  Distress  for  rent-service  may  be  taken  in  any  part  of 
the  land  holden. 

So  for  a  rent  charged  or  reserved  upon  a  lease  upon  any 

Eart  of  the  land  out  of  which  the  rent  issjjes.    And  if  a 
ouse  be  upon  the  land   demised  or  charged",  a  distress 
may  be  taken  in  the  house,  if  the  outer  door  be  open  (IS)— * 

q  NttttaU  T.  StaonlOD,  4  B.  It  C.  61.       •  1  Hoi.  Abr.  871. 1.  & 
r  1  Inst  142,  a. 


(11)  **  Before  sun-rising  or  after  sun-set,  no  man  may  distrain 
but  for  damage  feasant.'*  Mirroor,  c.  2.  s.  26;  See  also  7  Rep.  7.  a. 
that  a  distress  for  rent  or  service  cannot  be  taken  in  the  night. 

(12)  A  distress  may  be  in  a  houne  through  the  doors  or  windows. 
Com.  Dig.  tit.  Distress.  (A.  3.)  **  If  an  outward  door  be  open,  an 
inner  door  may  be  broken  in  order  to  take  a  distress,*'  per  Lord 
Hardwicke,  C.  J*  in  Brownine  v.  Dann  and  others,  Ca.  Temp. 
Hardw.  168«      **Bat  a  padlock  pot  on  a  bam  door  cannot  be 
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^  For  a  rent'^fiervice  or  rent-chaiige  issuing  out  pf  the  laud, 

*^  which  lies  in  different  counties,  a  distress  for  the  whole  may 

be  taken  in  one  county^  So  if  a  rent-charge  issue  out  of 
land  in  the  possession  of  many  tenants,  a  distress  may  be 
taken  upon  tne  possession  of  one  for  the  whole  rent,  for  it 
issues  out  of  eacn  part*.  But  where  there  are  separate  and 
distinct  demises,  there  must  be  separate  distresses  on  the  se- 
veral premises  subject  to  the  distinct  rents,  although  the 
veral  premises  are  demised  to  the  same  tenant'. 

By  Stat  11  G.  9.  c  10.  s.  8.  '"^Tbe  landlord  may 
any  cattle  or  stock  of  the  tenant,  depasturing  on  any  coos- 
mon  appendant  or  appurtenant,  or  any  Way  belqnging  to 
the  premises  demised. 

If  tlie  lord  come  to  distrain  cattle  which  he  sees  then  within 
his  feef,  and  the  tenant  or  any  person  to  prevent  the  lord 
from  distraining,  drive  the  cattle  out  of  the  loid*s  fee  into 
some  other  place,  yet  may  the  lord  freshly  follow  and  distrain 
the  cattle ;  for  in  Judgment  of  law  the  distress  will  be  ccm- 
sidered  as  taken  within  his  fee. 

A  different  rule  holds  with  respect  to  distresses  for  damage 
feasant*;  for  if  the  owner  of  the  oeasts  chase  them  out  of  the 
soil,  even  with  a  view  to  evade  the  distress,  yet  the  owner  of 
the  soil  cannot  distrain  them ;  because  the  beasts  must  be 
damage  feasant  at  the  time  of  the  distress. 

By  Stat  11  Geo.  9.  c.  19.  s.  1.  (13).    *'  If  lessee  for  life, 

t  Il>.  L  27. 80.  J  I  Int.  101.  t. 

n  1  Rol.  Abr.  671.1.33.  %  lb. 

s  Rogen  ▼.  Birkmire,  8tr.  IMO. 


opened  by  force  for  the  parpose  of  distraining  the  com,**  per  Lord 
mrdwicke,  C.  J.  N.  Gates  or  inclosures  cannot  be  broken  open  or 
thrown  down  to  take  a  distress.  1  Inst  161.  a.  By  stat.  1 1  G.  2. 
c.  19.  8.  7.  <*  Any  place,  in  which  goods  or  chattels,  frandaleDtly 
or  clandestinely  conveyed  away,  are  locked  np  or  secured,  so  as 
to  prevent  the  sama  from  being  taken  as  a  distress  for  lent  arrear, 
may  be  broken  open  and  entered  in  the  day-time  by  the  party  dis- 
tnoning ;  first  calling  to  his  assistance  the  constable  or  otner  peace 
officer  of  the  place,  where  the  goods  are  suspected  to  be  concealed ; 
and  in  case  of  a  dwelling  house,  oath  being  first  made  before  a  jus- 
tice of  the  peace  of  a  reasonable  ground  to  suspect  that  such  goods 
are  therein ;  and  the  same  may  be  taken  and  seiaed,  for  the  aneais 
of  rent,  as  if  they  had  been  in  an  open  place.** 

(13)  This  section  is  copied  from  the  second  section  of  the  four- 
teenth chapter  of  the  8tb  of  Ann,  and  differs  from  it  only  as  to  the 
time  allowed  for  the  seizins  the  goods  after  the  carrying  off;  die 
statute  of  Ann  allowing  only  five,  and  this  statute  thirty  days. 
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T.  W.  or  otherwiiije,  of  lands  or  tenements,  upon  the  de- 
mise whereof  any  rents  are  reserved,  shall  fraudulently  or 
clandestinely  carry  oSJUs  goods  from  such  demised  pre- 
mises, to  prevent  a  distress,  the  lessor,  or  any  empowered 
by  him,  may,  within  thirty  days  after  carrying  off,  distrain 
such  goods,  wherever  found,  for  the  rent  arrear,  and  sell  or 
dispose  of  the  same,  as  if  distrained  on  the  premises:  pro- 
vided',  before  the  seizor,  such  goods  have  not  been  sold, 
bondfide^  and  for  a  valuable  consideration,  to  a  person  not 
privy  to  the  frauds* 

This  statute  applies  to  the  goods  of  the  tenant  only  and  not 
to  the  goods  of  a  stranger^ 


VIL  The  Manner  of  disposing  of  Distresses^  and  herein  of  the 
Sale  of  Distresses /or  Rent  Arrear^ 

At  the  common  law,  the  party  distraining  might  have 
driven  the  distress  from  the  place  where  it  was  taken,  into 
any  other  place,  even  in  a  distant  county.    It  is  obviouss 
that  the  exercise  of  such  a  power  must  have  been  attended 
with  great  oppression ;  more  especially,  as  the  tenant  was 
obliged  to  provide  sustenance  for  his  beasts,  if  they  were  im- 
pounded in  an  open  pound ;  and  the  beasts  being  clriven  into 
a  foreign  county,  the  tenant  must  frequently  have  been  at  a 
loss  where  to  make  a  replevin.     A  partial  remedy  for  this 
evil  was  afforded  by  stat  59  H.  3.  c.  4.  which  prohibited  all 
persons  from  driving  the  distress  out  of  the  county  where  it 
was  taken.    But  the  stat  1  &  2  Phil,  and  Mary,  c.  12.  has 
given  a  further  check  to  it.    By  the  last-mentioned  statute  it 
is  enacted,  ^  that  no  distress  of  cattle  shall  be  driven  out  of 
the  hundred,  rape,  wapentake,  or  lath,  where  the  distress 
is  taken,  except  it  be  to  a  pound  overt  within  the  same 
shire,  not  above  three  miles  distant  from  the  place  where 
the  distress  is  taken;  and  no  cattle  or  other  goods  distrained 

a  S.  2.  (14.)  c  2  Init  106. 

b  Thornton    ▼.    Adams    and    others, 
6  Maule  and  Selwyn,  38. 


(14)  This  section  is  copied  from  the  3d  of  the  8  Ann,  c.  14.  with 
the  exception  of  the  words  in  italics^ 

2  X 
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for  any  Mmner  of  ctiMe  at  one  time,  aball  be  impounded 
in  aereral  places^  upon  pain  of  forfeiting*  to  the  party  grieved, 
one  hundred  sbillii^  and  treble  damages." 

If  the  hundred,  in  which  the  cattle  were  distrained,  be  in 
one  county,  and  the  hundred  into  which  they  were  driven  be 
in  another,  the  venue  may  be  laid  in  either  county^. 

Persons  distraining  for  rent  arreare  may  impound  the  dis- 
tress in  any  convenient  part  of  the  land  chai|peable  with  the 
rent 

The  Stat  11  Geo.  9.  c  19.  s.  8.  which  empowers  the  land- 
lord to  seize  growing  crops  as  a  distress,  authorises  bim  ^  to 
cut,  gather,  and  lay  up  the  same,  when  ripe,  in  bams  or 
other  proper  place  on  the  premises,  if  any ;  if  not,  then  in 
other  bams  or  proper  places,  as  near  as  may  be  to  the  pre- 
mises, notice  thereof  being  given'  to,  or  left  at,  the  last  place 
of  abode  of  the  tenant,  within  one  week  after  the  lodging  of 
the  distress.** 

Sale  qf  Distreu  for  Rent  Arrear.'^At  the  common  hw, 
distresses  for  rent  arrear  could  not  be  sold,  but  only  detained 
as  pledges  for  the  enforcim  the  payment  of  such  rent:  but 
now,.by  the  stat  2  W.  &  M.  sess.  1.  c.  5.  s.  9.,  it  is  enacted, 
*'  That,  where  any  goo€b  or  ckatieU  shall  be  distrained  for 
any  r€ni\\b)  reserved  and  due  upon  any  contract,  and  the 
tenant  or  owner  of  the  goods  shall  not  within  five  (I6)dajrs 
next  a^r  such  distress,  and  notice  thereof,  with  the  cause 
of  such  taking  (17)  left  at  the  chief  mansion  house  (18),  or 


4  Fspe  V.  Dftvii,  2  TktanL  253.  f  S.  9. 

«  Stat.  UG.S.c.  lS.t.  10. 


(15)  <*Thi8  statute  does  not  affect  distresses  damage  fesfluit; 
consequently  they  remain,  as  they  were  at  common  kw,  mot 
pledges ;  and  the  sale  of  them  will  make  the  party  distiaining  t 
trespasser  ah  vnxHoJ**  Per  Lord  Hardwicke,  C.  J«  in  Doiton  v. 
Picknp,  Sittings  after  M.  T.  9  G.  2.  MSS. 

(16)  The  five  days  are  reckoned  inclusive  of  the  day  of  sale. 
Wallace  V.  King,  1  H.  Bl.  13.  and  a  reasonable  time  after  the  expiratioD 
of  the  five  days  is  allowed  to  the  landlord  for  appraising  and  sellii^ 
the  goods.     Pitt  v.  Shew,  4  B.  &  A.  208. 

(17)  It  is  not  necessary  to  set  forth  in  the  notice  at  what  time  the 
rent  became  due.    Per  Buller,  J.  in  Moss  v.  Gallimore,  Doug.  280. 

(18)  In  Walter  v.  Rurabal,  Ld.  Raym.  53.  it  was  holden,  that 
notice  to  the  (enaiU  was  good  notice  under  this  act,  the  sole  object 
of  the  statute  being,  that  the  party  should  have  notice ;  which  oh- 
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other  most  notorious  place  on  the  premises  clmiiged  urith  the 
rent,  replevy  the  same,  the  person  distraining  may,  witb  the 
sheriff  or  under-sheriff  of  the  county » or  constable  of  tte  hon* 
dred,  parish,  or  place,  where  the  distress  is  taken,  cause  the 
distress  to  be  appraised  by  two  swpm  appraisers,  whom  such 
sheriff,  &c.  shall  swear  to  appraise  them  truly,  and  after  such 
appraisement,  may  sell  the  same  towards  satisfiiction  of  the 
rent,  and  the  charges  of  tlie  distress  and  appraisement,  leaving 
the  overplus,  if  any,  in  the  hands  of  the  sheriff,  &c«  for  tba 
owner's  use," 

This  statute,  although  it  authorizes  a  sale  after  the  fiv« 
days^  does  not  take  away  the  right  to  replevy^,  after  the  five 
days,  in  case  the  distress  is  not  sold;  for  it  does  not  contain 
anv  negative  words,  and  at  common  law  the  distress  was  at 
ail  times  replevisaUe.  Secus  after  a  sale;  for  then  the  pur* 
cliaser  is  entitled  to  take  the  goods  and  retain  them\ 

The  sale  of  growing  crops  is  not  authorized  by  this  statute 
of  S  W.  &  M*  Hence  a  tenant  whose  growing  crops  have  been 
seized  as  a  distress  for  reni  before  they  were  ripe,  cannot 
maintain  an  action  upon  the  ease  against  the  landlord  for 
selling  the  same  before  the  five  day^s  or  a  reasonable  time  have 
elaps^,  such  sale  being  wholly  voidH 

The  notice  of  distress  may  be  abandoned:  for  a  party  may 
distrain  for  rent^  and  avow  tor  fealty^. 


VIIL  Of  Pound  Breach  and  Rescom. 

1.  Of  Pound  Breach^ 

An  action  for  a  pound  breach  lies*,  where  a  person  dis- 
trains cattle  damage  feasant  in  bis  land,  or  for  rent  or  8er« 
vicesi  and  puts  them  into  the  common  pound,  or  into  another 
pound  or  place,  which  shall  be  said  to  be  a  lawful  pound,  and 


g  Jacob  ▼.  KiD|.  6  Taunt.  461. 
h  Admitted  by  Qibba,  C.  J.  8.  C. 
i  OweBV.L^8B.ftA.470. 


k  Per  Ld.  Kenyon,  C.J.  in  Gwinnet¥« 

Phillipf,  3  T.  R.  645. 
1  F.  N.B.  10O.a. 


ject  was  more  effectually  attained  by  a  notice  given  to  the  party 
himself,  than  by  a  notice  left  at  the  mansion  house,  or  most  noto- 
rious place  on  the  premises* 
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the  owner  of  the  cattle,  or  other  person,  takes  the  cattle  oat 
of  the  pound,  and  drivea  them  where  be  pleases.  See  the 
form  of  the  writ  in  this  action,  F.  N,  B.  lOO.  a.  100.  b.  101.  a. 
there  called  a  writ  de  parcofracto. 

If  a  person  sends  his  servant  to  distrain  for  rent  or  services" 
and  the  servant  distrains  the  cattle,  and  impounds  them,  and 
a  stranger  takes  them  out  of  the  pound,  the  action  must  be 
brought  by  the  master  and  not  the  servant :  for  it  is  the  mas* 
ter*8  pound. 

If  a  person  distrain  cattle  for  damage  feasant,  and  put  them 
in  the  pound*,  and  the  owner,  who  had  common  there^  make 
fresh  suit,  and  find  the  door  unlocked,  he  may  justify  the 
taking  away  the  cattle  in  a  parcofracto.  If  the  owner  break 
the  pound,  and  take  away  his  goods,  the  party  distraining 
may  have  his  action  deparcofracto^  and  he  may  also  take  hi» 
goods  that  were  distrained  wheresoever  he  find  them,  and  im- 
pound them  again. 

A  pound-keeper  is  bound  to  receive  every  thing  offered  to 
his  custody,  and  is  not  answerable  whether  the  thing  were 
legally  impounded  or  not^  If  the  cattle  be  wrongfully  taken, 
the  person  who  brings  the  cattle  is  answerable,  and  not  the 
pound-keeper,  unless  it  can  be  proved  that  he  has  transgressed 
the  limits  of  his  duty,  and  assented  to  the  trespass.  When 
the  cattle  are  once  impounded,  he  cannot  let  them  go  without 
a  replevin,  or  without  the  consent  of  the  party.  When  the 
cattle  are  in  the  poundt  they  are  in  the  custody  of  the  law; 
and  if  the  pound  is  broken,  the  pound-keeper  cannot  briiig 
an  action,  but  the  person  who  distrained  them. 

See  the  statute  2  W.  &  M.  first  sess.  c  5.  at  the  dose  of 
the  next  section. 

2.  Of  Rescous. 

Rescous,  as  far  as  the  same  relates  to  distress,  meaas  the 
taking  away  and  setting  at  liberty,  against  law,  a  distress 
taken^ 

Rescous  lies,  where  a  person  distrains  for  rent  or  services, 
or  for  damage  feasant,  and  is  desirous  of  impounding  the  dis^ 
tress,  and  another  person  rescues  the  distress  from  him^. 

The  party  distraining  must  be  in  possession  of  the  distress, 

m  F.  N.  B.  100.  b.  by  BuUer,  J.  in  BiaBdling  ▼•  ^^ 

rllntt.  47.b.  IT.R.  62. 

o  fiftdkin  T,  Powell,  Cowp.  476.  cited    p  1  Inst.  160.  b. 

q  F.  N.  B.  101.  a. 
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otherwise  there  cannot  be  a  reacaeF.  But  although  resciief 
will  not  lie  at  the  suit  of  a  person  who  is  prevented  bj^  another 
from  making  a  distress^  yet  an  action  on  the  case  will  lie  for 
the  disturbance. 

If  a  person  send  a  person  to  distrain',  and  rescous  be  made 
upon  the  servant,  the  action  must  be  brought  by  the  master 
who  sustains  the  injury,  and  not  by  the  servant 

If  a  distress  is  taken  without  cause,  as  where  rent  is  not 
due^,  the  owner  may  make  rescous  before  the  distress  is  im« 
pounded^  So,  if  the  owner  tender  the  rent  before  distress 
taken*.  But,  after  the  distress  is  impounded,  the  owner  can- 
not break  the  pound,  and  take  the  distress  out  of  the  pound; 
for  it  is  then  in  the  custody  of  tlie  lawr. 

The  action  of  rescous  has  fallen  into  disuse;  the  usual  re- 
medy at  this  time  is  by  an  action  on  the  case.  By  staL  2  W. 
&  M.  first  sess.  c.  5.  s.  4.  it  is  enacted,  **  That  upon  any  pound 
breach,  or  rescous  of  goods  or  chattels  distrained  for  rent,  the 
party  grieved  shall  in  a  special  action  on  the  cas^  for  the 
wrong  thereby  sustained,  recover  treble  damages  and  costs 
against  the  offenders,  or  against  the  owners  of  the  distress,  in 
case  .the  same  be  afterwards  found  to  have  come  to  their  use 
6t  possession." 

Th^  construction  put  on  this  statute  has  been',  that  the 
word  treble  shall  be  referred  as  well  to  the  word  costs,  as  to 
the  word  damages. 

Proof  of  a  tender  of  the  rent  after  the  impounding  of  the 
distress,  will  not  bar  an  action  on  this  statute*. 


IX.  Qfabuihg  the  DUiress^  tmd  of  IrregalarUy  in  the  Pro^ 

ceedingM  by  ike  Party  dUtramhig. 

Ax  abuse  of  the  distress  makes  the  party  distraining  a  tres*. 
passer  ab  miiio,  except  where  it  is  otherwise  provided  by 
statute^ 

In  trespass  for  breaking  and  entering  the  plaintiiTs  housed 

r  F.  N.  B.102.b.  t  Lawson  t.  Stoiy,  Lotd  Rajrm.  19* 

■  F.N.B.  lOl.b.  Carth.321.8.C. 

t   1  Inat.  160.  b.  a  Firth  v.  Purvis,  ST.  R.  432. 

u  Id.  47.  b.  b  See  at  the  close  of  this  section,!  1  0. 1* 

X  Id.  160.  b.  c.  19.  s.  19.  and  17  O.  2.  c.  38.  s.  3« 

y  Id.  47.  b.  c  Oaigrave  v.  Smith,  Salk.  221. 
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imd  UkiB§  ami  cariyingaway  bia^  gooda^  the  defeDdaot  jasti 
fied  tbe  taking  and  carrying  away  the  goods,  as  a  distress  fo 
damage  fieasant:  replicatiOQ,  tliat  after  the  distress,  the  de 
fendant  converted  tiiein  to  his  own  use:  on  demurrer,  it  iPrai 
Uljged,  that  the  repIicatioB  was  a  departure;  for  it  did  not;  svp 
port  the  fdaintiff  s  declamtion  ia  trespass,  but  shewed  raibei 
that  be  ought  to  have  brousbC  tjroTer  on  the  conversioo  ;  bul 
the  court  overruled  the  objection,  observing,  that  be  ^oAc 
abuses  a  distress  is  a  trespasser  ab  initio ;  and,  therefore,  it 
in  trespass  the  defendant  justifies  nomine  districtionis,  the 
plaintiff  may  shew  an  abuse,  and  it  is  not  a  departure,  bul 
will  support  the  declaration ;  and  so  it  does  in  this  case  ;  for 
the  conversion  is  a  trespass  or  trover  at  the  plaintiff's  elec- 
tion; and  the  matter  disclosed  in  the  replication  makes  good 
bis  dection;  for  it  proves  it  a  trespass  as  well  as  a  troTer. 
See  Dye  v.  Leatherdale,  S  Wils.  SO.  where  the  same  point 
was  ruled,  and  the  authority  of  the  preceding  case  recog- 
nised. 

By  Stat  11  6.  $.  c.  10.  s.  19.  '*  Where  any  distress  shall 
be  made  for  any  rent  justly  due,  and  any  irregularity  or  un- 
lawful act  shall  be  afterwards  done  by  the  party  distraining, 
or  bis  agent;  the  distress  shall  not  be  deemed  unlawful,  nor 
the  distrainer  a  trespasser  ab  initio,  but  the  party  grieved 
may  recover  satisfaction  for  the  special  damage  in  an  action 
of  trespass,  or  on  the  case',  at  tlie  election  of  the  plaintiff; 
and  if  he  recover  he  shall  have  full  costs.*'    Bat  by  s.  20  of 
the  same  statute,  it  ia  provided,  **  That  no  tenant  or  lessee 
shall  recover  in  such  action,  if  tender  of  amends  has  been  made 
before  action  brought**    By  stat.  17  Geo.  2.  c.  38.  s.  8. 
^  Where  any  distress  shall  be  made  for  money  justly  due  for 
the  relief  of  the  poor,  the  distress  shall  not  be  deemed  unlaw- 
ful, nor  the  party  making  it  a  trespasser  on  account  of  any 
defect  or  want  of  form  in  the  warrant  of  appointment  of  over- 
seers, or  in  the  rate  or  assessment,  or  in  the  warrant  of  dis- 
tress thereupon;  nor  shall  the  party  distraining  be  deemed  a 
trespasser  ab  initio,  on  account  of  any  irregularity  which 
shall  be  afterwards  done  by  him,  but  the  party  grieved  may 
recover  satisfaction  for  the  special  damage  in  an  action  of 
trespass,  or  on  thecase%  with  full  costs;   unless  tender^ 
amends  is  made  before  action  brought^" 

Trespass  lies  against  a  landlord  ^,  who,  on  making  a  distress 
for  rent,  turns  the  tenant's  family  out  of  possession,  and  con* 


a  See  Winterbourn  v.  Morgain,  11  East,    f  S.  10. 

305.  and  post  tit.  Trespass,  n.  (5.)         g  Etberton  v.  Fopplewell,  1  East,  139. 
e  S.  9. 
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ttnues  in  pofisession  after  the  rent  is  paid.    But  trespass  will 
not  lie  for  an  excessive  distress  merely  (19). 

Plaintiff  brought  trespass  in  C.  B.  for  taking  an  excessive 
distress^  and  recovered;  but  on  error  in  B.  R.  the  judgment 
was  reversed  on  the  ground  that  trespass  would  not  lie ;  the 
e«tiy  and  distress  being  lawful,  in  part,  for  the  rent  due,  and 
the  whole  being  one  act ;  and  that  it  was  not  like  the  case, 
where  there  was  a  subsequent  abuse  of  the  distress. 

The  proper  remedy  for  an  excessive  distress  is  an  action 
on  the  case,  founded  on  the  statute  of  Marlbridge,  52  H.  3. 
c  4*  which  provides,  *^that  distresses  shall  be  reasonable, 
and  that  persons  taking  unreasonable  distresses  shall  be 
grievously  amerced  for  the  excess  of  such  distresses."  In 
this  action  the  plaintiff  need  not  allege  or  prove^  the  precise 
amount  of  the  rent  due.  ^  Nor  is  it  any  bar  to  such  action, 
that  between  distress  and  sale  of  the  goods  distrained,  the 
parties  came  to  an  arrangement^  respecting  the  sale.  But 
this  action  cannot  be  maintained  after  a  judgment  recovered 
in  replevin'. 

Ii  Lynn  V.  Moody,  Fitg.  65.    2Str.S51.    k  lb.  S.  C.  Willougbby  y.  Backboase 

S.C.  uuiaiiotber,2B.&C.  821.S.  P. 

i  Sells  V.  Hoare^  1  Bingh.  401.  I  Phillipt  t.  Benymao,  Tnn.  23.  G.  3. 

B.  R.  MS* 


(19)  Hutchins  v.  Chambers,  1  Burr.  590.  S.  P.  In  this  case 
the  rule  was  settled,  ^*  that  trespass  will  not  lie  for  an  excessive  dis- 
tress;** but  it  was  said,  that  there  was  one  excepted  case*,  namely, 
where  gold  or  silver  was  taken  to  an  excess,  apparent  on  the  foce 
of  it;  as  where  six  ounces  of  gold  and  100  ounces  of  silver  were 
taken  for  6s.  and  8d. ;  but  that  proceeds  on  the  ground,  that  gold 
and  silver  are  of  a  certain  and  known  value,  and  the  measure  of 
the  value  of  other  things. 

*  Moir  ▼.  Munday,  B.  R.  H.  28  0. 2.  cited  in  1  Burr.  582.  and  by  Keoyon,  C.  J* 

in  Crowtber  y.  Ramsbottom,  7  T.  R.  668. 
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